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[| CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Sabyasachi Mukherjee 
Decision : August 5, 1977 
M/s. Algemene Bank Nederland N.V. oe ... Petitioner 
Versus 

Central Government Labour Court at Calcutta & Ors. ... Respondents* 


Right to wages — Principle of “No work, No Pay”— Whether emplo- 
yer can make deduction pro rata from wages for employee’s unauthorised 
absence from work — Whether show cause notice necessary for such—W.B. 
Shops and Establishments Act, 1963 definition of “wages’—S. 33C (2) of 
Industrial Disputes Act, 1947-limits of Labour Court’s jurisdiction. 


The employees of a Bank, a commercial establishment governed 
by W.B. Shops & Establishments, Act 1963, did not work on a parti- 
cular day between 3 pm. and 5.45 p.m. during which they held a 
meeting and demonstration witkin the Bank premises. The Bank 
did not pay any wages to the employees for the period during which they 
were absent from work on the basis “No work, No Pay’. One of the 
employees applied to the Central Government Labour Court under S. 
33C (2) of the Industrial Disputes Act for recovery of a sum of Rs. 
11.4{p being the amount deducted from his wages by the Bank for his 
said period of unauthorised absence from work. The employze’s con- 
tention before the Labour Court was that under the terms of his em- 
ployment as determined by various awards and a bipartite settlement, 
the Bank had no right to make any deduction pro rata from his wages for 
absence from work and that In any event no such deduction should have 
been made without recourse to established disciplinary procedure. The 
Labour Court allowed the employee’s claim holding that absence from 
work without leave was minor misconduct and the Bank was not entitled 
to make the deduction without taking disciplinary proceedings against the 
employee. This order of the Labour Court was challenged by the Bank 
by a Writ petition. 

HELD: The Labour Courts order must be set aside. (I) A 
contract of employment involves reciprocal promises, the employee's 
right to remuneration depending generally upon performance of work by 
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him during the period of employment.. Wages are payments for services ren- 
Vered Deduction from wages pro rata for failure of consideration from the 
emplayee’s side is permissible inlaw. Deduction in such cases is not a 
penalty. That apart “wages” as defined in the W.B. Shops and Estab- 
dishments , Act means “remuneration payable if the terms of employment 
were fulfilled”. Performance of work for a specified period is one of the ` 
principal terms of employment. No wages, therefore, became payable 
under the Act for the said period of unauthorised absence from work on the 
part of the respondent employee. (2) The Labour Court was wrong in 
holding that the petitioner Bank had no right to make the deduction without 
holding disciplinary proceedings. The fact that the petitioner could 
have proceeded against the respondent employee for minor misconduct 
could not detract from the petitioners right not to pay wages which 
was not payable under the contract of employment. The question of 
giving a hearing could not arise in such cases. (3) The Labour 
Court had also exceeded its jurisdiction. The Labour Courts juris- 
diction under S.33C (2) of the Industrial Disputes Act was a limited 
one viz. computation of a benefit demonstratively existing. In exercising 
its jurisdiction the Labour Court is, no doubt, entitled to look at settle- 
ments to interpret their terms and ascertain the rights flowing therefrom. 
The Labour Court cannot, however, in the name of construing an agreement 
adjudicate claims which do not arise from such agreement. 


a 
Cases referred to : 


(1) Arvind Mills Ltd. v. K. R. Gadgil, AIR 1941 Bom 26 
(2) Venkatavardan v. Semliam Saw Mills, AIR. 1955 Mad 597 
(3) Divisional Engineer v. G. I. P. Railways, Madras AIR 1955 SC 
295 
(4) ` Gaumont-British Pictures Corp. Ltd. v. Alexander, 1936:2) All 
E. Rep. 1886 
(5) Secy. of State for Employment y. Associated Society of Locomotive 
Engineer & Firemen & Ors., 1972 (2) All E. Rep 949 
(6) Sukumar Bandopadhaya & Ors. v. State of W. Bengal, 1977 (Ù) 
CLI 589 : 81 CWN 528 
(7) Manoj Kanti Bose v. Bank of India & Ors , 1976 (2) CLI 427 
(8) C.I. W.T. Corp. Ltd, v. The Workmen & Anr, AIR 1974 SC 
1604 
(9) Central Bank of India v. S. K. Shaw, AIR 1976 SC 929 
Subrata Roy Chowdhury and Jatin Ghosh "E ... Jor the Petitioner 
S. P. Das T ... for the Respondent No. 2 (in person) 


The judgment of ihe Court was as follows : 


Shyamapada Das, the respondent No. 2: is’ an employee of M/s. 
Algemene Bank Nederland N. V., the petitioner herein. The petitioner 
carries on banking business in India and for this purpose employees various = 
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categories of employees namely, officers, clerical staff and subordinate 
staff at its establishment at 18A, Brabourne Road, Calcutta. The, said 
establishment is'a commercial establishment within the mzaning of the 
West Bengal Shops and Establishments Act, 1963 and as such is regis- 
tered under the said Act. The banking industry has been detlared by 
the appropriate Government as one engaged in the utility service. The 
terms and conditions of service including the hours of work, wage struc- 
ture of the employees are governed by various awards namely, Sastri 
Award, Desai Award and the Industrywise Bipartite Settlement dated the 
19th October, 1966 and various settlements arrived at subsequent thereto. 
It.will be necessary at the relevant time to refer to the provisions of the 
Bipartite Agreement in detail. Onthe 10th September, 1976 the mem- 
bers of the staff, clerical and sub-ordinate excepting lady staff by ceasing 
work in combination left their places of work at 3 P.M. and according 
to the petitioner Bank, illegally and wrongfully held a meeting and de- 
monstration inside the Bank premises during the Bank’s normal working 
hours by forming, again according to the petitioner Bank, an unlawful 
assembly. The members of the said assembly including the respondent 
No. 2 Shyamapada Das remained absent from their works, shouted 
slogans and squatted inside the premises without doing any work from 
3 P.M. to 5-45 P.M. The petitioner Bank without prejudice to its rights 
to take disciplinary action issued a notice. The said notice after setting 
out the aforesaid facts contained the following statement : 


“Without prejudice to the right of the Bank to take disciplinary 
action where warranted, the concerned members of the staff are hereby 
informed that they would not be entitled to any salary for their 
period of absence from their duty on the basis of “No work No pay.” 
This will, however, not apply in cases of those who were on sanctioned 
leave on that day.” 


2. The petitioner Bank paid wages to the workmen including the 
respondent No. 2, who had remained absent on the 10 September, 1976 
on a pro rata basis for the period they had rendered services and did not 
pay any wages for the period of absence. Thereupon, on the 17th May. 
1976, the respondent No. 2 filed an application under Section 33C(2) of 
the Industrial Disputes Act, 1947 for recovery of a sum of Rs. 11.41 before 
the Central Government Labour Court at Calcutta. The respondent No. 
2 alleged that the petitioner Bank had wrongfully deducted Rs. ll.4l 
from the salary of the respondent No. 2 for the month of September, 1976. 
It was further alleged by the respondent No. 2 that neither in the Bipar- 
tite Settlement nor in any law of the land applicable to the parties, was 
there any provision for deducting monthly salary of any workman pro rata 
on the basis of the alleged, ‘No work No pay’. The petitioner Bank filed 
sæ an objection to the said application and contended that the application 
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tinder Section 33C(2) was misconceived and not „maintainable. The 
petitioner contended that the workman concerned had no right under the 
Jaw to claim wages for the period for which he did not work. It was 
further contended that the claim of the respondent No. 2 was not based 
on any claim for money or benefit derived under any Award or Settle- 
ment but on the ground that although the workmen of the Bank had 
remained absent from the duty, yet they were entitled to salary for the 
period of their absence. The petitioner contended that there was no 
right or entitlement of the respondent No. 2 for the money claimed. It 
was, therefore, submitted that the application under Section 33C(2) of the 
Industrial Disputes Act, 1947 was misconceived. The application came 
up for hearing before the Central! Government Labour Court at Calcutta 
and by an order dated the 28th February, 1977 the Central Government 
Labour Court has allowed the application of the respondent No. 2 and 
has directed the Bank to pay Rs. 11.41. In the said order after setting 
out the rival contentions and the notice dated the llth September, 1975 
referred to hereinbefore, the Central Government Labour Court has 
proceeded, inter alia, to hold as follows. 


“5. Para 19. 7 of the Bipartite settlement dated 19.10.1966 deals 
with ‘minor misconduct’ which includes (a) absence without leave, 
(c) neglect of work, negligence in performing duties, (d) breach of any 
rule of business of the bank or instruction for the running of any 
department, (e) committing nuisance on the premises of the Bank, 
etc. The management could have proceeded against the concerned 
workman under any or all of the grounds enumerated above for the 
incident which took place on 10.9.1975 within the premises of the bank. 
Without doing so they proceeded against the workman by deducting 
proportionate salary out of kis monthly emoluments. The Bank 
cannot shut its eyes against the misconduct. It did not proceed against 
the workman by taking disciplinary action. Deducting a portion of 
the workman’s salary without giving him an opportunity to explain 
his conduct and without taking disciplinary proeeedings will amount 
to a punishment. No punishment can be imposed on a workman 
except in due process of law. So, the deduction of salary made in this 
case cannot be supported. 


6. A workman is entitled to file an application under Section . 


33-C(1) or (2) of the Act if he is to recover any amount legally due to 
him. There is nothing for the workman to establish before this Court 
except the fact that he was deprived of Rs. 11.41 p. out of bis salary 
orthe month of September, 1975. Normally he would be entitled to 
the amount claimed. He could not be deprived of that amount unless 
it was withheld in due process of law. The management did not 
follow any rule of law applicable to the parties before the amount of 
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the salary was withheld. Withholding the salary is invalid and inope- 
rative. The workman is entitled to get back the amount of Rs. 11.4! 
p. out of his salary for the month of September, 1975, from the 
Bank.” l 


3. In this application under Article 226 of the Constitution the 
petitioner Bank has challenged the said finding and the decision of the 
Labour Court. . 


4. Two main contentions were urged in support of this application. 
It was contended, firstly, that the Labour Court was in error in procee- 
ding with the application in the instant case and the Labour Court had no 
jurisdiction in the fects and in the circumstances of this case, to make any 
order under Section 33C(2) of the Industrial Disputes Act, 1947. It was 
urged that the respondent No. 2 had no right or entitlement under the 
law to claim the said amount. The Labour Court, it was urged, was not 
competent to adjudicate the right and thereupon grant relief to the parties 
upon such adjudication of right. It was, sccondly, contended that in 
any event the Labour Court was in error in holding that the respondent 
No. 2 was entitled to wages for the hours he did not work and that the 
petitioner Bank was not entitled to deduct the wages for the period of 
hours when this workman did not work. The respondent No. 2 submi- 
tted before me that the instant Writ application of the petitioner was not 
maintainable. He urged that the service contract between the Bank and 
the employee was an indivisible contract and could not be made the 
subj.ct matter of appropriation. There was not right under the contract 
to deduct any wages for any period of days or of hours. He, further, 
submitted that there could not be any deduction of wages without due 
process of law. He urged that principles of natural justice had been viola- 
ted and the prineiples of natural justice were attracted in the facts and 
circumstances of this case because the deduction of wages in the manner 
done was in the nature of punishment which could not have been inflicted 
without following the procedure in accordance with natural justice. He 
also relied on several authorities which I shall presently notice. 

5. Itis necessary th consider, first, the question whether in this 
case the respondent No. 2 was entitled to salary for the hours he did not 
work. In this connection, as mentioned hereinbefore, it is the common 
case that the Calcutta Branch of the petitioner Bank was a commercial 
establishment coming within the purview of the West Bengal Shops & 
Establishments Act, 1963. Section 2(15) of the said Act defines Wages. 
It provides that “Wages?” means wages as defined in the-Payment of 
Wages Act, 1936. It is, therefore, necessary to refer to the definition of 
“Wages”? under section 2(vi) of the Payment of Wages Act, 1936. The 
said provision reads as follows :— 

“Wages means all remuneration (whether by way of salary, allowances 
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* or otherwise) expressed in terms of money or capable of being 
so expressed which would if the terms of employment, express or 
implied, were fulfilled, be payable to a person employed in respect of 
his employment, or of work done in such employment, and includes — 

(a) any remuneration payable under any award or settlement e 
between the parties or order of a Court ; 

(b) any remuneration to which the person employed is entitled 
in respect of overtime work or holidays or any leave period ; 

(c) any additional remuneration payable under the terms of 
employment (whether called a bonus or by any other name) ; 


(d) anysum which by reason of the termination of employ- 
ment of the person employed is payable under any law, contract 
or instrument which provides for the payment of such sum, whether 
with or without deductions, but does not provide for the time within 
which the payment is to be made ; 


(e) any sum to which the person employed is entitled under 
any scheme framed under any law for the time being in force ; but 
does not include: (i) any bonus (whether under a scheme of profit 
sharing or otherwise} which does not form part of the remuneration 
payable under the terms of employment or which is not payable under 
any award or settlement between the parties or order of a Court ; 

(2) the value of any house-accommodation or of the supply of 
light, water, medical attendence or other amenity or of any service 
excluded from the computation of wages by a general or special order 
of the State Government ; 


(3) any contribution paid by the employer to any pension or 
provident fund, and the interest which may have accrued thereon ; 
(4) any travelling allowance or the value of any travelling con- 
cession ; 
(5) any sum paid to the employed person to defray special expe- 
nses entailed on him by the nature of his employment ; or 
(6) any gratuity payable on the termination of employment in 
cases other than those specified in sub-clause (d).”’ 
While on the West Bengal Shops & Establishments Act. 1963, it may also 
be appropriate to refer to section 7 of the said Act which lays down the 
hours of work in establishments. Section 14 deals with the payment . 
and recovery of wages-and it provides that all wages payable to@ person 
employed in ashop or an establishment shall be paid not later than the 
10th day of ths month immediately succeeding in respect of which such 
wages are payable. Sub-section (2) of Section 14 provides that where any 
deduction has been made from the wages of any person employed in a 
shop or an establishment or any payment of wages to such person has 
not been made within the date referred to in sub-section (1), such person ™ 
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may within a period of six months from the date on which the deductiqn 
from the wages was made or. from the date referred to in sub-section (1 )> 
as the case may be, make an application to such an officer or authority as 
the State Government may, by a Notification, appoint for an order under 
sub-section (3). Sub-section (3) of section 14 is to the following-effect ¢ 


(3). The officer or authority to whom or to which an applica- 
tion under sub-section (2) is made may, after giving the applicant and 
the shopkeeper or employer concerned an opportunity of being heard 
and after making such further inquiry, if any, as may be necessary, 
by order, direct, without prejudice to any other action which may, 
under this Act or any other law, lie against the shopkeeper or employer, 
the payment to the applicant of the amount deducted from the wa ges 
or of the wages due, together with such compensation, not exceeding 
ten times the amount deducted -in the former case and not exceeding 
ten rupees in the latter, as the officer or authority may think fit ; 

Provided that no direction for the payment of compensation shall 
be made in the case of delay in the payment of wages if the officer 
or authority is satisfied that the delay was due to. 

(a) abona fide error or bona fide dispute as to the amount 
payable to the applicant. or 

tb) the occurrence of an emergency, or the existence of exceptio- 
nal circumstances, such that the shopkeeper or the employer, as the 
case may be, was unable, though exercising reasonable diligence, to 
make prompt payment, or 
(c) the failure of the applicant to apply for or accept payment.” 


In aid of the submission that wages is only payable for the work done, 
learned counsel appearing for the petitioner Bank first drew my attention 
to the decision of the Division Bench of the Bombay High Court in the 
case of (I) Arvind Mills Ltd. v. K. R. Gadgil, AIR 1941 Bombay, page 
26. There Chief Justice Beaumont dealing with the definition of ‘wages’ in 
section 2(vi) and section 7 of the payment of Wages Act, 1936, held that 
the expression ‘wages’ means wages earned and not potential wages. His 
Lordships further observed that the expression, “remuneration which 
would, if the terms of the contract were fulfilled, be payable,” in section 2 
(vi) meant no more than, “‘remuneration payable on the fulfilment of the 
contract.” His Lordship further was of the opinion that prima facie an 
employer was not bound to pay for work which had not been done and 
an empfoyee was not entitled to receive payment which he had not earned. 
Reliance was also placed on the observation in MHalsbury’s Laws 
of England, 4th Edition, Volume 16, Article 554 under the heading “‘per- 
formance of duty as condition precedent to remuneration.” There it 
has been noted that when the contract of employment is an entire contract, 
providing for payment on the completion ofa definite period of service 


: i 
8 Algemene Bank v, Central Government Labour Court [1978(1)CLJ 


or of a definite piece of work, it was a condition precedent to the recovery 
of any remuneration in respzct of it that the serviceseor duty should b2. 
complétely performed, unless the employer so altered the contract 
as to entitle the employee to regard it as atan end, in which case the 
whole sum payable under the contract becam2 due; or there was a usage 
that the employee was entitled to remuneration in proportion to the time 
actually served or it could be inferred from the circumstances that there 
had been a fresh agreement between the parties that payment should 
be made for services actually rendered under the original contract, 
or the contract had been frustrated. Under Article 610, Halsbury 
has noted that if there were normal working hours and the employee’s 
remunération for employment in those hours whether by the hour or 
week or other period, did not vary with the amount of the work done 
in the period, the employer is liable to pay the employee for the normal 
working hours as much as the amount which would have been payable 
if the employee had been employed throughout the partof the normal 
working hours during which he was ready and willing to work but 
no work was provided for him by his employer or he was incapable 
of work because of sickness or injury or if he was absent from working in 
accordance with the terms of his employment relating to holidays. 
If there are normal-working hours, but the employee's remuneration 
or employment in those hours varies with the amount of work done In 
the period, the employer is liable to pay for the part of the normal 
working hours covered by the three divisions stated hereinbefore. In the 
case of (2) Venkatavardan v. Semliam Saw Mills AIR 1955 Madras 597 a 
learned single Judge of the Madras High Court held that the jurisdiction 
of the authority under the payment of Wages Act was limited to claims 
arising out of deduction of wages and delay in payment of wages only. 
It was clear that wages was dependent upon the terms of the contract and 
not otherwise and if the terms of the contract did not show that the emplo- 
yee was entitled to continue his service irrespective of his not attending the 
work than the amount claimed for the period during which he did not 
work could not be considered to be wages within the definition of the 
terms under the Act. In the case of (3) Divisional Engineer v. G.I.P. 
Railways, Madras AIR 1955 SC 295 at page 296 the Supreme Cowrt after 
referring to the definition of the wages in Sec. 2(vi) of the Payment of 
Wages Act observed that shorn of all verbiage, ‘wages’ are remuneration 
payable by an employer to his employee for services rendered-according to ~ 
the terms of the contract between them. : 


6. The question then arises in each case, therefore, what are the 
terms of the contract between the parties. In the case of (4) Gaumont- 
British Picture Corporation Ltd. v. Alexander 1936 (2) A.E.R. 1886 it was 
held that the Court did not enquire into the adequacy of the consideration 
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of a contract and where a party left the determination of all matters under 
a contract to the digcretion of the other party that did not in all circums- 
tances constitute total lack of consideration. A clause in au artist’s agree- 
ment suspending salary upon her failure to appear and perform did not 
prevent the employer’s recovering damages for breach of contrast as well- 
as suspending her salary. The suspension of salary, it was held, was not 
penalty. In Halsbury’s Laws of England, 3rd Edition, Vol. 25 under 
Article 897 it has been observed, a servant is under the obligation not to 

absent himself from work without good cause during the time at which he 

is required to be at work by the terms of his contract of service. If he 

absents himself without good cause, his master is entitled to recover 

damages against him for breach of eontract and the absence of the servant 

may, if it amounts to misconduct inconsistant with the due and faithful 

discharge by the servant of his duties, constitute a good cause for his 

dismissal. Under Article 915 it had been observed that when the contract 

of service was an entire contract providing for payment on the completion 

of a definite period of service or of a definite piece of work, it was a 

condition precedent to the recovery of any salary or wages in respect 

thereof that the service or duty should be completely performed, unless 

the employer so altered the contract as to entitle the servant to regard it 

at an end in which case the whole sum payable under the contract 

becomes due. 


7. In the case of (5) Secretary of State for Employment v. Associ- 
ated Society of Locomotive Engineer and Firemen & Ors. 1972(2) A.E.R. 
949 Lord Denning at page 967 of the report has observed that wages are 
paid for services rendered. In the contract of Employment, M.R. 
Freediand, (1976 edition) at page 127 has noted that the question whether 
a contractual obligation is entire or divisible is a question of construction of 
the contract. But, according to him, policy considerations enter into the 
process of construction because too strict a construction of obligations as 
entire and indivisible may result in unjust enrichment of the person under 
the obligation because it means that he may have the benefit of incomplete 
performance without paying anything for it. In the case of (6) Sukumar 
Bandyopadhyyay & Others v. State of West Bengal 1977 (1) CLJ 589. I 
had toe deal with the question whether when leave had been properly 
refused an employee was entitled to pay for the period of absence. It was 
held that in the absence of any rule, unauthorised absence from duty 
~ merited nonpayment of salary for the day. 

8. Before I part with this contention, it may be noted that, in the 
instant case, both parties relied on the terms and conditions of a bipartite 
settlement of industrial dispute between certain banking companies. 
Chapter IV of this settlement deals with under the category (iii) Part-time 
workmen and clause 4.5 deals with the salary of part-time workmen. 
Chapter XIII deals with leave rules and clause 13.2 deals with leave of 
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absence. Clause 13.6 provides that leave of all kinds cannot be claimed, 
as of right. Chapter XIV deals with hours of work ané overtime. Clause 
14.2 is to the following effect. 

“14.2 - Subject to the provisions of clauses 14.3 and 14.12 below, 
the actual hours of work of full-time workmen, exclusive of recess 
period shall be specified below :— 

l Week days (exclu- Saturdays 
2 - ding Saturdays) 
(Hours per day) 
(a) Workmen other than members : 
of the Subordinate staff ‘(excluding cate- 
gory (b) below: — 64 4 
(b) Godown-keepers engaged solely 
for that work other than those required 
to remain in attendance at the bank 
during office hours 8 8 
(c) Members of the subordinate 
staff other than Drivers and Watch & 
Ward Staff 7 At 
(d) Drivers 74 5” 
Clause 14.14 provides for payment for overtime work and the 
calculation is made in the following manner : 
“Overtime work shall be paid for at the rates mentioned below : 
oof hourly emolu- Saturdays 
`~ ments Week days (exclu- 
(excluding Saturdays ding holi- 


and holidays) days) 
Workmen cther than members of the | 
Subordinate Staff. 
First two quarter of overtime work hours at 100 at 100 
Next four quarter of overtime work hours at 170 at 170 
Next four quarter of overtime work hours at 200 at 170 
Rest of the overtime work at 200 at 200 
Subordinate Staff : 
First four quarter hours of overtime . 
work at 150 at 150 
Next four quarter hours of overtime 
work at 200 eat 170 
Rest of the overtime work at 200 at 200” 


Clause 14.16 is important and provides as follows : 
“14.16 : For the purpose of ane the amount aipat for overtime 
work : “YC 
(a) aah; Meee eo 
deemed t6 88 work done for “a 
NOT TO BE RM VED | 
N AAA 






e full quarter of an hour shall be 
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(b) the expression ‘emoluments’ shall™ Seregate of basic 
pay, special allowance (if any ), officiating allowance ( if any ) and 
dearness allowance. 


(c) every month shall be deemed to consist of 150_wotking hours 






deals with the gross misconduct and clause 494 Wih minor mis¢ 
where absence without leave or overstaying sages ei L has} en 
mentioned as minor misconduct. Clause 19.10 dealSS#iestheomftiner of 


holding proceedings for such misconduct, as this chapter provides for 
holding proceedings for such misconduct. LP \ 9 Ss 


9. Most of these authorities mentioned above were reviewed by 
A. N. Sen, J. in the case of (7) Monoj Kanti Basu & ors. v. Bank of India & 
Ors , 1976 (2) CLJ 427. There, the contentions concerned the rights and 
obligations of the management and the award staff of a nationalised bank. 
The petitioners in that Writ application who were employees raised the 
following contentions : 

(1) In the absence of any specific provision in. the contract of 
employment or in any statute, the Bank had no power or authority to 
deduct any part of the salary, of the Award Staff who were permanent 
employees of the Bank on the basis of monthly salaries payable to them 
under the contract of employment ; 

(2) The monthly pay of an employee was his property and no 
employee could be deprived of his pay except in due process of law ; 


(3) Any dimunition in the monthly pay of an employee would 
affect his right and interest prejudicially and no order could be made by 
the Bank reducing the monthly salary under the contract or deducting 
any part therefrom without giving the employee concerned reasonable 
opportunity of making the representatlon ; 

(4) The-orders in question were malafide and 

%5) Ifthe Bank which wasa statutory body made any order in 
excess of its power and authority such order was violative of the principles 
of natural justice and could be questioned in a Writ proceeding. 


Itewas held by A. N. Sen, J. in that decision that the members of 
the Award Staff were permanent employees of the Bank. An employee 
was entitled toa monthly salary on the basis of his scale of pay under 
the terms of the employment. The monthly salary payable to the 
employee was a fixed sum. Under the contract of employment, the 
employee was required to work during fixed working hours. Although 
the employee was required under the contract, to work during fixed hours, 
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- St could not be said that the employee was paid on the basis of the number 
of hours of work put in by the employee in course of any month. 


10. In that case, the contract of employment, according to the 
‘learned Judge, was not a divisible one. The consideration for payment 
of the salary to the employee might be the services to be rendered by him.” 
The consideration was not related to any fixed period of work for any 
month. The consideration was one and indivisible and was not entirely 
dependent on the particular hours of work put in. The consideration 
being one, the failure or refusal on the part of one employee to do the 
fixed period of work on any particular day resulted in the partial 
failure of the consideration in consequence whereof the employer might 
claim compensation against the employee. But the employer could not 
claim the right te deduct any part of the salary on any pro-rata basis or 
Otherwise. The definition of aterm in any particular statute, according 
to the learned Judge, was for the proper understanding of the meaning 
and import of the term used in the statute for the purpose of true eons- 
truction of the statute in which the said term had been used by applying 
the definition of the term wherever the said term had been used in the 
statute. The definition of any word by itself did not create any right or 
liability. It was only intended to give the true meaning of the word 
defined and used in the various sections of the statute. The rights and 
obligations under a statute arose not under the definition of any word in 
the statute creating such rights and obligations. In construing a statute 
and its various provisions the definition of the word given in any statute 
had to be generally accepted. According to the learned Judge the defini- 
tion of ‘wages’ in the Payment of Wages Act was of no help so far as the 
case before him was concerned. The Payment of Wages Act had no 
application to that case. The Shops and Establishments Act which 
applied to the case, contained no provisions similar to sections 7 & 9 of 
the Payment of the Wages Act. His lordship held that an aet of refusal 
or failure on the part of employees to carry on with their work during 
working hours might amount to misconduct and suitable disciplinary 
action might be taken by the employer. But for such an act of the 
employee, the employer was not entitled to deduct his wages. His Lord- 
ship also held that there was no violation of the principles of natural 
justice in making the order for deduction from the salary of the cm- 
ployees for their unauthorised absence on 30th June, 1976. 


11. In the instant case before me the petitioner had employed the 
respondent No. 2. There was a promise of doing work by the respon- 
dent No. 2 on certain terms and those terms enjoined that the respondent 
No. 2 would perform the work for certain hours ina month. His rights 
to get remuneration is calculated on monthly basis but upon the perfor- 
mance of his work during the working hours, as stipulated in the ™ 
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agreement. In this context good deal of controversy has been raised on the 
question whether fhe contract was entire or divisible in the sense whether 
the employee earned the right to get the wages for any particular hour of 
work. On behalf of the petitioner, stress had been laid on Chapter XIV 
of the settlement between the parties which indicated that overtime wages 
had to be calculated on hourly basis. Therefore, the remuneration pay- 
able to employee was based on hourly work. On the other hand, the 
respondent No. 2 has contended that the respondent was not a workman 
getting his salary hourly. He was a workman employed whose salary 
was calculated monthly. His right to get the remuneration or his right 
to get the consideration for his work was not co-related with hourly work. 
He has further argued before me that if the basis upon which the overtime 
`~ as calculated is applied for payment of his wages it would result in an 
dncongruous situation for payment of his monthly salary. 

12. Iam of the opmion that the wages, as in the words of Lord 
Denning, are the payment for services rendered. Jam inclined to think 
that it is not so much a question of whether the contract is divisible or 
entire but ef reciprocal promises as the consideration, that is to say, the 
employer provides the employment and pays the remuneration and 
the employee performs the work during the period he is supposed 
todo the work. Therefore, the right of the employee to get the 
remuneration depends upon the performance of his work during the 
period of employment. If there is any failure of that consideration then 
taking a strict view of the matter the employer is entitled to refuse any 
payment at all. But as has been noticed in the contract of ‘Employment’ 
by M.R. Freedland, referred to hereinbefore, that very often policy consi- 
derations enter and deduction on pro rata basis is made to avoid undue 
hardship in the employer cmployee relationship. It is true that the defi- 
nition of the Payment of Wages Act is not very relevant but the wages 
under the Shops & Establishments Act, which is applicable to the instant 
case, and the deduction of which wage is made as an offence under Sec. 
14 of the Shops and Establishments Act brings in the definition provided 
by the Payment and Wages Act and that definition in express terms 
mentions wages “as remuneration that would have been payable if the 
terms of employment were fulfilled.” One of the main terms of employ- 
ment is undoubtedly in the instant case that the employee would work for 
a spec.fi:d period of work during the working hours. Therefore, if the 
employee does not work for the specified period of work then the remunera- 
tion would not be payable. But, in the instant case,because of the next 
aspect of the matter which I shall presently discuss it is not necessary 
for me to rest my decision on this aspect of the matter. But I express 
the above view about the employers’ right to deduct wages tentatively 
with great respect of A.N. Sen, J. 

13. As mentioned hereinbefore I am concerned in this application 
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évith the order of the Labour Court ander section 33C(2) of the Industria} 
Disputes Act, 1947. That section provides as follows = 
“Where any workman is entitled to receive from the employer any 
mioney or any benefit which is capable of being computed in terms of 
money and if any question arises as to the amount of money due or, 
as to the amount at which such benefit should be computed, then the 
question may, subject to any rules that may be made under this Act, 
be decided by such Labour Court as may be specified in this behalf by 
the appropriate Government.” 
Therefore, a workman in order to come within the purview of this section 
must be entitled to receive from the employer any money or benefit. 
Now, this entitlement may depend upon an adjudication of right or may 
depend upon an interpretation of certain existing rights. If this entitle- 
ment depends upon an adjudication of the right for the first time then 
that adjudication cannot, in my opinion, come within the purview of Sec. 
33Ct2). That adjudication may also be depzndent on interpretation or 
construction of certain terms on which two reasonable and possible views 
are possible. If, on the other hand, the right is patently there but it has 
to be found out by reading of any document, settlement or award that 
could be done within the purview of this section. New, in this case 
itis apparent from the rival contentions, which I have set out herein- 
before, that there is no clear existing right. The petitioner was claiming 
that under the contract between the parties, there is no right of the respo- 
ndent No. 2 to claim wages for the period he did not work. That right of 
the petitioner not to pay wages for the period the petitioner did 
not receive services of its employee was based upon the contract, under the 
provisions of the West Bengal Shops and Establishments Act, 1947 
and upon the implied terms and usages inthe trade. On the other 
hand, on behalf of the workman, respondent No. 2 herein that right 
was being claimed not so much from any contract as such but upon the 
implied term of the dealings between the parties. Therefore, in my 
opinion, in this case that right had to be established before the entitle- 
ment could be demonstrated. [nthe case of (8) C.I. W.T. Corpora- 
tion Ltd. v. The Workmen & Anr., AIR 1974 SC 1604 the Supreme Court 
held that a proceeding under sec. 33C(2) was a proceeding, generally, 
inthe nature of an execution proceeding wherein the Labour Court 
calculated the amount of money due to a workman from his employer, 
if the workmin was entitled to any benefit which was capable ef being 
computed in terms of money, the Labour Court computed the benefit in 
terms of money. Tnere the Supreme Court observed that in a proceed- 
ing under Sec. 33C(2) the prineipal business was just computation of a 
benefit demonstrably existing. The respondent No. 2 drew my attention 
to the decision in the case of (9) Central Bank of India v. S. K. Shaw, 
AIR 1976 SC 929 where the Supreme Court observed that Labour Court @ 
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Was competent in an application under Sec. 33C:2) to interpret the 
terms of bipartite agreement to find out whether an employee was enti- 
tled to any benefit or not. With respect that must be so. If it is an 
executing Court, the Labour Court js entitled to look to the document 
giving the right to find out what the right is. But if the right. has not: 
e been adjudicated at all or the right is dependent upon construing or 
interpreting certain documents upon which two views were reasonably 
possible then no question of interpreting right as such arises. In the 
instant case, what is involved is not so much interpreting the settlement 
as adjudicating the right and in that adjudication bipartite settlement is 
only one piece of evidence that is required to be looked into. In this 
background, therefore, I am of the epinioa that'in view of the contentions 
raised in this case the Labour Court was not competent to make the order 
under the purview of Sec. 33C(2) of the Industrial Disputes Act. The 
fact that the petitioner could have proceeded against the respondent No. 2 
as a punishment does not, in my opinion, detract from the petitioner's 
right not to pay the wages if the petitioner is entitled to deduct it. The 
fact that the unauthorised absence is a minor misconduct does not pre- 
vent the petitioner from not paying the salary if under the terms of the 
contract the respondent No. 2 has not earned the salary for not doing the 
work. In sucha case, no question of giving any opportunity to the 
respondent No. 2 arises and therefore, there is no question of violation 
of principles of natural justice. The respondent No.2 has urged before 
me that this writ petition was not maintainable because even if the decision 
of the Labour Court was erroneous, this Court should not interfere with 
such a decision. Ifthe error committed by the respondent No. | had 
been an error within the jurisdiction then this contention of the respondent 
No. 2 would have been sound. But, as I have held, that the respondent 
No. 1 has eommitted an error, which is in excess of his jurisdiction, this 
error is amenable to Writ Jurisdiction of this Cout. It was further urged 
that there could not be deprivation of wages without due process of law. 
If there was a pre-existing right of the respondent No. 2 to the wages 
which has been denied to him then only such wages could not have been 
denied to him without due process of law. But, here the very question 
is whebher the respondent No. 2 is entitled to wages for the period of 
hours of work that he has not done. That right has to be established by 
proper adjudication in a proper forum and until that right is established 
it cannot be said that there has been deprivation of any of his right 
without due process of law. It was then contended that there has been 
violation of the principles of natural justice. As, I have held that the 
question whether the respondent No. 2 is entitled to his wages is not so 
mueh a punishment but a question of his right, in my opinion, no question 
of principles of natural justice arises in this case. There are some other 
authorities which were referred to but in the view I have taken it is not 
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necessary for me to deal with the same in any great detail. 

I4. In the aforesaid view of the matter, this applieatior succeeds 
and the rule nisi is made absolute. The order of the Labour Court is set 
aside and quashed and the respondents are restrained from giving effect to 
the same. .But this order will not prevent the respondents from raising 
of agitating this question in an appropriate forum in accordance with law. 
There will, however, be no order as to costs. 

15. I must note in conclusion that the respondent No. 2 appeared in 
person and has rendered great assistance to this Court. 

S. P. M. ———— 


{ CIVIL REVISIONAL JURISDICTION J 
Before Mr. Justice Salil Kumar Datta 
Decision? December 16, 1977 
Sudhir Kumar Sarkar Son Te (Piff) Petitioner 
Versus 

P. C. Gupta ... (Deft) Opposite Party” 

West Bengal Premises ‘Tenancy Act (12 of 1956), Secs: 1711), IND, 
17(2A), 17(2B) and 39—Application under section 17(2A) filed beyond 
prescribed time—Condonation of delay— Application under sec. 5 of Limi- 
tation Act— Sufficient cause has to be established—Pendency of applica- 
tion under sec. 17(2) is no ground for not filing application u/s. 17(2A) in time 
and delay thereby caused is not sufficient cause for condoning delay—Sec. 
5 application liable to be rejected. 

In the instant case, the trial court’s order allowing an application 
ander section 3 of the Limitation Act and condoning the delay in filing an 
application under section 17(2A)(b) of the West Bengal Premises 
Tenancy Act 1956 is being ehallenged in the Rule. 

The petitioner filed a suit for recovery of possession of a por- 
tion of a premises. The tenant entered appearance in the suit on 
7.7.65 and filed an application under section 17(2) on the same date 
relating to’ certain disputes. relating to rent. The said application 
was ultimately disallowed on merits by -the High Court on 4. 
12.73. On 30.9.74 the opposite party tenant filed an application in 
the trial court under section 17(2A)(b). On 17.1.75, the tenant filed 
another application under section 5 of the Limitation Act of condona- 
tion of the delay, if any, in filing the application under section 17(2A)(b). 
The trial Court by its order dated 17.7.75 held that though the appli- 
cation under section 17(2A){b) is to be filed within one month from the 
date of service of summons or from the date of appearance, the applica- 
tion under section 5 of the Limitation Act is maintainable for condoning 

*Civil Rule no. 3944 of 1975. 
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the delay in filing such an application. The trial Court accepted the, 
explanation as subspitted by the tenant and allowed the application 
under section 5 condoning the delay in filing the application under 
section 17(2Aub). The hearing of application under section 17(2A) was 
thereafter fixed ona subsequent date. Being aggrieved, the tandlord ` 
emoved a revisional application and obtained a Rule. 

HELD: It appears that the combined effect of section 17(2A) and 

_ 17(2B) of the W. B. Premises Tenancy Act is that the application under 
section I17(24)(b) is to be made within the same time as is provided for 
filing an application under section 17(1) for deposit or payment of the amount 
due on account of default in payment of rent, that is, within one month from 
service of summons on him or where no summons is served, within one 
month from date of appearance of the defendant in the sult. Of 
course, the time for filing either of the applications under the section can be 
extended under section 5 of the Limitation Act by virtue of section 39 of 
the W. B. Premises Tenancy Act, provided sufficient cause in respect 
thereof is shown ta the satisfaction of the Court. When the Court rejects an 

application under section 17(2) as being not bonafide, there is no scope for ma- - 
King any further order under section 17(2) as the tenant by raising a dispute 
not being bonafide has made himself disentitled to the benefits of that provi- 
sion. If the application under section 17(2) is not maintainable, the question of 
maintainability of an application under section 17(2A)(b) does not arise. 

The prayer for extension of time for deposit or payment at a time or 
for deposit or payment by instalments under section 17(2A) has to be made 
within the same time as provided in section 17(1) by virtue of section 17(2B) 
and the pendency of an application under section 17(2) cannot be accepted 
as a sufficient cause for non-filing of the application under section 17(2A) 
in time and for condoning the delay in making the application. That being 
the position, the instant application under section 5 of the Limitation Act 
must accordingly be rejected. 

Cases referred to: 

(i) Gujrat Printing Press v. Naraindas Jewraj, (1957) 64 CWN 157 
(2) Nazrul Islam v. Manna Singh, ILR 1968 (1) Cal 170 
Amarnath Roy Choudhury and Barindra Nath Roy ... for the Petitioner 
P. K. Seggupta and Samarjit Gupta tee = for the Opposite party 

The judgment of the Court was as follows :— 

This Rule is directed against an order of the trial court allowing an 
applieation under section 5 of the Limitation Act condoning the delay in 


filing an application under section 17(2A) (b) of the West Bengal Premises 
Tenancy Act, 1956. 


2. The petitioner in this rule, who is the plaintiff landlord, insti- 

tuted a suit for recovery of possession of a portion of premises No. 49/11/ 

D. Hindusthan Park, Ballygunge, Caleutta-29 which the opposite party 

herein, being the tenant defendant in the suit held as a monthly tenant. 
Pa 
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e The rate of monthly rent has been in dispute as according to the petitioner 
it was Ra. 125/- and according to the opposite party it was Rs. 50/- on 
the basis of the compromise decree in L.P.A. No. 1 of 1963. The reason 
was that the landlord petitioner, aceording to the tenant opposite party, 
` failed to effect necessary additions, alterations and repairs in: respect of 
the premises in terms of the said compromise decree, while according to 
the petitioner all steps were taken by him as required. The opposite 
party entered appearance in the suit on July 7, 1965 and filed an applica- 
tion under section 17(2) of the Act on the same day raising a dispute about 
the rate of rent and the amount of rent piyable by him in the context of the 
position taken by him referred to above, while depositing rent at the rate 
of Rs. 50/- per month. The opposite party submitted that as there was a 
bona fide dispute as to the rate of rent as also the amount of rent payable 
by him, he prayed for determination of the rent payable ae him if at all 
in respect of the suit premises. 

3. This application was disposed of the by the trial court deter- 
mining the rate of rent at Rs. 50/- per month and it was held that no 
- amount accordingly was due to the landlord petitioner. The landlord 
moved this Court in revision in Civil Revision Case No. 1168 of 1973 
which was made absolute by Laik, J. on December 4, 1973 disallowing 
the application under section 17(2), holding further that the application 
was not bona fide and the tenant defendant was liable to pay rent at the 
rate of Rs. 125/- per month. 

4. The tenant thereupon moved an application before the Supreme 
Court against the said order for special leave to appeal and the applica- 
tion was disposed of on September 9, 1974 by the following order :— 

“Mr. Chatterjee (learned Counsel for the opposite party herein 
in the Supreme Court) says that the Court below had-no jurisdiction 
to dismiss the petition, because the dismissal of the petition pre- 
cludes him from depositing the arrears of rentat the rate of Rs. 
125/- per month, which he is willing to pay. No order has been 
passed disentitling him from depositing the rent, and accordingly 
he can apply for directions to the court concerned, if so advised. This 

etition, however, has no substance and is accordingly dismissed.” 


5 Thereafter the tenant opposite party filed an applicatién in the 
trial court in the said suit on September 30, 1974 under section 17(2A)(b) 
of the Act, stating that, in view of the above order, the balance rent at 
the rate of Rs. 75/- per month for 10 years 7 months from Febryiary, 1964 
to August, 1974 amounting to Rs. 9525/- with statutory interests thereon 
-for Rs. 4231.64 paisa totalling Rs. 13,756.64 should be allowed to be paid 
by instalments at the rate of Rs. 150/- per month. Again on January 17, 
1975 the tenant opposite party filed an application stating that as he had 
filed an application under section 17(2) for determination of the rate of rent 
and amount of rent payable by him, there was no necessity for filing anys 
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d 
application under Section 17(2A)(b) until such determination. Further in any 
event as ugainst the order of Laik J., he, had preferred an appeal to the 
Supreme Court, he was entitled to the benefit of time taken in proceeding 
with the matter before the Supreme Court. The said application was under ° 
section 5 of the Limitation Act for condonation of delay ifany in filing 
the application under section 17(2A) (b) by way of abundant caution. 


It was accordingly prayed that the delay in filing the application 
should be condoned if it was held that there was such delay. 


6. The learned Munsif by ‘his order dated July 17, 1975 held that 
though the application under section 17(2A\b) of the Act is te be filed 
within one month from the date of service of summons or from the date 
of appearance, an application under section 5 of the Limitation Act is 
maintainable for condoning the delay in filing such application. The 
learned Munsif accepted the explanation of the opposite party and allowed 
the application under section 5 of the Limitation Act condoning the delay 
in filing the application under section 17(2A)(b) of tbe Act. On-this 


finding the said application under section 17(2A)(b) was set down for 
hearing on 2, 1975. 

The present Rule is against that order. 

7. Section 17(2A) runs as follows :— 

“U7(2A) :- Notwithstanding anything contained in sub-section (1) or 


sub-section (2), on the application of the tenant, the Court may, by 
order,- 


(a) extend the time specified in sub-section (1) or sub-section (2) 
for the deposit or payment of any amount referred to therein ; 

(b) having regard to the circumstances of the tenant as also of the 
landlord and the total sum inclusive of interest required to be . deposited 
or paid under sub-section (1) on account of default in the payment of rent, 
permit the tenant to deposit or pay such sum in such instalments and by 
such dates as the Court may fix: 

Provided that where payment is permitted by instalments such sum 
shall include all amounts calculated at the rate of rent for the period of 
default including period subsequent thereto up to the end of the month 
previous to that in which the order under this Sub-section is to be made 
with intesest on any such amount calculated at the rate specified in sub- 
section (1) from the date when such amount was payable upto the date 
of such order. 

(2B) No application for extension of time for the deposit or 
payment of any amount under clause (a) of sub-section (2A) shall be 
enteriained unless it is made before the expiry of the time specified 
therefor in sub-section (1) or sub-section (2), and no application for 
permission to pay in instalment under clause (b) of sub-section (2A) 
shall be entertained unless itis made before the expiry of the time 
specified in sub-section (1) for the deposit or payment of the amount 


= due on account of default in the payment of rent”. 
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-§. It appears that the combined effect of the above provisions 1S 
that the application under section 17(2A)(b) of the Act is to be made 
- within the same time as is provided for filing an application under section 
17(1) of the Act for the deposit or payment of the amount due on account, 
of default in payment of rent, that is, within one month from service of 
summons on him or where no summons is served, within one month from 
the date of appearance when the defendant appears in the suit. Of course, 
the time for filing either of the applications under the section can be exten- 
ded under section 5 of the Limitation Act by virtue of section 39 of the 
Premises Tenancy Act, provided sufficient cause in respect thereof is shown 
to the satisfaction of the Court. It has been held in (1) Guirat Printing 
Press v. Naraindas, 64 C.W.N. 159 followed in (2) Nazrul Islam v. Manna 
Singh, LL.R. 1968 (1) Calcutta 170 that the tenant has no absolute right 
to raise a dispute however false and if the court finds that the dispute is 
a sham one raised malafide simply for gaining time under sub-section (2) 
the court has ample power to hold that there is no dispute which would 
take the case out of sub-section (L) and bring it within sub-section (2) of 
Section 17. When the court dismisses an application under section 17(2) 
as not being bonafide, there is no scope for any further order under section 
17(2) as the tenant by raising a dispute not bonafide has made himself 
disentitled to the benefits of that provision. If the application under 
section 17(2) of the Act is not maintainable, the maintainability of an 
application under section 17(2A)(b)} of the Act does not arise. 

9. As to the time limit for filing such application, it appears to me 
that in view of the clear provisions of section 17(2B), there is no scope 
for contending that no application under section 17(2A) of the Act, clause 
(a) or (b), need be filed till the disposal of the application under section 
17(2) of the Act determining the rate of rent and amount payable by the 

` tenant defendant. The prayer for extension of time for deposit or pay- 
ment at a time or for payment by instalments under section ‘17(2A) of the 
Act has to be made within the same time as provided in section 17(1) by 
virtue of section 17:2B) and the pendency of an application under section 
17(2) of the Act cannot be accepted as a sufficient cause for non-filing of 
application under section 17(2A) in time and for condoning the delay in 
making the application. 

10. The attention of the Supreme Court was not drawn to these 
provisions when the above order was passed. In view., howewer, of the 
directions made by the Supreme Court, the learned Munsif considered the 
application under seetion 5 of the Limitation Act. However as already 
indicated mere pendency of an application under section 17(2) of the Act 
is no ground for not filling the application under section 17(2A)(b) of the 
Act in time and the delay thereby caused is nota sufficient cause fcr 
condoning the delay. The application under section 5 of the Limitatiorm, 
Act must accordingly be dismissed. 
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The Rule acc8rdingly succeeds and is made absolute. The impugned 
order is set aside. 


Al. In view of the above order, the learned Munsif now ‘has to 
e dismiss the application under section 17(2A)(b) of the Act and in view 
of the directions of the Supreme Court, he has to pass appropriate ‘orders 
under section 1⁄2) of the Act in accordance with law with regard to the 
amount of rent due together with accrued interest and fixing a time limit 
for depositing the said amount in court or for payment to the landlord. 
12. There will be no order for costs. 
` Mr. Roy Chowdhury, learned Advocate for the petitioner prays 
that his client may be permitted to withdraw the ‘deposits already made 
or as may be made by the tenant-defendant. He is granted leave to 
withdraw the said deposits from court without prejudice to his rights and 
contentions. 
‘The order may be communicated to the trial court at an early date. 


P.R. 
{ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Manas Nath Roy 
Decision: December 12, 1977 
Sm. Hafijan Bibi & Ors. a bis Appellants 
Versus 
S. K. Abdul Jabbar & Ors. i ... Respondents” 


Civil Procedure Code- Sections 2(11) & 50— Legal representative— 
Definition— What it includes — Intermeddier — Construction of. 


The respondents filed a partition suit in which one Heliman Bibi, 
was impleaded as defendant no. 4. The suit was decreed in the prelimi- 
nary form on compromise and by the said decree it was held that the said 
Haliman Bibi would occupy a house during her life time as a licensee. 
Thergafter a final decree was passed in the suit. The respondents decree- 
holders started an execution case. As in the meantime, Haliman Bibi had 
died, her heirs being appellants herein were substituted. These heirs filed 
an application under section 47 of the Code of Civil Procedure, contending 
inter afia, that the said execution case was not maintainable against them. 
In support of their contention, it was submitted that as they were not in 
possession of the properties as heirs of Haliman Bibi, so the decree was 
n ot executable against them. It was further contended that Haliman Bibi 
was a mere licensee in respect of the suit property and so, on her death, 
her interest in the suit property came to an end. The executing court 
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ajiowed the application under section 47. On appeal, the District Judge 
reversed the order of the executing court on the ground that the applica- 
tion under section 47 was not maintainable. On further appeal :— 

Roy, J.: The definition of “legal representative” in section 2i11) 
of the Code of Civil Procedure read with section 50, is to be construed 
and that too for the purpose of finding out whether under the said defi- 
nition and the determination as made thereunder, the appellants could be 
proceeded with in the execution proceeding, being the legal representatives 
of Haliman Bibi, since deceased. The section empowers a decree-holder 
to proceed in execution against the legal representatives of judgment 
debtor when the judgment-debtor dies after the decree. The death of a defe- 
ndant after the hearing of the suit but before the decree would not affect 
the validity of the decree and can be executed against the legal representa- 
tives of such a defendant. The extent of the liability of a legal represen- 
tative would be to the extent of the properties which would come. to his 
hand. In section 211) of the Code, the term ‘“‘intermeddler” has been 
used. A mere intermeddier, without any right to the property cannot 
continue the lis by virtue of his possession. At the same time, mere 
possession of the deeeased defendant’s property as trespasser, in terms of 
the determination in Satyanarayan’s case (reported in 30 CWN 565), make 
the intermeddler his legal representative if he has no intention of repre- 
senting the estate. On consideration of the matter from different aspects, 
it can be held that the appellants herein do come within the definition of 
“legal representative” as intermeddler, as in section 2(11) of the Code. That 
apart, the character, enjoyment and possession of the appellants in the 
instant case would also bring them within the purview of Section 2(11) of 
the Code. 

Cases referred to : 

(1) Baliram Hari v. Mukinda Kissen, A IR. 1951 Nagpur 145, 

(2) Chinnan & Ors. v. Ranjithammal, AIR 1931 Mad. 216 

(3) Nagendra Nath Roy vy. Haran Chandra Adhikari, 37 CWN 758 

(4) Satya Ranjan Roy Chowdhury y. Sarat Chandra Biswas, 30 CWN 565 

(5) Alagiri Chetty & Anr. v. Muthuswami Chetty & Ors, AIR 1940 
Mad. 102 

(6) Tamiz Bano v. Nand Kissore & Anr., AIR 1927 All 459 

(7) Rangathammal y. Venkatachariar, AIR 1930 Mad. 575 

(8) Andhra Bank Ltd. v. Srinivasan, AIR 1962 SC 232 

(9) Kalyanmal Mills Limited, Indore v. Volimohammad & Anr, AIR 
1965 M.P. 72 

(10) Kusum Bandhu Chakrovorty vy. Ramdayal Bhattacharjee, AIR 
1924 Cal 662 : 

(11) J.C. Chatterjee v. Sri Srikissan Tandon, AIR 1972 SC 2526 

(12) Nair Service Society Ltd. v. K. C. Alexander & Ors., AIR 1968 
SC 1165 
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(13) Asha Gupta & Anr., v. Sipra Dutta & Ors., 1975 (2) CLI 428 i 
80 CWN 187 

(14) Chondirka v. Kesho, AIR 1918 Patna 216 

(15) Paramaswany v. Alasnu, AIR 1942 Mad. 76 


Sudhir Kumar Acharya and Kiran Chandra Mitra ... for the Appellants 
Sakti Nath Mukherjee, Tarun Kumar E lee and 
Satyajit Banerjee... Ses bas .. for the Respondents. 


The judgment of the Court ¥ was as foliows :— 

This appeal from appellate order, is at the instance of unsuccessful 
judgment debtors, in Miscellaneous Appeal No. 47 of 1963 dated 30th 
April, 1964, made by the learned District Judge, Bankura, setting aside 
thereby the judgment and order dated 16th September, 1963, made in J. 
Misc. Case No. 100 of 1962, by the learned Subordinate Judge, Bankura. 

2. Onor about 12th November, 1956, Title Suit No. 77 of 1956 
for partition, was filed by the decree holder respondents herein against one 
-Haliman Bibi, being defendant No. 4 amongst others and the predecessor- 
jn-interest of the appellants herein. In the said suit, the plaintiffs claimed 
their 6 annas 8 gandas share on patition by metes and bounds and for 
separate possession and the suit was valued at Rs. 4,000/-. The suit was 
decreed in the preliminary form on compromise, on 27th May, 1959 and 
by the said decree, it was held that Defendant No. 4 Haliman Bibi would 
occupy a house during her life time as a licensee. Thereafter, on or about 
16th August 1961, on the basis of a report of the Commissioner of Parti- 
tion, a final decree was passed. 

3. The decree-holder respondents, thereafter, instituted Title 
Execution Case No. 4 of 1962 for having the said decree executed. 
As in the meantime, Haliman Bibi, the defendant No. 4 had died, her heirs 
being appellants herein were substituted. Those heirs filed an application 
under section 47 of the Code of Civil Procedure, contending, inter alia, 
amongst others that the Title Execution Case in question was not maint- 
ainable against them. In support of such contentions, it was firstly 
submitted that as they were not in possession of the properties as the heirs 
of defendant No. 4, so the decree was not executable against them. It 
was secondly contended that Md. Sayed, one of the decree-holders bad 
left for Pakistan in March, 1950 and before that he made an oral gift of 
his share in favour of his mother-in-law Haliman Bibi in 1950. Such gift 
was contended to be followed up with delivery of possession and it was 
also submitted that since then the-said Haliman Bibi was in possession by 
. constructing 2 huts. It was further contended that Haliman Bibi viz., the 
predecessor-in-interest of the appellants herein, was a bare licensee in the 
suit property and so her interest in the suit property came to an end on 
her death. 

4. On evidence, the learned Subordinate Judge disbelieved the 
story of oral gift and as such negatived the first contention on 
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behalf of the appellants herein. But he upheld the second con- 
tention and held that MHaliman Bibi had the interest of a bare 
_ licensee in the suit property, and as such her interest “came to an end om 
her death and so her heirs could not be regarded as legal representatives 
and as such they could not be substituted in her place. In that view of 
the matter, it was observed that the connected execution case was not , 
maintainable against the appellants herein and as such the learned 
Subordinate Judge allowed the application under section 47 of the Code 
of Civil Procedure. 


5. An appeal was taken and a cross-objection was preferred against 
the said determination. The story of oral gift was also disbelieved by the 
learned District Judge and that too on appropriate consideration of the 
relevant evidence as led. Thus, on the question of oral gift, the findings 
of the learned Courts below are same, similar and concurrent and as such 
no interference with such findings in this jurisdiction is required or called 
for or should be made ordinarily. 

6. On the other question regarding the cessation of the interest of 
Haliman on her death, the findings of the learned courts below are not 
concurrent. As mentioned hereinbefore, the learned Subordinate Judge 
held that the interest of Haliman as a bare licensee, in the suit property, 
came to an end on her death but such findings on the basis of the deter- 
minations in the case of (t) Baliram Hari v. Mukinda Kissen, A.I.R. 
1951 Nagpur 145, and on construction of section 50 of the Code of Civil 
Procedure has been overruled. In that case it has been observed that a 
person who is in possession of the property in respect of which a decree 
has been passed, but who claims no title from the deceased judgment- 
debtor, must be treated as a legal representative at least for continuing the 
execution under section 50 of the Code of Civil Procedure and in that view 
of the matter, as stated hereinbefore, the learned District Judge has 
reversed the findings of the learned Subordinate Judge to the effect that 
the application was not maintainable. 

7. On the pleadings it appears that Md. Sayed gave his share of 
the property by an oral gift to Haliman Bibi viz., the mother-in-law of 
Hafijan Bibi in January 1950 and in 1950 the huts as referred to above 
were constructed. The said Md. Sayed left for Pakistan and has not 
returned. The fact of oral gift as stated hereinbefore was not accepted to 
be genuine and there being no contradictory findings by the learned Courts 
below, I do not intend to go isto those facts any further and in fact in 
this jurisdiction Iam not required to do so ordinarily. Thus, ehe other 
question which is required to be considered is, whether Haliman’s interest 
as claimed as a bare licensee had expired or ceased on her death. 

8. Mr. Acharya submitted that when the defendant No. 4 Haliman 
Bibi was a licensee as per the compromise decree in question, the learned 
District Judge should have held that the Title Execution Case No. 4 of 
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1962 was not maintainable against her alleged heirs viz., the appellants ə 
herein, as on the d&ath of Haliman, her interest as licensee came to an 
end in law. To substantiate his arguments, he relied on the definition of 
“legal representative” in section 2(11) of the Code of Civil Procedure and 
on section 50 of the same, regarding the extent of the applicatton and i 
applicability of the said section in case of the appellants 'herein, who as 
submitted by him were legal representatives of Haliman, but had a restri- 
cted interest. It was also submitted by him that the determination in the 
case of Baliram Hari v. Mukinda Kissen (supra), has no application to 
the facts of the present case. He submitted that the learned District Judge 
should have held that the appellants were not in possession of the suit 
property either às heirs of defendant No. 4 Haliman or as intermeddlers 
with her interest. 

9. In support of his contentions as aforesaid, Mr. Acharya first 
placed reliance on the determination in the case of (2) Chinnan & Ors. vy. 
Ranjitha Mal, AIR 1931 Mad. 216, wherein it has been observed that if 
a man gives a license and then parts with the property over which the 
privilege is to be exercised, the license is gone. A license is not annexed 
to the property in respect of which it is enjoyed, nor is it a transferable 
or haritable right, but is a right purely personal between grantor and the 
licensee. Unless a different intention appears, it cannot be exercised by 
the licensee’s servants or agents. It has also been held therein that the 
representatives of a tenant on sufferance are mere trespassers since they 
cannot be regarded as succeeding to any interest in the tenancy; and what 
isMrue of a tenant on sufferance is true also of a licensee. From the date 
of licensee’s death the possession of his heirs becomes adverse to the 
owner of the property. Thus, the determination as above shows that the 
license goes with the lapse and on such Mr. Acharya sought to argue 
that on the death of Haliman, her right as licensee had also lapsed. It 
was also submitted by Mr. Acharya on the basis of the decision in the 
ease of (3) Nagendra Nath Roy v. Haran Chandra Adhikary, 37 CWN 758 
wherein it has been observed that a mere claim for restitution ofa certain 
sum of money is not such an equity as would be available against the 
assignee of a decree under section 49 of the Code of Civil Procedure that 
the appellants herein could not be regarded on the facts of the case, as 
persons coming within the definition of “legal representative’ under 
section 2(11) of the Code of Civil Procedure. In that case S had obtained 
a decree for a certain sum of money against N. S executed the decree and 
got the money from N. On appeal, this decree was reversed. N applied 
for restitution against S by refund of the money S had taken. In the 
meantime, S had obtained another decree against N. After the applica- 
iion for restitution had been made, S assigned the second decree to H who 
took with notice of the claim for restitution and it has been observed 

# that N was not entitled to claim a set off of the sum claimed in restitution 
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against the amount of the second decree. Jt has also been observed in 

* that case that when on account of death, a creditor becomes heir of a 
debtor or a debtor becomes heir to a creditor, that is to say, the two 
opposite characters of debtor and creditor become united in the same 

. person, the obligatron to pay is extinguished. It has further been obser- 
ved that in order that the person who intermeddles with the estate of 
another may be held to be the legal representative of the latter within 
section 2(11) of the Code of Civil Procedure, it is necessary that he should 
retain possession of the properties of the deceased with the intention of 
representing the estate. The determination as mentioned hereinbefore 
was made on a reference to the case of (4) Satya Ranjan Chowdhury v. 
Sarat Chandra Biswas, 30 CWN 565, to which Mr. Acharya also made a 
reference. He also submitted on the basis of the determinations as 
aforesaid, that for the purpose of finding out whether the interest exists 
or is extinguished on the death of the licensee, as was the case of Haliman 
the intention of representing the estate must be found out and the deter- 
mination should be made on the basis thereof. 

10. It was further submitted by him that when the appellants 
herein were holding the property in question as the heirs of the deceased 
Haliman, whose interest as licensee had ceased on her death, the holders 
should or could at best be treated as trespassers, and posed a question as 
to whether in that case the decree can be executed against such trespassers. 
On construction of section 2(11) and section 50 of the Code of Civil 
Procedure, he argued that when the appellants herein were holding the 
properties as such trespassers, so the execution proceedings was not maint- 
ainable against them. It was also submitted by him that when intermedd- 
lers viz., persons like the appellants herein, are in possession of the estate 
of a judgment debtor, they cannot be held responsible or liable in any 
matter or manner in an execution proceedings. In support of such submi- 
ssions, reliance was placed on the determinations ir the case of (5) Ala- 
giri Chetty & Anr. v. Muthuswami Chetty & ors, AIR 1940 Madras 102, 
wherein it has been observed that a license does not create an interest in 
the.land as itis merely leave to do a thing lawfully, which otherwise 
would be unlawful and it is thus a matter purely personal between the 
erantor and the guarantce of the license. Such license must beheld to 
have elapsed with the death of the licensor. Similarly, reliance was also 
placed on the determinations in the cases of (6) Tamiz Bano v. Nand 
RKissore & Anr., AIR 1927 All 459 and (7) Rangathammal v. Venkatacharior, 
AIR 1930 Madras 575, wherein similar views have in effect also been expr-' 
ssed. In the Allahabad case, in a suit on a bond against the widow and 
sons of the deceased executant, the widow defended the suit and pleaded 
that her dower debt was Rs. 25,000/- and that the remaining heirs of her 
husband had sold his property to her in lieu thereof. The trial court 
found that no dower debt had been proved, and decreed the suit. This 
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determination was upheld ia Appeal and thereafter on Second Appeal. o 
The determination in the Madras Case as cited establishes that when 
persons are impleaded as legal representatives, it must be prima facie 
established that the deceased has an estate before the first definition in | 
section 2(11) can be applied. í 

14i. Those apart, Mr. Acharya contended that since the appellants 
herein were not or could not represent the estate of the deceased defendant 
No. 4 Haliman Bibi, so in terms of section 2(11) of the Code of Civil 
Procedure, the application was also not maintainable or entertainable 
against them. In support of such submissions, he relied on the determin- 
ations of Supreme Court in the case of (8) Andhra Bank Ltd. v. Srinivasan, 
AIR 1962 SC 232. In that case the term legal representative as in ,section 
2(11) has been interpreted and it has been observed that even a legatee 
who obtains only a part of the estate of the deceased under a will can be 
said to represent his estate and is therefore a legal representative under 
the said section. — 

12. Mr. Chatterjee, being led by Mr. Sakti Nath Mukherjee, argued 
that the appellants herein would come duly and squarely within the defi- 
nition of “legal representative’ in section 2(11) of the Code of Civil 
Procedure. In support of such submissions, he relied on the determina- 
tions in the case of (9) Kalyanmal Mills Limited, Indore v. Volimehammed 
& Anr,. AIR 1965 MP. 72. In that case, it has been observed that the 
term “legal representative” means not only a person, who in law repre- 
sents the estate of a deceased person, but also includes any person who 
‘nterm-ddles with the estate of the deceased, although such intermeddler 
may not in law represent the estate of a deceased person. It has also 
been observed in that case that although a person in unlawful possession 
of a estate of a deceased can be proceeded against as a defendant, he does 
not get aright to continue the suit as a plaintiff by virtue of such unlaw- 
ful possession. In view of the above, it was submitted by Mr. Chatterjee 
that the appellants herein were liable to be proceeded with in the execution 
proceeding in terms of the definition of “legal representative’. ‘That 
apart, Mr. Chatterjee strongly relied on the determinations in the case of 
Baliram Hari v. Mukinda Kissen (supra) and on which, as mentioned 
hereinbefore, the learned District Judge had also placed great reliance. 

13. Mr. Chatterjee further contended that, fo decide whether 
the appellants herein would come within the definition and purview of 
section 3:11) of the Code of Civil Procedure, two considerations would 
be relevant and germane. Firstly, on a reference to the judgment of the 
learned Courts below, he pointed out that the judgment-debtors were in 
possession when Haliman was dead and submitted that to find out the 
real character for the purpose of the section and maintainability of the 
application not only legal but also possessory title will have to be taken 
into consideration. He submitted that since Haliman’s possessery right 
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and title has been intermeddled, so in terms of the determination of the 
Nagpur High Court as aforesaid, the persons in*possession viz., the 
appellants in the instant case inthe estate of the deceased, should be 
regarded as intermeddlers and to find out such a character it was also 

. submitted by him that a liberal interpretation should be adopted. To, 
find out the tests as to who should be considered as a intermeddier. Mr. 
Chatteriee relied on the case of (10) Kusum Bandhu Chakrayartty v. 
Ramdayal Bhattacharjee, AIR 1924 Cal. 662. On the basis of such 
determinations and also on the basis of the determinations and also on 
the basis of the determinations in the case of Kalyanmall Mills 
Limited. Indore y. Volimohammed & Anr. (supra), he submitted 
that the appellants herein should be regarded as intermeddlers and 
as such the application has been rightly held to be maintainable by the 
learned District Judge. That apart, he submitted, on the analogy of the 
decision of the supreme Court in the case of (11) J.C. Chatterjee v. Shri 
Shrikisan Tandon, AIR 1972 SC 252, wherein it has been observed that 
a person remaining in occupation of the premises let to him after the 
determination of or expiry of the period of tenancy is commonly, though 
in Jaw not accurately, called “‘statutory tenant’, has no estate or interest 
in the premises occupied by him. He has merely the protection of the 
statute and that ke cannot be turned out so long as he pays the standard 
rent and permitted increase, if any, and performs the other conditions 
of the tenancy. His right to remain in possession after the determination 
of the contractual tenancy is personal and it is not capable of being trans- 
ferred or assigned, and devolves on his death only in the manner provided 
by the statute, that the appellants herein were thus rightly held to be 
intermeddlers in possession of the estate of the deceased Haliman and the 
application in question was as such rightly held to be maintainable. 

14. Mr. Chatterjee also placed reliance on the case of (12) Nair Service 
Society Ltd. v. K. C. Alexander & Ors., AIR 1968 SC 1165, in support of 
his contentions that even if the appellants viz., the heirs of deceased 
Haliman were trespassers, the action against them was maintainable. That 
apart, on the question of and the incidence of possessory right and title he 
also relied on the cases of Rangathammal vy. Venkatachariar (supta), Alagiri 
Chetty & Anr. v. Muthuswami Chetty & Ors., (supra) and Tamiz Bano vy. 
Nand Kishore & Anr. (supra). 

15. Mr. Acharya, in reply, further placed reliance on the determi- 
nations of this Court in the case (13) Asha Gupta & Anr. v. Sipra hutia & 
Ors., 80 CWN 187. In that case, during the pendency of the suit for 
ejectment of the tenant, governed by the West Bengal Premises Tenancy 
Act, 1956, the tenant died and only those heirs of the tenant who were 
ordinarily residing with him were substituted and it has been observed 
that all the heirs of the tenant were necessary parties and ought to have 
been substituted ; but as the plaintiff acted in the bonafide belief that in 
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view of the definition of ‘tenant? in section 2(h) of the West Bengal 
Premises Tenancy Act it was sufficient to bring only the heirs who. were 
ordinarily residing with the tenant on the record, plaintiff landlord was 
allowed to add the remaining heirs as party defendants. As the citation, 
was made by Mr. Chatterjee for the purpose of and in support of his 
* contentions that on the death as in the instant case the heirs were held as 
trespassers and the application in question was thus duly found by the 
learned Court to be not maintainable. 

16. The definition of “Legal Representative” in section 2 (11) of 
the Code of Civil Procedure read with section 50, thus, will have to be 
construed and that too for the purpose of finding out whether uader the 
said definition and the determinations as made thereunder, the appellants 
could be proceeded with in the execution proceeding, being the legal rep- 
resentative of Haliman Bibi. The section empowers a decree-holder to 
proceed in execution against the legal representative of a judgment-debtor 
when the judgment-debtor dies after the decree. The death of defendant 
after hearing of the suit and before the decree would not affect the validity 
of the decree and can be executed against the legal representative of such 
defendant. The extent of liability of a legal representative would be to 
the extent of the properties which would come to his hand. In section 
2(11) as aforesaid the term “intermeddler’ has been used. A mere inter- 
meddler, without any right to the property, as of observed in the case of 
(14) Chondirka v. Kesho, AIR 1918 Patna 216, cannot continue the lis by 
virtue of his possession. At the same time mere possession of deceased 
defendant’s property as trespasser, in terms of the determinations in the 
case of (4; Satya Ranjan v. Sarat, 30 CWN 565, make the intermeddler 
his legal representative if he has no intention of representing the eastate. 
Mr. Chatterjee has rightly contended, on the basis of the eases as cited by 
him that a liberal construction of the term must be followed. In fact in 
the case of (15) Paramaswamy v. Alasnue, AIR 1942 Madras 76, it has 


been observed that an intermeddler though a stranger becomes a legal 
representative and he need not be the beneficial owner. On the basis of 
the determination as above and following the determinations in the case 
of Kalyanmal Mills Lid, Indore y. Volimohammed & Anr. (Supra) and 
Baliram Hari v, Mukinda (Supra), it can be safely observed that the appe- 
lants herein have been appropriately held to be and coming within the 
definition of “legal representative’ as intermeddler as in section 2(11) of 
the Code of Civil Procedure. Over and above all these, the character, 
enjoyment and possession of the appellants in the instant case would also 
bring them within the meaning of the provisions in the said section 2(11). 

17. Thus the argument of Mr. Chatterjee succeed and those of Mr. 
Acharyya fail and as such, the appeal also fails and the same is dismissed. 
There wil be no order as to costs. 

18. The determinations as made by the learned lower Court are 
affirmed. 

P. R. ——— 
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[ CRIMINAL REVISIONAL JURISDICTION |] 
Before Justice Mrs. Jyotirmoyee Nag 
Decision : December 16, 1977 
Kartick Chandra Das ‘as ie .. Petitioner 
Versus 

The State i si a Opposite Party” 
E Calcutta Police Act 1865 (Bengal Act 4 of 1866), Sec. 54A— 
Requirement of section —Challan against the accused -Police officer records 
in chalan that he has reasons to suspect —‘Reasons to believe’ is the 
expression used in the section —Whether challan is bad for not recording 
“reasons to believe’-- Consideration of other materials apart from challan 
— Rejection of application under sec. 249 of Criminal Procedure Code ‘by 
Magistrate—Whether Magistrate is justified in making the impugned 
order — Interpretation. 

The petitioner was found with having in his possession two maio 
switches of British Patent Make in England. When he was called upon 
to account for the same, he failed to render any satisfactory account. 
Accordingly, a challan was submitted against the accused petitioner 
under section 54A of the Calcutta Police Act 1865. In the challan the 
Police Officer had stated that he had reasons to suspect that the articles 
found in the possession of the accused were stolen properties. 

The main contention of the petitioner is that since the requirement. 
of the section is “reason to believe’? and not reasons to suspect, the 
challan is bad and accordingly the accused should not be proceeded 
with because the learned Magistrate had nothing else but the challan before 
him for proceeding against the petitioner. 

HELD: It appears that apart from the challan, the articles which were 
seized from the accused were foreign made articles for which the accused 
failed to give any satisfactory explanation. Moreover, referring to section 54A 
of the Calcutta Police Act, it appears that the wording of the section requi- 
res that if any body is found to be in possession of anything in respect of 
which there is reasun to believe that it has been stolen or fradulently obtained, 
he shall, if he fails to accouat for such possession or act to the satisfaction of 
the Magistrate, be liable to fine etc. etc. The learned Magistrete consi- 
dered the challan as well as the articles that were seized by the police and 
further he examined the accused under section 251 of the Code of Criminal 
Procedure and was satisfied that there were reasons to believe thag the arti- 
cles had been obtained through fraudulent means for which the accused had 
failed to render any satisfactory account. That being the position, the 
learned Metropolitan Magistrate is justified in rejecting the application 
made by the defence Advocate for acquitting the accused under section . 
249 of the Code of Criminal Procedure. At this stage, no interference need 
be made in the proceeding. 

*Criminal Revision Case no. 1702 of 1976. 
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Case referred to : ° 
= (D R.N. Ghosh v. The State, (1955) 59 CWN 751 , 
B. B. Das Gupta as sek » for the Petitioner 
B. R. Patranabis . Pn for the State 


The judgment of the Court was as follows : i 


This Rule is directed against Order No. 10 dated 9.9.76 passed by the 
learned Metropolitan Magistrate, 12th Court, Calcutta, in Case No. 
P.R /394 of 1976, whereby he rejected an application made by the defence 
Advocate for aequitting the accused under section 249, Criminal Procedure 
Code. A challan was submitted against the accused-petitioner under 
section 54A of the Calcutta Police Act (Act IV of 1866). The petitioner 
was found with having in his possession two main switches of British 
Patent make in England. When he was called upon to account for the 
same, he failed to render any satisfactory account. Accordingly, the 
challan is submitted against him. In the challan the Police officer had 
Stated that he had his reasons to suspect that the articles found in possess- 
ion of the accused were stolen properties. 

2. It has been submitted before me that since the requirement of the 
section is ‘reasons to believe’ and not reasons to suspect, the challan is 
bad and accordingly the accused should not be proceeded with as the 
learned Magistrate had nothing else but the challan before him for procee- 
ding against him. In this connection, the learned Advocate for the petiti- 
oner has cited the decision reported in (1) 59 C.W.N. 751 (R. N. Ghosh 
v. The State) at page 756. It has been held in that case that :— 


“a person, who is being prosecuted under section 62A of the 
Calcutta Police Act has a right to know with precision what exactly is 
the offence which he has committed in order that he might make 
-an effective answer to the allegations made against him. In this view it 
is not merely a question of technical informality which has occurred in 
the present case. I consider this defect goes to the root of the matter. 
It is necessary that the accused should be told what exactly is the 
offence which he has committed and in the present case the challan 
being the only document before the Magistrate, the first duty which 
the. latter had to discharge was to put questions to the accused and 
take his plea under section 242 of the Code. It would be extremely 
unfair to the Magistrate to expect that he would succeed by a process 
of clairvoyance, So to say, to get into the mind of the prosecuting 
officer and obtain the gist of the real offence which does not find 
mention in the challan or the charge-sheet.”’ 

The prosecution in that case was under section 62A of the Calcutta 
Police Act. That section empowers a Police Officer not inferior to the 
rank of Sub-Inspector to give such directions as he thinks nécessary either 
orally or in writing to any person with a view to securing public safety or 
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@onvenience to keep order on and in all streets, quays, wharves and 
landing places and all other public places or places of public resorts. All 
that was stated in the challan in that case is that the petitioner and others 
were not Keeping order and shouted at the top of their voices causing 
obstruction to the traffic. Under section 62A òf the Police Act it has to z 
be shown that they indulged in the violation of an order made or direction 
given in that behalf by the Police Officer concerned. Accordingly, as the 
challan did not indicate that there was an order made or a direction given 
by the Police Officer that challan was held to be not according to law and 
that was.the only muterial that the learned Magistrate had before him in 
that case. 

3. In this case I find apart from the challan the articles that were 
seized from the accused were foreign made articles for which the accused 
gave no explanation. Moreover, referring to section 54A of the Calcutta 
Police Act I find that the wording of the section requires that if anybody 
is found in possession of anything which, there is reason to believe, to 
have been stolen or fraudulently obtained, shall, if he fails to account for 
such possession or act to the satisfaction of the Magistrate, be liable to 
fine, etc. etc. The learned Magistrate considered the challan as well as 
the articles that were seized by the police and he examined the accused 
under section 25! of the Criminal Procedure Code and was satisfied that 
there are reasons to beleive that the articles had been obtaind through 
fraudulent means for which the accused has failed to render any satisfac- 
tory account.. Therefore, the present case is certainly distinguishable from 
the case cited before me and has no manner of application to this case. 
Moreover, it would be seen that the learned Magistrate has already 
recorded the plea of the accused and he has pleaded not guilty to the 
offence charged. At this stage I am unable to interfere in the proceedings. 

The Rule is, therefore discharged. 

S.P.M. 





Í CONSTITUTIONAL WRIT JURISDICTION } 
Before Mr. Justice Salil Kumar Datta 
Decision : December 13, 1977 
Gour Mohan Sahoo = m P Petitioner 
Versus š 

State of West Bengal & Ors. st ...  Respondents* 

West Bengal Land Reforms Act (10 of 1956), Sec. 50—Recording of 
name of unrecorded Bargadar in Record of Rights—Procedure for such 
recording — When J.L.R.O. is authorised to discharge functions under sec. 50 
—Impugned Order, why it is ultra vires. 

*Ciyil Rule no. 2455 (w) of 1974. 
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An unrecorded Bargadar applied to the Bhagchas Officer for z 
recording his name as Bargadar. The Bhagchas Officer, by his order 
dated 2.12.72 recorded his name as Bargadar and sent an intimation to 
the B. Camp Officer for taking necessary action under section 50, ofthe - 
West Bengal Land Reforms Act 1956. The said order was challenged by 
a writ petition. It was contended that the Revenue Officer especially 
empowered by the State Government in this behalf can maintain up-to- 
date in the prescribed manner the village record of rights by incorpora- 
ting therein the changes on account of, inter alia, alteration in the mode 
of cultivation, for example by a Birgadar and not otherwise. The Board 
of Revenue by a Memo dated 6.12.71 laid down the procedure for 
recording of Bargadars in the Record of Rights. 


HELD: The order complained of appears to be an order made 
not in accordance with the aforesaid Memo of the Board of Revenue inas- 
much as no enquiry appears to have been made by the Bhagchas Officer 
even ifhe is deemed to be a duly authorised officer for the purpose. 
Further, the B. Camp Officer does not appear to be a person duly autho- 
rised to make the necessary alterations in the Record of Rights under 
Section 50 of the Act. The J.L.RO.was not competent to do such 
recording under section 50 in 1972. By the Notification dated 21.8.75, all 
Junior Land Reforms Officers have been appointed to discharge, within Their 
_ respective jurisdictions, the functions of a Revenue Officer under section 50 of 
the Act. Such Revenue Officers have also been especially empowered for the 
purposes of section 50. Hence since August 1975, the J.L.R.O. having juris- 
diction in his area is competent to take steps under section 50. But in the 
instant case, when the impugned order was made on 2.12.72 informing the 
B. Camp Officer to take action under section 50, there was no such authori- 
sation to the Bhag Chas Officer to exercise the power of the Revenue Officer 
under section 50 nor could the Bhag chas Officer be deemed to be the Revenue 
Officer. Accordingly the impugned order can not be sustained. 


Nanda Lal Pal ihi ie aaa for the Petitioner 
The judgment of the Court was as follows :— 


- In this Rule the petitioner is challenging an order passed by the 
Bhagchas Officer, Nayagram at Kharika Mathani on 2.12.72 recording 
that “Sri Karuna Nidhan Saren is the Bargadar of Plots 83 and 99 con- 
sisting 1.16 acres and .21 acres of land respectively of mouza Sonamukhi.” 
The order*further records as follows : “Inform B. Camp Officer to take 
n/a U/S 50 of the West Bengal Land Reforms Act. Ist Copy of F.P.R. 
O.R. of this office is noted accordingly.” This order, as already stated, 
is signed by the Bhagchas Officer of the place. In this Rule the petitioner 
is challenging this order contending that the Revenue Officer, especially 
empowered by the State Government in this behalf can maintain up-to- 
date in the prescribed manner the village record-of-rights by incorporating 


34 Gour Mohan Sahoo v. State W. B. | [1978 (1) CLJ 


¢herein the changes on account of, inter alia, alteration in the mode 
of cultivation, for example by a Bargadar. ° 

'2. It appears from Memo.No. 18098 (10) GE/824/71 dated 6th 
December 1971 issued by the Board of Revenue of the Government of 
“West Bengal, ‘GE’ Branch ‘A’ Section that in respect of recording of 
Bargadars in the Record-of-rights a procedure has been laid down which 
is as follows : “‘On reeeipt of a petitien from an unrecorded bargadar to 
have his name recorded, the Junior Land Reforms Officer shall immedi- 
ately hold an enquiry and if, for reasons to be recorded in writing, he is° 
satisfied that the applicant is a bargadar, enter his name in the copy of 
the Record-of-Rights. He shall simultaneously send the information to 
the Settlement Camp concerned for recording the name in the original 
copy of the Records-of-Rights under Section 50 of the West Bengal Land 
Reforms Act.” 


3. In this instant case the enquiry appears to have not been made 
by the Bhagchas Officer and we have not been shown any document to 
hold that he is the officer duly authorised to take action on the applica- 
tion filed by an unrecorded Bargadar. Further the copy of the application, 
as it appears, was served on the petitioner on 28.11.72 while his case 
was fixed for hearing on 29.11.72. As he- was absent on that date the 
Bhagehas Officer, solely for this reason, passed the order as noted above. 
This seems to be an order not in accordance even with the Memo. of the 
Board of Revenue as no enquiry appears to have been made by the 
Bhagchas Officer even if he is deemed to be the duly authorised officer 
for the purpose. 


4. Further the B. Camp Officer does not appear to bea person 
duly authorised to make the necessary alterations in the Record-of-Rights 
under section 50 of the Land Reforms Act. Under section 50 it is only 
the Revenue Officer especially empowered who is entitled to maintain 
upto-date in the prescribed manner the village Record-of-rights by incorpo- 
rating, inter alia, the name on account of alteration in the mode of 
cultivation, for example by a Bargadar. The Junior Land Reforms 
Officer was not competent to do so under the provisions of section 50 of the 
Act. It however, appears that by Notification No. 20478-L. Ref. dated 
Calcutta, the 21st August, 1975 the following order was passed: “In 
exercise of the power eonferred by clause (12) of seetion 2 of the West 
Bengal Land Reforms Act, 1955 (West Bengal Act X of 1956), the Gover- 
nor is pleased hereby to appoint all Junior Land Reforms Offiter in the 
State-of West Bengal to discharge, within their respective jurisdictions, 
the functions of a Revenue Officer under Section 50 of the said Act. 


(2) In exercise of the power conferred by section 50 of the said Act, 
the Governor Is further pleased hereby to especially empower the said 
Revenue Officers for the purposes of the said section.” 
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5. It would appear therefore that all the Junior Land Reforms E 
Officer of the State who are thereby to be deemed as Revenue Officer in 
view of section 2(12) have been especially empowered with the power of 
a Revenue Officer to discharge within their respective jurisdictions the - 
functions of the Revenue Officer under section 50 of the said Act. Aecord- 
ingly, as on and from that date it can be said that the Junior Land 
Reforms Officer having jurisdiction over the area is the competent person 
to take steps under section 50 of the Land Reforms Act. In the instant 
case when the order was passed on 2.12.72 informing the B. Camp Officer 
to take action under section 50 of the Act, there was no such authorisation 
to the Bhagchas officer to exercise the powers of the Revenue Officer under 
section 50, nor could the.Bhagchas officer be deemed to be the Revenue 
officer. 


6. Accordingly, in any event, the impugned order cannot be sus- 
tained. The Rule accordingly is made absolute. The impugned order 
as also the proceeding dated 2.12.72 in case No.41 of 1972-73 -before the 
Bhagchas Officer of the place is quashed. Let appropriate Writ issue 
accordingly. 

7. The application filed by the person claiming to be the Bargadar 
may be placed before the appropriate authority for its disposal in accord- 
ance with law. 

NCS. 


—— ee ane Oe 


[ CIVIL APPELLATE JURISDICTION } 
Before Mr. Justice Pradyot Kumar Banerjee and Mr. Justice 
Ganendra Narayan Roy 
Decision: October 11, 1977 
Dhane Alia Mia & Ors. or a i Appellants 
Versus 

Sobhan Ali & Ors. bs ...  Respondents* 

Letters of Administration — applications for grant by minor executors 
represented by certificated gurdian—Whether such application should be 
thrown out in limini in view of the Mohemmedan Law— Maintainability of such 
proceeding —Indian Succession Act— Sections 244 and 245 - Whether oper- 
rates as abar to the maintainability of such application — Interpretation. 

HELD: In a proceeding for Letters of Administration, it is not 
necessary for the court to consider whether the legatee under the Will really 
derived any valid title to the properties bequeathed by the Will in view of the 
bar to the making of such will under the Mohammedan Law without the con- 
sent of heirs. Accordingly, the trial court was quite justified in considering the 

* Appeal from Original Decree no. 990 of 1964, 
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e application for the grant of Letters of Administration on merits and not 
throwing the same simply on the view that the Will iP question was opposed 
to Mohammedan Law. 


The application for Letters of Administration made by the minor 
executors duly represented by their certificated guardian is maintainable and, 
there is no bar under sections 244 and 245 of the Indian Succession dct to 
make such an application. 

There are serious discrepancies in the depositions of various wit- 
nesses on behalf of the applicants. The testatrix was seriously ill and 
was not in proper sense to execute the will on the 4th Kartick as alleged 
on behalf of the applicants. Accordingly, the impugned Will had not been 
executed by the testatrix in accordance with law and the said willis void. 
The appeal succeeds. 


Cases referred to: 


(1) Amrit Bibi v. Mustafa Hussain (1923) ILR 46 All 28 
(2) Unnamman y. Kunhiraman, AIR 1964 Kerala 204 
(3) Bhupati Charan y. Chandi Charan, AIR 1935 Calcutta 154 


Amal Chandra Roy ses Ss ... for the Appellants 
Panchanan Pal ` T for the Respondents 


The judgment of the Court was as follows : — 


Roy, J.: This appeal arises out of the judgment and decree passed 
in O.C. Suit No. 7 of 1959 (Letters of Administration) of the Court of 
the learned District Judge, Jalpaiguri, wherein an application for grant of 
Letters of administration was made by the petitioners Sohan Ali and Abed 
Ali through their certificated guardian mother Naharbi Bewa. The said 
minor petitioners prayed for Letters of administration to the estate of the 
deceased Dhanbi Bewa on the basis of the last Will and testament made by 
her bequeathing all her properties to the said petitioners who were also 
appointed executors under the said Will. One Jabed Ali died leaving 
two wives, namely, Dhanbi Bewa and Naharbi Bewa. The said Jabed 
Ali had another wife named Dhado Bibi who had pre-deceased her hus- 
band leaving a son Abdul Jubbar who was alive. Dhanbi Bewa was 
childless and she died on the 9th Kartick, 1364 B.S. leaving behind the 
Will iu question in respect of which the aforesaid Letters of administration 
had been prayed for. By the aforesaid Will, the said Dhanbi Bewa had 
bequeathed all her properties to the sons of Naharbi Bewa. One Dhane 
Ali who was the uterine brother of the deceased Dhanbi Bewg and her 
other heirs contested the aforesaid application for Letters of administration 
by filing two separate sets of written objections. One of such set of written 
petition of objections was filed by Dhane Ali himself. It was contended 
by the said objectors including Dhane Ali that the alleged Will annexed 
to the Letters of administration was not the last Will and testament of the 

` deceased Dhanbi Bewa and that the said Dhanbi Bewa had never executed 
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any such Will and had not authorised any person to write her name on 
such Will nor did ghe put her thumb impression in any such writing. ft 
was also contended that the applicant was not entitled to get Letters of 
administration. The objectors further contended that the alleged Will 
was forged, collusive and concocted and Dhanbi Bewa was old and very 
ill and had no testamentary capacity at the time ofthe exceution of the 
alleged Will. 

2. The learned District Judge after hearing the materials on record 
and evidences adduced by the parties allowed the said application for grant 
of Letters of administration and directed that Letters of administration with 
the copy of the said Will annexed should be granted to Naharbi Bewa on 
behalf of the minor applicants until the said minor applicants had 
attained majority on furnishing an administration bond by the said 
Naharbi Bewa for such amount as would be determined by the Court after 
obtaining the Collector’s report as to valuation of the estate of the decea- 
sed and on payment of duty according to the valuation of the estate of the 
deceased. , 

3. The objectors being aggrieved by the judgment and decree passed 
in the said O. C. Suit No.7 of 1959 preferred the instant appeal to 
this Court. : 


4. Mr. A. C. Roy, the learned Advocate appearing for the appell- 
ants contended that on the face of the alleged Will no Letters of adminis- 
‘tration should have been granted by the Court inasmuch as such Will 
purporting to bequeath the entire estate of the deceased in favour of some 
co-sharers was opposed to Mohammedan law and as such the said Will 
was void ab initio Mr. Roy- eontended that when such Will cannot be 
lawfully made under the Mohammedan Law the Probate Court should not 
grant any Letters of administration on the basis of a void Will. It was no 
longer necessary for the Probate Court to decide the cases of the parties 
on merit because the alleged Will being void under the Mohammedan Law, 
the application for Letters of administration on the strength of a void Will 
should have been thrown in limine. In this connection, Mr. Roy referred 
to Mulla’s Mohammedan Law and submitted that without the consent of 
an heir, a Mohammedan is not entitled to bequeath his or her estate to 
another coe-sharer in its entirety and any Will purporting to bequeath 
the entirety of the estate of a Mohammedan in favour of an heir without 
the consent of the other heirs is void, being opposed to Mohammedan 
Law. Mr. Roy also referred to the decisions reported in (1) {.L R. 46 
Allahabad 28 and (2) A.LR. 1964 Kerala 204 wherein it has been held that 
a Will purporting to bequeath in favour of an heir the entire estate of the 
testator without the consent and approval of other heirs is contrary to the 
principles of Mohammedan Law and as such not operative. Mr. Roy next 
contended that in any event, the legatees and the executors under the 
alleged Will were admittedly minors and the said minors were applicants 
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$or the grant of Letters of administration. . Mr. Roy, referred to sections 

244 and 245 of the Indian Succession Act and contended that the minors 
could not be the applicants for grant of Letters of administration. Under 
the aforesaid provisions the certificated guardian of the minors could 
make an “application for grant of Letters of administration for the period 
for which the executors would not attain majority. In the instant case, 

however, the minors themselves were applicants and as such their appli- 
cation should have been thrown in limine for being not maintainable in 
law. Mr. Roy also challenged the judgment and decree granting Letters 
of administration to the certificated guardian of the minors on the ground 
that the alleged Will was not genuine and was fraudulently made at the 
instance of one Abhoy Charan Roy and the said Will was never executed 
by the deceased Dhanbi Bewa out of her free volition and the said Will 
was also not properly executed and/or attested. 

5. Mr. Pal, the learned Advocate appearing for the respondents, 
however contended that it was not for the Probate Court to decide the 
question of the title and Probate Court’s duty was precisely to consider 
whether the Will had been genuinely made by the testator out of bis or 
her free volition and the said Will had been properly executed and attested 
in accordance with Jaw and the testator had testamentary capacity to 
execute the will in question. Mr. Pal submitted that whether under tbe 
Mohammedan law, the disposition of the entire estate in favour of an heir 
was valid or not and whether by such Will the legatee did not derive any 
title, was not the question to be decided in a proceeding for the grant of 
Letters of administration. Mr. Pal submitted that the decisions referred 
to by Mr. Roy had not considered the aforesaid question aud in all those 
decisions it will appear that the title was challenged because of invalid 
Will in a suit and not in any Probate proceeding or in a proceeding under 
Letters of administration. In this connection, Mr. Pal refers to the deci- 
sion made in (3) AIR 1935 Calcutta, page 154 and submits that this Court 
did not entertain the contention in a probate proceeding that under the 
Will the title had not passed because such will was opposed to law. Rely- 
ing on this decision Mr. Pal submitted that a Will may not be permissible 
under the Mohammedan Law and valid title may not pass because of some 
infirmity in the will under the Mohammedan law but such contention is 
foreign to the scope of Probate proceeding ora proceeding for grant of 
Letters of administration and the party may agitate such question separ- 
ately in a suit if he so desires. In our view, Mr. Pal is right in® his sub- 
mission and in the instant proceeding viz, the proceeding for grant of 
Letters of administration we should not confine eur attention as to whether 
the legatee under the Will in question really derive any valid title to the 
properties bequeathed by the said Will in view of bar of making such will 
under the Mohammaden law without consent of heirs. Accordingly, we 
hold that the trial court was quite Justified in considering the application 
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for grant of Letters of administration on merit and not throwing the sam® 
simply on the view that the Will in question was opposed to Mohammedan 

law. Mr. Pal further submitted that the Letters of administration was granted 
to the guardian of the minors and not to the minors themselves. Such grant 
was made to the guardian because the minors happen to be the ‘executors’ 

“under the Will. It is only because the guardian represents the minor 
executors, the grant of Letters of administration was made in her favour 
for a limited period and it is quite obvious that such grant of Letters of 
administration to a guardian was not made on an independent considera- 
tion of the claim of the guardian but because of her being the guardian of 
the minors. Mr. Pal submits that there is no bar under sections 244 and 
245 of the Indian Succession Act that the minor executors duly represented 
by a guardian should not make any application. It has only been provided 
that in such circumstances, Letters of administration should be granted 

to the guardian of the minor executor and such grant of Letters of adminis- 
tartion to the certificated guardian of minor executors will remain valid 
for the period during which the minor executors would not attain majority. 
Mr. Pal further submitted that under the provisions of Order 32 Rule 5 
of the Code of Civil Procedure, the minor can make an application when 
duly represented by his or her guardian and in the instant case also, the 
minors made an application for grant of Letters of administration through 
their certificated guardian. Mr. Pal further submitted that in any event 
there is no difference in substance between an application for grant of 
Letters of administration by a certificated guardian representing the minor 
executor and an application by the minor executor through the certificated 
guardian and difference, if any, between two such applications is of merc 
technicality. We are inclined to accept the contention of Mr. Pal and we 
hold that the application made by the minor executors duly represented 
by their certificated guardiun is maintainable and there is no bar under 
sections 244 and 245 of the Indian Succession Act to make such 
application. 

6. Mr. Roy lastly contended that the Will was a forged and fabri- 
cated one and the same had never been executed by the testatrix on her 
free volition andin any event the said Will had not been executed and 
attested in accordance with law. Mr. Roy referred to the statements made 
by various witnesses examined both on behalf of the applicants and the 
objectors and submitted that it is quite apparent from the depositions 
made by different witnesses that the testatrix had no testamentary capacity 
at the relevant time and she was very ill and unconscious and that she had 
not executed the Will. Mr. Roy also pointed out that there were serious 
discrepancies in the depositions of various witnesses examined on behalf 
of the applicants and if properly scrutinised, the said depositions will 
clearly establish that the testatrix had not executed the Will and the story 

of execution of the Will is made by the applicants is not worthy of any 
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e 
credence. We have carefully considered thz submissiogs of Mr. Roy and 


the colinter-submissions of Mr. Pal and have also scrutinised the evidences 
given in the proceeding and we are of the-view that Mr. Roy’s contention 
should he upheld. There are serious discrepancies in the depositions 
made by various witnesses examiaed on behalf of the applicants. P.W.I « 
Abhoy Charan Roy against whom strong allegation was made in the written 
objection happens to be an Am-mukhtar of Naharbi B:wa and the testa- 
trix. Thesaid P.W.1 stated that as per instruction of the testatrix, he 
called Hangsidhar Sarma, a deed writer, and when the Will was written 
by the said Hangsadhar according to the instructions of the testatrix, the 
testatrix singned the said Will after the said Will had been read over to 
him. The said Abhoy Charan does not speak about any draft Will prepa- 
red by the said Hangsadhar Sarma on the basis of which the final Will was 
made, but P.W. 2 Hangsadhar, P.W. 3 Daliruddin and P.W. 4 Naharbt 
Bewa speak about draft Will and P.W. 3 Daliruddin even states that the 
draft Will had been taken away by Abhoy. The said draft Will was not 
produced at the hearing. Further it is admitted by Hangsadhar that he 
was never a deed writer and he did not write any document or Will 
excepting the impugned Will at any point of time and even before 
writing the impunged Will he did not see any Will or specimen form 
of any Will. It further transpires from evidences on record that 
there are other Deed writers in the locality and it is not understood 
why Hangsadhar Sharma who is admittedly a priest and has no 
other occupation was called for by Abhoy Charan as a deed writer. We 
are inclined to believe that it is at the machination of Abhoy Charan along 
with other persons that the will was fabricated with the help of Hangsa- 
dhat. Further while the other witnesses for the applicants state that 
the testatrix called one Daliruddin and when the said Daliruddin came, she 
asked him to bring some witnesses from the loeality, but P.W. 3 Daliruddin 
speaks that the testatrix had been personally to his house to call the said 
witness and told him that she would make a Will and as such the witness 
should go and call witnesses. This evidence of P.W. 3 Daliruddin is in 
complete contradiction with other evidences on this aspect given by the 
witnesses examined on behalf of the applicants. It further transpires 
from the evidences given on behalf of the objectors that the testatrix had - 
been suffering from dropsy and dysentery for the last two years and 
become unconscious for the last 10 or 12 days before her death. This 
statement of D.W. | about the nature of illness of the testatrix®is amply 
corroborated by the depositions made by D.W. 2 Janulla Mohammed 
and D.W. 3 Chhaber Ali Mollah. It is very pertinent to point out in this 
connection that the alleged Will stated to have been executed on 4th of 
Kartick, 1364 B.S. and the testatrix died shortly thereafter viz. on 9th 
Kartick, 1364 B.S. We are inclined to believe the evidences made by the 
witnesses examined on behalf of the objectors and we hold that the testatrix 
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was seriously ill and was notin proper senses to execute ne Will on Ath 
Kartick as aellged on® behalf of the applicants. Accordingly, we hold 
that the impugned Will had not been executed by the testatrix in accor- 
dance with law and the said Will-is void. 


7. In the facts and circumstances stated hereinbz pice, this ` appeal 
Succ:eds and the judgment and decree passed i in O.C. Suit No. 7 of 1959 
(Letters of Administration} by the learned District Judge, Jalpaiguri, are 
set aside and the Letters òf Administration granted in the said O.C. Suit 
is cancelled. In the facts’ of the case, we allow this appzal with costs. 
Hearing fee assessed at 10 Gms. 

Banerjee, J. : I agree 

N. C. S. 
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L CIVIL APPELLATE JURISDICTION J 
Before Mr, Justice- Pradyot Kumar Banerjee and Mr. Justice: 
‘Ganendra Narayan Ray 
Decision : «September 28, 1977 
M/s. Bhuban Mohan Shaw Estate (P) Ltd. ik Appellant: 
Versus r 

Sm. Asha Gupta & Ors. pi Respondents* 

West Bengal Premises Tenancy Act a2 of 1956), Sec. 13 (1)(e}— 
Ssit for ejectmeat -Premises let out for residential purpose — Premises being 
used for non-residential purpose —Sec. 17(1!—Default in depositing rent for 
a particular month within prescribed time —Effect thereof. 

Civil Procedure Code (Act 5 of 1908, Sec. iS51—Application for 
exercising inherent power of court for condonation of delay in- depositing 
rent of a particular month beyond time as specified in Sec. 17(1) of West 
Bengal Premises Tenancy Act 1956—Whether inherent power can 
be exercised in matters coming under section 17(1) of 1956 Act or 
_ if exercisable, under what circumstances. 

The „appeal arises out of an ejectment suit. It is alleged that the 
defendant was a defaulter in payment of rent. It is further alleged that 
the premises in question- was originally let out for residential purposes 
and that the defendant had Subsequently ‘used the premises for business 
‘purposes, without the consent of the landlord plaintiff. During the 
' peńdency of the suit, the defendant died and his heir and legal repre- 
sentative has ‘been substituted tn his place and stead in the suit. The 
trial court dismissed the suit. On appeal to the High Court :— 


Banerjee, J.: Jt has been contended on behalf of the appellant 
that the application under section ISI of the Code of Civil Procedure 


* Appeal from Or iginal Decree no. 71 of 1974. 


42 M/s. Bhuban Mohan Shaw v. Sm, Asha Gupta [1978 (1) CLJ 


is not maintainable for condonation of the delay in dgpositing rent for the 
month of July 1971 and that the dominent purpose of the tenancy was for 
residence but it was used by the defendant for business purposes. it appears 
that during the pendency of the suit the defendant-respondent defaulted in 
depositing the rent for the month of July- 1971. The rent for July 1974 
was deposited on 23.8.71, that is, beyond the prescribed time. The defendant 
filed an application under section 151 of the Code for condonation of the de- 
lay in making the deposit of rent for the said month giving certain explanations. 
It appears that the application under section 151 was made after the argume- 
nts had been closed in the suit and having made the application after the 
arguments had been concluded, the court below: is not competent to condone 
the delay in making the deposit under section 17(1) of the W. B. Premi- 
ses Tenancy Act. In the facts and circumstances of the case, the application 
under section 151 of the Code should not have been allowed. In not making 
the deposit in time for the month of July 1971, the penal consequences of 
section 17(3) of the Act must be fastened on the defendant and the 
defence against the delivery of possession must be struck out and the 
plaintiff would be entitled to a decree on that score alone. 


A professional man may carry on his profession from the residential 
house itself and if he is a doctor he must have a chamber. A residential 
house is a dwelling house in contradiction to a kouse for a commercial or 
business purpose but where it appears that the professional man, a doctor, 
in fact, resides ina part of the premises and has a chamber in some of the 
rooms, it cannot be said that the said professional man used the premises for 
purposes other than residential. In the instant case, the defendant, a 
doctor, used a part of the residential premises as his chamber which does not 
at all convert the residential purpose into a non-residential purpose. But 
when it is found that a part of the premises is being used for business 
purpose it is to be held that the premises ts being used for business purpose. 
So far as the instant case is concerned, it ts the admitted case of the parties 
that the premises in question was let out for residential purpose. dt is also 
admitted that some portion of the premises has been used by the defendant for 
the business purpose, namely, the business of furniture and that can not 
come under the cover of residence. The landlord let out the premises to the 
doctor who had his professional chamber all through in the said premises. 
when the doctor shifted to his own house the chamber was still there but 
When the doctor transformed the chamber into a business office he was 
clearly using the same for non-residential purpose and therefore he is liable to 
be evicted under section 13(1)(h) of the West Bengal Premises Tenancy Act 
1956. 


Cases referred to : 


(1) Sitala Debi y. Man Bahadur, (1972) 76 CWN 435 
(2) Haripada Kanungo v. N. N. Shah, (1974) 80 CWN 481 
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Sukumar Mukherjee Sak ies ... for the Appellant e 
Arun Kumar Matilal and Chandra Sekhar Das ... for the Respondents 


The judgment of the Court was as follows :— 


Banerjee, J. : This appeal at the instance of the plaintiff-appellant again- , 
st the defendant arises out of a suit for eviction from the disputed premises. 
The defendant, Dr. J. C. Gupta was a monthly tenant under the plaintiff in 
respect of the Ist floor flat at 100A, S. N. Banerjee Road, Calcutta, at a 
rental of Rs. 7431 per month payable according to English Calander 
month. It is alleged that the defendant was a defaulter in payment of rent 
since October, 1969 as such he is not entitled to the benefit of protection 
against eviction under the provisions of the West Bengal Premises Tenancy 
Act. It is further stated that the premises was let out to the defendant for 
the residential purposes and the defendant Dr. J. C. Gupta lived there with 
his family for several years. Thereafter the said defendant removed his 
family from the said premises to his newly constructed house at 3 Lower 
Range, Calcutta, where he is permanently living with his family. The 
defendant Dr. J. C. Gupta, it is alleged, however used the said premises 
for business purposes by starting a wooden furniture business under the 
name and style of “Kamala Furnishing Company” in the benami of his 
son Sri G. B. Gupta as partner. But, in fact, it is alleged, the defendant 
is the sole proprietor of the said business. So the said premises although 
let out for residential purposes have been now used by the defendant for 
business purpose without the consent in writing of the plaintiff. The 
plaintiff gave a notice determining the tenancy and filed the suit. During 
the pendency of the suit Dr. J. C. Gupta died and in his place the heir 
and legal representative of Dr. J. C. Gupta was substituted. 


2. Written statement was filed on behalf of the defendant stating, 
inter alia, that the house was taken for Chamber-cum-residential purposes. 
It is alleged that the premises was being still used for the residential purpo- 
ses and the plea to the contrary is wrong. It is further stated that the 
defendant shifted a portion of his family from the rented house to premi- 
ses No. 1723 Lower Circular Road, Calcutta. The defendant further 
shifted a portion of his family from the aforesaid premises No. 172/3, 
Lower Circular Road, Calcutta, in or about the year 1960 and since then 
a portion of his family is residing there. The premises in suit was still 
being used by the defendant for the purpose of his residence as well as for 
his Chamber in connection with his vocation as a medica! practitioner. 


As the defendant’s son Sri Joy Bejoy Gupta after finishing his educa- 
tion career entered into the business and the defendant became invalid 
being suffering from various ailments and having become invalid, the 
premises in suit is used by the defendant’s son for residence-cum-office for 
the purpose of furniture business having the workshop in Park Circus. 
The plea about the default was however denied. The Court below held 
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that the suit premises was not used for the purpose qther than for which it 
was fet out and there was no default and in regard to the default, it was 
held that the defendant was in default in payment of one month’s rent, 
_ thatis, July 197! deposited out of time on 23rd August, . 1971, that is, 

‘beyond time and the suit was dismissed. pee aggrieved the plaintiff 
preferred the present appeal. - . 


_ 3. Mr. Sukumar Mukherjee on behalf of the appellant . contended 
that the application under section 15! is not maintainable for condonation 
of delay of deposit of rent for the month of July 1972 and secondly the 
dominant purpose of the tenancy was for: the residential but it was used: 
by the defendant for bussiness purpose. 


4. Mr. A.K. Matilal on behalf of the’ defendant contended that 
the application under section 151 for condonation of delay in depositing 
the amount is maintainable and the dominant purpose of the tenancy was 
residential’ but the defendant being a Doctor and as ‘such used the same 
as ans Chamber for the purpose of his profession. 


5, The Court below having held against the iien the appellant 
preferred the present appeal. It appears that during the pendency of the 
suit the respondent defaulted in depositing the rent for the month of July 
1971. The rent for July 1971 was deposited on 23rd August, 1971, that 
is, beyond time. The defendant-respondent filed an application under 
section 151 of the Code of Civil Procedure for the condonation of delay 
in making the deposit for the month of July 1971 on the ground that: in 
the middle of the month of August 1971 the original defendant was 
seriously ill between 12th August 1971 and 19th August, 1971 and the 
petitioner’s son was so busy for giving medical help to him that he could 
not leave the bed of the said defendant. It appears, however that the 
said application under section 151 was made after the argument was 
concluded in the suit and having made the application after the argument 
has been advanced and concluded the Court below cannot condone the 
delay in making the deposit under section 17(1) of the West Bengal 
Premises Tenancy Act. We are further convinced that the application 
for condonation of delay only shows that there are latches on ‘the part of 
the defendant and as no sufficient ground has been made out for making 
the application long after the delay occured and in fact the application 
was' filed at the time of the argument. In our ‘opinion, therefore, in the 
facts and circumstances of the case, the application under section 151 
should not. have been allowed. As the defendant violated the ‘provision 
of section 17(1) of the Act the plaintiff is ented on this score alone, to 

a à decree for eviction. 
© 6. Mr. Matilal relied upon the cases reported in (1) 76 CWN 435 


(Sitala Debi y. Man Bahadur) and 80 CWN’ 481 in support of his cont- 
ention. In the case reported in (1) 76 CWN ‘435 it bas been held by the 
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Division Bench of fhis Court that under section 151 of the Civil Proce- 
dure Code, the court has always the inherent power in appropriate 
circumstances in proceedings under section 17 of the West Bengal Pr. mises 
Tenancy Act. It will be for the defaulting party on the facts.of his case 
to establish that there has been no negligerce or inaction on his part in 
complying with the requirements of the provisions of the statute. There 
cannot be any dispute about the proposition of law. On the facts of this 
case it appears to us that the default was made as far back as in 1971 and 
the application for condonation of delay was made at the time of the 
argument and the argument was concluded. In our opinion, therefore, 
in not making the deposit in time for the month of July 1971 the penal 
consequences of section 17(3) of the Act must be fastened on the defen- 
dant and the defence against the delivery of possession must be struck out 
and the plaintiff is entitled toa decree on that score alone. In so far as 
the other question is concerned, we, however, agree with Mr. Matilal that 
the defendant was using the premises exclusively for the residential purpose. 
it is wrong to say that the defendant who was a doctor used it for business 
purposes A professional man may carry on his profession from the 
residential house itself and if he is a doctor he must have a chamber. A 
residential house is a dwelling house in contradiction for a commercial 
or business purpose but it is found that the professional man, a doctor, 
in fact resides inside the part of the premises and has a chamber in some 
of the rooms, it cannot be said that the said professional man used the 
premises for purposes other than residential. In our opinion, therefore, 
the defendant doctor used a part of the residential premises as his cham- 
ber which does not at all convert the residential purpose into a non-resi- 
dential purpose. We are, therefore, unable to agree that the lease-hold 
was being used for residential and non-residential purpose. But the dispute 
arose after the defendant doctor moved out of the residential accommo- 
dation and shifted to his own house and his son began to carry on his 
business in furniture and used the premises for business purpose. It is an 
_ admitted fact that the defendant’s son has started a wooden furniture busi- 
ness under the name and style of “Kamala Furnishing Company” in 1969. 
The landford stated that the furniture is being manufactured in the business 
premises. The defendant contended that this is only an office. In our 
opinion when it is admitted that the part of the premises is being used for 
business purpose we have to hold that the premises is being used for 
business purpose. It is the admitted case of the parties that the premises was 
let out for residential purposes. It is also admitted that some portion of 
the premises was used by the defendant for the business purposes, namely, 
the business of furniture, that is clearly outside the scope of the residence. 
The landlord let out the premises to the doctor who had is chamber all 
through in the said premises. When he shifted to his own house the 
chamber was still there but when the doctor transformed the said chamber 
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into a business office he was clearly using the same for non-residential 
purpose and therefore he is liable to be evicted under section 13(1)(h) of 
the West Bengal Premises Tenancy Act. 

Ti In the circumstances, therefore, the appeal must succeed’ and the 
order of the learned Judge is set aside. The plaintiff will get a decree for 
eviction. As the defendant carries on business on the said premises, he 
is given six months’ time to vacate the premises on condition that the 
petitioner must go on depositing the amount at the rate of rent last paid. 
Ia default of payment of any instalment the decree will be immediately 
executable. 

There will be no Order as to casts. 

Roy, J.: I agree: 


P.R. 
Í ORDINARY ORIGINAL CIVIL JURISDICTION Í 
Before Mr. Justice Sabyasachi Mukharji 
Decision: January 27, 1976 
Shiva Prasad Agarwal p ee ag Petitioner 
Versus 
Semiconductors & Ltd. ; ...  Respondents* 


Civil Procedure Code (Act 5 of 1908, See, “10— Stay of suit~-One 
ingredient —Matters in issue directly and substantially must be same in both 
suits — Belated application— Effect thereof. 

An application for stay of proceedings in a suit instituted in High 
Court was filed in August 1975. The said suit was instituted by the 
respondent to this application for stay, against the petitioner claim- 
ings a sum of money and in the alternative an enquiry into the damages 
suffered by the plaintiff and a decree for the sum found due. On 16.6.75 
another suit had been instituted by the petitioner against three firms of 
which the respondent was the proprietor. 

The question is whether the petitioner is entitled to ask for stay of 
subsequently instituted suit. It is the common case that there was a 
contract between the parties. 

The question involved in the previously instituted suit was whether 
there was proper performance of contract by defendant-respondent and if 
not to what damages the plaintiff-petitioner would be entitledeto. The 
question involved in the subsequent suit was whether there was wrongful 
repudiation of ¢ontract by the defendant-petitioner and if so, whether the 
plaintiff-respondent was entitled to any damages. 

HELD: The two questions referred to above are separate questions 
and the disposal of one issue would not desolve the need for adjudication 


* Matter no. 404 of 1975. 
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of the other. T. hat being so, the matters in issue-directly and substantially 
in both the suits are not the same and consequently, the application Sor stay 
can not be allowed, 


it was.also contended that the application for stay wasa belated one 
and as such the prayer for stay should be refused because no’ explanation 
was given for the delay. Piima facie, there isa good deal of substance in 
the contention that the said application is belated but in view of the decision 
already taken on the other contention of the respondent, it is not necessary 
fo decide that point. 


Cases referred to: 


(1) Bipin Behari Mazumdar y. Jogendra Chandra Ghosh, 24 CLJ 514: 
AIR 1917 Cal 248 

(2) Shaw Wallaco & Co. Ltd. v. Bholanath, AIR 1975 Cal 411 

(3) Brijlal & Co. v. Modhya Pradesh Electricity Board, AYR 1975 


Cal 69 
Suresh Prosad Mazumdar is .. for the Petitioner 
Dipankar Ghosh  - P .. Jor the Respondents 


The judgment of the Court was as follows :— 


This is an application for stay of a suit instituted in this Court on or 
about the llth August, 1975. This suit, being Suit, No. 404 of 1975, was 
instituted by the respondent to this application against the petitioner 
claiming a sum of Rs. 9,03,310/- and in the alternative an enquiry into 
the damages suffered by thé plaintiff and decree for the sum found due. 
On or about the 16th June, 1975, another suit, being Suit No. 527 of 1975, 
had been instituted by the petitioner against three firms of which the 
respondent was the proprietor. The question is, whether, in these 
circumstances the petitioner is entitled to ask for stay of subsequently 
instituted suit in the Calcutta High Court. It appears that it is a common 
case that there was an agreement between the parties in respect whereof 
the terms were recorded by the offer made on the 16th February, 1974 
and acceptance thereof by the [9th February, 1974. It is the case of the 
petitioner that there were certain additional terms upon which the parties 
entered into the bargain. Itis also a ccmmon case that under the said 
agreement the goods were to be supplied in two different lots. The first 
lot was alleged to have been delivered by the respondent to the petitioner 
in Degember, 1974 and February, 1975. The petitioner states that the 
said delivery was uot in accordance with the terms of the bargain between 
the parties and the petitioner had claimed damages as well as refund of 
the purchase price paid and on that basis on the J6th June, 1975, had 
instituted the suit in the High Court at Bombay. It has been stated that 
subsequently on the 26th June, 1975, the petitioner had cancelled the 
contract. That is the allegation of the petitioner in paragraph 20 of the 
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petition, The second suit which has been instituted in the High Court of 
Calcutta was instituted by the respondent on the allegation of wrongful 
repudiation on the part of the petitioner and as such the respondent has 
claimed decree for Rs. 9,000/- and enquiry into damages as mentioned 
hereinbefore. The claim of the petitioner tn Bombay suit was for 
Rs. 1,69,988/- as well as for Rs. 6 lacs. Therefore, the main question 
involved in the Bombay suit is whether there was proper performance 
of ihe contract by the respondent by the purported delivery for the first 
instalment due under the contract. If not, to what damages or refund 
the petitioner is entitled for such failure on the part of the respondent to 
perform its obligation for the delivery of the first lot under the contract. 
The main question involved in the subsequent Calcutta jut would be 
whether there has been a wrongful repudiation of the contract by the 
petitioner and if so, is the plaintiff entitled to any damages or any sum of 
money on that account. These two questions, in my opinion, are separate 
questions and the disposal of one issue or adjudication of one issue would 
not resolve the need for adjudication of the other. In the premises, I am 
of the opinon, that the matters in issue directly and subsequently in both 
the suits are not the same. The principles upon which the court should 
exercise its jucisdicton under Section 10 of the Code of Civil Procedure are 
well settled. In this connection reliance may be placed on the observations 
in the case of (D>) Bepin Behary v. Jogendra Chandra, AIR 1917 Cal. 
248 and also the observations of the Bench decision of this Court in the 
case of (2) Shaw Wallace & Co. Ltd. v. Bholanath, AIR 1975 Cal. 411. 
For the aforesaid reasons I am unable to accep. the contention urged in 
‘support of this application that ‘the matters in issue in both these 
suits, being the sam, the subsequently es Calcutta suit should be 
stayed. 

2. It was, next, con’ended on bshal of the respondent that the 
claim made in the Calcutta suit was in excess of the claim of the petitioner 
in the Bombay suit. 

3. Therefore, it was urged that disposal of the Bomoay suit would 
not give the plaintiff in Calcutta suit full relief. It was contended that 
according to the view of the Calcutta High Court counter claim for exc- 
ess amount was not admissible and in aid of this proposition rellance was 
placed on the observations of this court in the case of (3) Brijlal and Co. 
vy. MPE Board, AIR 1975 Cal. 69. Having regard tothe view I have 
taken on the first aspect of the matter, I do not propose to express any 
opinion on the second contention urged in this application on béhalf of 
the respondent. 

4. It was lastly, contended that the application was belated. In 
this case the writ of summons was served upon the petitioner in August, 
1975. On or about 10th November, 19/5, the petitioner mide an appli- 
cation for particulars and time to file written statement expired by that 
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time. Thereafter, on the 5th January, 1976, the petitioner has made this 
application for stay of the suit. It was contended that this applicatio# 
should be refused, because no explanation was given forthe delay, On 
behalf of the petitioner it was contended that’ the ground taken 
in the opposition was that the application was premature. It was 
not contended that the application was belated. If that point Had been 
taken, it was urged on behalf of the petitioner, then the petitioner might 
have tried to explain the delay. Prima facie, it appears to me that there 
is good deal of substance in the contention that this application is belated, 
but as mentioned hereinbefore in the view I have taken on the first cont- 
ention. I need not rest my decision on this aspect of the matter. 

5. Inthe premises, this application fails and is, accordingly, dis- 
missed. 

6. Cost of this application will be cost in the cause. Application is 
dismissed. 


P. R. 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee 
Decision: May 12, 1977 
Dinanath Mondal eu. i a a Petitioner 
Vee sus i 
State of West Bengal & Ors. i ar Respondents* 


West Bengal Panchayat Act 1956 (1 of 1957), Secs. 15 & 20-—Juris- 
diction of Director of Panchayat to initiate proceeding for removal of 
member and office-bearer of Panchayat—Insertion of clause (aaa) in 
Sec. 15(1) by West Bengal Panchayat and Zilla Parishads Amendment Act 
1955 —Disqualification of Government servants from becoming member and 
office bearers of Panchayat —Whether clause (aaa) has retrospective effect — 
Whether instant proceeding as initiated by Director is with jurisdiction — 
Interpretation. 

The petitioner was a Lower Division clerk attached to the office 
of the Chief Personal Officer, South Eastern Railway, Garden Reagh. 
In 1964 he was elected as a member of Mahestala Anchal Panchayat and 
thereafter he was elected as Pradhan. When he was elected, govern- 

ant servants were not disqualified from becoming members of Gram 
or Ancflal Panchayats, Adhyakshas, Upidhakshas, Pradhan and Upa- 
pradhan. The West Bengal Panchayat and Zilla Parishads Anmiendment 
Act 1965, cams into force on 11.12.65. The said Act amended certain 
provisions of the W.B. Panchayat Act 1956 aad the W.B. Zilla 
Parishads Act 1963. Section 2(2) of the Amendment Act of 1965 


*Civil Rule no, 13364 (w) of 1975. 
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jnserted clause (aa) and (aaa) after clause (a) in section 15(1). Clause 
(aaa) has introduced a bar to the Government servané from acquiring 
membership or holding any office of any Panchayat. On 10.665, the 
Director of Panchayats, West Bengal, served a notice upon the petitioner 
to show cause why he should not be removed from the office of Pradhan 
as well as membership of Maheshtala Anchal Panchayat for 
contravention of Section 15(1) (aaa) of the W. B. Panchayat Act. The 
Petitioner in a writ petition challanged the proceeding initiated by the 
Director and obtained the instant Rule. l 
HELD: The West Bengal Panchayat and Zilla Parishads ( Amend- 
ment) Act 1963 does not either expressly or by necessary implication make 
section 15(1) (aaa) of the West Bengal Panchayat Act applicable to 
members of Panchayat who were elected before the insertion of the said 
clause (aaa) in the statute. That being the position, the impugned procee- 
ding under section 20(1) of the W. B. Panchayat Act initiated by the 
Director of Panchayat, West Bengal, is without jurisdiction and should be 
quashed. 
Cases referred to ; 

(1) R.v. Vine, 1875) LR 10 QB 195 

(2) Re: Pulborough School Board Election, (1894) 1 QB 725 

(3) State of Bombay v. Vishnu Ramchandra, AIR 1961 SC 307 
Bhagabati Prosad Banerjee and Ashim Kumar Ghose ... for the Petitioner 
Harinarayan Das aos ae re for the Respondents 


The judgment of the Court was as a fellows — 


The petitioner was a Lower Division Clerk in the Pass Sec- 
tion of the office of the Chief Personnel Officer, South Eastern 
Railway, Garden Reach. In the year 1964 he was elected as a 
member of Maheshtala Anchal Panchayat and thereafter, he 
was elected as the Pradhan of the said Anchal. He is still the holder of 
the said office. When he was elected, government servants were not dis- 
qualified from becoming either members of Gram or Anchal Panchayats | 
or Adhyaksha and -Upadhyaksha, Pradhan and Upapradhan. The West 
Bengal Panchayat and Zilla Parishads (Amendment) Act, 1965 came into 
force on December 11,1965. The said Act amended the West Bengal 
Panchayat Act, 1956 and the West Bengal Zilla Parishads Act, 1963 in the 
manner appearing in the said Act. The Section 2(2) was in the following 
terms :— 

“Tn sub-section (1) of Section 15 after Clause (a) the following 
clauses shall be inserted, namely :— 

(aa) he is not a citizen of India ; or 

(aaa) heis inthe service of the Central or State Gaveient or 
of the Zilla Parishad of the district or ofan Anchalik Parishad, an 
Anchal Panchayat or a Gram Panchayat within the district, or ä 
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2. On 10th Jyne, 1965 the Director of Panchayat, West Bengal by” 
his Memo No. 2997/DP/2E-62/75 notified the petitioner that it appeared 
that he was a Lower Division Clerk attached to the Pass Section of the 
Chief Personnel Officer, South Eastera Railway, Garden Reach and it was, 
illegal and in contravention of Section 15(1) (aaa) of the West Bengal 
Panchayat Act for a member of a Anchal Panchayat to hold such a service. 
The petitioner was directed to show-cause by 25th June, 1975 why he 
should not be removed from his office of Pradhan as well as membership 
of Maheshtala Anchal Panchayat for contravention of Section 15(1) 
(aaa) of the West Bengal Panchayat Act. The petitioner has obtained 
the present Rule against the aforesaid proceeding for his removal from 
the office of Pradhan and membership of Maheshtala Anchal Panchayat. 


3. The impugned proceeding before the Director of Panchayat 
against the petitioner appears to have been started under Section 20(1) of 
the West Bengal Panchayats Act, 1957. The said sub-section (1) of Sec- 
tion 20, inter alia, provides that the prescribed authority may, after giving 
an opportunity toa member of a Gram Panchayat to show-cause against 
the action proposed to be taken against him remove him from office on tha 
grounds specified in Clauses (a) to (g). Section 28 of the West Bengal 
Panchayat Act, 1957 prescribes that the provisions of Sections 17 to 24 
would, mutatis mutandis, apply in cases of Ancha! Panchayat, its Pradhan, 
Upa-Pradhan and its members. [t may be pointed out that the provisions 
for removal of Adhyaksha and Upadhyaksha are contained in Section 18 
which also apply, mutatis mutandis, to Pradhans and Upa-Pradhans. Holders 
of these offises may at any time be removed by aresolution of the Pan- 
chayat carried by votes not less than 2/3rd of the total number of mem- 
bers holding office for the time being at a meeting specially convened for 
the purpose provided when a resolution for removal is carried by less than 
2/3rd majority of the members holding office for the time being in force, 
the prescribed authority may if it thinks fit by order remove the Adhyaksha, 
and Upadhyaksha, Pradhan and Upapradhan asthe case may be. The 
Section 20. provides for removal of members of Gram and Anchal Pancha- 
yats. Therefore, the Director of Panchayat was not entitled to call upon 
the petitioner to show-cause why he should be removed from the office of 
Pradhan of the Anchal. But in case the petitioner is removed from the 
membership of the Anchal, ipso facto he would automatically forfeit his 
right to be the Pradhan. Therefore, we have to consider whether the 
Director of Panchayat had acted within its authority by calling upon the 
petitioner to show cause why action under Section 20 shall not be taken 
for removing him from membership of the aforesaid Auchal Panchayat. 


4. The prescribed authority under section 20 may remove a member 
of either Gram or Anchal Panchayat on the grounds specified in Clauses 
(a) to (g) of sub-section (1) of the said Section, In the present ease, 
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® 
Clauses (a) to (e) are not relevant and need not be cansidered. When a 
person’ was disqualified at the time of his election or appointment, Clause 
(f) of Section 20(1) would be attracted. In other words, when a person 
at the time of his election or appointment was suffering from any one of the 
disqualifications specified in Section 15(1), he shall not be qualified for -° 
being elected, i.e., he would be ineligible from becoming a member of an 
Anchal under Clause (f) ; the meterial point of time is the date of election 
of the member concerned. Election of a person who was disqualified at 
the time of election may be challenged by presenting an election petition 
before the appropriate authority. Secondly, the prescribed authority 
under section 20 after giving opportunity may remove a member who was 
not qualified for being elected or appointed, i.e. he was disqualified under 
Section 15(1). A disqualification or disability subsequent to election or 
appointment of a member in certain cases would be a ground of removal un- 
der Clause (g) of Section 20(1). It may be noted that Clause (g) has limited, 
removal on grounds of post election disqualification to Clauses (b), (c), (d) 
(e) and (f) of Section 15(1). Clause (aaa) has not been mentioned in Section 
20(1)(g). Therefore, Section 20(1)(g) cannot be invoked against the 
petitioner. 

5, The West Bengal Panchayat and Zilla Parishads (Amendment) 
Act, 1965 did not provide that after the commencement of the said Act 
the Government servants who had been already elected as Adhyaksha, 
Upadhyaksha or as members of Gram or Anchal Panchayats would 
vacate their offices or that they will be liable to be removed under Section 
20(1) of the West Bengal Panchayat Act. Persons like the petitioner at 
the time of their election were not disqualified from being elected or 
appointed on the ground that they were in the service of the Central or 
State Government. The Clause (aaa) was inserted in Section 15(1) after 
the petitioner’s election to the membership of the Anchal Panchayat and 
to the office of Anchal Pradhan. Only in case the Section 2(2) of the 
West Bengal Panchayat and Zilla Parishads (Amendment) Act had 
retrospectively inserted Clause (aaa) in Section 15(1), then it could be 
held that at the time of petitioner’s election he must be deemed to have 
been disqualified. In the other words, the question is whether or not the 
new disability under Section 15(1)(aaa) was given retrospective effect by 
the aforesaid Amendment Act of 1965. The Section 15(1) is not pro- 
cedural because it takes away or impairs right of Government servants to 
be elected or appointed to offices mentioned in Section 15(1) read with 
Section 20(1). Therefore, we have to decide whether Section 2(2) of the 
West Bengal Panchayat and Zilla Parishads (Amendment) Act had retros- 
pectively inserted the said Clause (aaa) in Section 15(1). 

6. Itis also well-settled that a law may be held retrospective not 
only because of the wording used in the statute but also because the subj- 
ect-matter of legislation may indicate an intention on the part of the 
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degislature to give vetrospective effect. Thus, explanatory and declaratory 
acts have been held to be retrospective. A statute passed for the purpose 
of protecting the public against some evil or abuse, may be also allowed 
to operate retrospectively, although by such operation it will deprive some’ 
person or persons of a vested right (vide Craies on Statute Law, 6th 
Edition, page 395). Inthe present case, the language used in the said 
Amendment Act of 1965 does not show that the disability or disqualification 
under Section 15(1) (aaa) shall have retrospective effect, ie. would disqua- 
lify government servants who were elected before the enactment of the 
said Amendment Act. But before the Court construes a particular statute 
to be impliedly retrospective, it must be satisfied that the language used in 
the enactment indicates a clear and unequivocal intention of the 
Jegislature to give retrospective efftct to the statute. Craies on Statute 
‘Law, 6th Edition at pages 388-89 has pointed out that retrospectivity 
cannot be presumed. The rule of construction is firmly established that 
a retrospective operation is not to be given to a statute so as to impair an 
existing right or obligation otherwise than as regards matter of procedure, 
unless that effect cannot be avoided without doing violance to the language 
of the enactment. If the enactment is expressed in a language which is 
fairly capable of either interpretation, it ought to be construed as prospe- 
clive only. 


7, Yhave already stated that such necessary intendment in the 
Amendment Act of 1965 is not discernable. The language used in Section 
2(2) of the Amendment Act does not show any intention on the part of 
the legislature to give retrospective effect to the said provision. 


8. Lhave also perused the statement of object and reasons cf the 
West Bengal Panchayat and Zilla Parishads (Amendment) Bill, 1965 
published in the Extraordinary Issue of the Calcutta Gazette dated Octo- 
ber 29, 1965. The said statement of object and reasons do not state the 
background for enacting Section 15 (1) (aaa). 


9 It may be argued that Clause (aaa) was inserted to avoid conflict 
of interest or in order to remove official i:fluence from the Panchayats. 
Therefore, Clause (aaa) was inserted in Section 15(1) to protect the public 
against some evilor abuse. I have, however, indicated that there was no 
material before me to show the background of the aforesaid amending 
provision, Butin any event, I am unable to hold that every statute 
passed to protect the public must always be construed as retrospective. 
When the language of a statute is clear, the same would prevail in case of 
ambiguity construed and retrospectivity will not be presumed unless the 
language used in the statute by necessary implication indicates such 
retrospectivity. In Craies on Statute Law, 6th Edition at page 325 under 
the heading “statutes passed to protect the public sometimes held retrospe- 
ctive”. In cases of (1) R. v. Vine, (1875) LR 10 QB 195 and (2) Pulborough 
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School Board Election, (1894) 1 QB 725 have been mentioned. In both 
cases ‘the Courts had construed the intention of the legislation. In R.v. 
Vine (supra) Cockburn CJ., Mellor J. and Archibald J. held that Sestion 
-14 of the.Wine and Beer House (Amendment) Act, 1870 was intended not 
to aggravate punishment for felony but its object was to protect the public 
against public houses in which spirits were retailed being kept by persons 
of doubtful character. Lusb, J. in his dissenting judgment in R. v. Vine 
(supra) held that in the statute question there was no indication of an 
intention to make the enactment retrospective. . 


10. Subsequently, the Court of Appeal in Re: School Board Elec- 
tion for the Parish of Pulborough Bourke and others v. Nutt 1894 (1) QB 
725 (Lord Esher, MR) dissenting judgment held that Section 32 of the 
Bankruptcy Act, 1883 which disqualified a debtor whowas adjudged 
bankrupt, inter alia, from being elected to the office of Member of a School 
Board had no retrospective operation and, therefore, the disqualifications 
created by it did not attach to a person who had become bankrupt before 
the passing of the Act. Lopes, L J. at page 737 of the reports had observed 
that it was a well-recognized principle that a statute operates only on 
cases and facts which come into existence after the statute is passed unless 
a retrospective effect is clearly intended. The learned Judge had proceeded 
to observe that “this principle of construction is especially applicable 
when the enactment to which a retrospective affect is sought to be given 
would prejudicially affect vested rights or the legal character of past trans- 
actions. It need not be penal in the sense of punishment.” According 
to the learned Judge every statute which takes away or impairs vested 
rights acquired under existing laws, or creates a new obligation, or imposes 
a new duty, or attaches a new disability in respect of transactions already 
past, must be presumed to be intended not to have a retrospective effect. 
Both Lopes L.J. and Davey L.J. had distinguished the decision in R. v. 
Vine (supra) on the ground that the language used in the statute under 
consideration in the said case was different. Lopes L. J. had further 
observed that he did not hesitate to say that he preferred the reasoning of 
Lush J. who had differed from the other members of the Court. 


11. Hidayatullah and J. C. Shah, JJ. in (3) The State of Bombay v. 
Vishnu Ramchandra, AIR 1961 S. C. 307 had observed io the decision in 
R. v. Vine (supra) and several other reported decisions. Hidayatullah, 
J. had observed that an Act designed to protect the public against acts of 
harmful character may be construed retrospectively if the alnguage admits 
of such interpretation even though it may equally have a prospective 
meaning. The Court decided that Section 57 of Bombay Police Act, 
1951 only enabled the authorities to take note of past convictions but the 
action would be taken after the Act had come into force, therefore, the 
statute could not be said to be applied retrospectively. In the present 
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case, the petitioner would be disqualified only if the Section 15 (1)(aaa)” 
was retrospectively Applied to the point of time when the petitioner, was 
elected. 


12. Applying the above principles I hold that the West Bengal. 
Panchayat and Zilla Parishads (Amendment) Act does not either expressly 
: or by necessary implication make Section 15(1)(aaa) of the West Bengal 
Panchayat Act applicable to the members of the Panchayat who were-elected 
before the insertion of the said Clause (aaa) in the statute. Therefore, 
the impugned proceeding under Section 20(1) initiated by the Director of 
Panchayat, West Bengal, is without jurisdiction and should be quashed. 


13, J accordingly make this Rule absolute. Let a writ of Certiorari 
issue quashing the impugned proceeding under Section 20(1) of the West 
Bengal Panchayat Act started against the petitioner by the Director of 
Panchayat, West Bengal. Let a writ of Mandamus issue commandin g 
the respondents not to give effect or any further effect to the impugned 
show-cause notice, Annexure ‘A’ to the petition. There will be no order 
as to costs. 


T.K.M. ———— 


| CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Ram Krishna Sharma 
Decision : December 12, 1977 


State of West Bengal ia ae se Appellant 
Versus 
Manindra Nath Roy ee H Respondent* 


West Bengal Agricultural Produce Marketing (Regulation) Act (35 of 
1972), Secs. 5(3), 9 & 11—Constitution of ‘Market Committee’— Whether 
Sec. 5(3) is mandatory— Committee constituted by issuance of Notification 
by State Government, if in violation of mandatory provisions— Market 
Committee illegally constituted— All actions of such committee are improper 
and void. 


The sole question involved in the appeal is whether the Notification 
constituting the market committee and the notices issued by such com- 
mittee are valid. The West Bengal Agricultural Produce Marketing (Regula- 
tion) Act 1972 was passed to provide for the regulation of marketing of 
agricultural produce in West Bengal and for matters connected therewith. 
Under section 5 (1), for every market area, the State Government shall 
by notification constitute a market committee. From the impugned 


* Appeal from Original Order no. 565 of 1977 (arising out of a decision 
reported in 1977 (1) CLJ 676.) 
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er . ; ; 
notification, it appears that in the present cuase, the State Government 
had constituted the market committee with only nine*members. 


_ HELD : It is clear from Section 5(3) of the Panchayat Act that the 
- market committee required to be constituted should be a representative body. 

Sub section (4) authorises the Stare Government to increase the representat- 
ives of members mentioned in clauses (e) and (f) of sub-section (3) to seven 
and three respectively. Prima facie sub-sec. (3) is mandatory and there is 
nothing to suggest that the legislature intended that the number of 
representatives to such committee from different categories may be reduced 
by the State Government at its discretion. On the contrary the State 
provides that such representation of members mentioned in clauses. (e) and 
(f) may be increased, if the State Government so thinks, to seven and 
three respectively. It is difficult to hold that the number of members of 
a body corporate can be reduced at the discretion of the executive government 
in the absence of any provision in that regard in the statute by which such 
body corporate is created. 


The market committee has to be constituted with the same number 
of representatives from each category as provided for in sub-section (3) 
except from the category of “licensed traders” which shall be filed up 
subsequently after the traders are granted licences by the market committee 
SO constituted. : 


A market committee which is constituted in accordance with sub- 
section (3) of section 5 may be defective in its constitution as a result of 
the existence of a vacancy under any of the circumstances mentioned in 
section 9(1) and if during the existence of such a vacancy any action is 
taken by the market committee such action is protected under section II 
of the Act. The words ‘any defect in the constitution’ have not been used 
in a wider sense, but they comprehend only those circumstances under which 
vacancies may occur rendering the constitution of the market committee 
defective for the time being. In otherwords, the words “any defect in the 
constitution” should be read ejusdem generis with the words “any vacancy”. 
Section 11 does not contemplate to protect the actions of the market 
committee which was not constituted in accordance with sub-section (3) 
of Sec. 5, but, asin the present casz, in violation of it. In the instant 
case, the market committee as constituted under the impugned notifi- 
cation is illegal and ulira vires sub-section (3) and the actions of such 
market committee by issuing the impugned notices are inaperative and 
void. 


Arun Prakash Chatterjee, Arun Prokash Sarkar and 
Kedar Nath Laha 


Noni Coomar Chakraborty and Rathindra Nath Site sits 
Bhattacherjee ssi Na n ... for the Respondents 


for the Appellant 
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The judgment of the Court was as follows :— 


Dutta, J.: This appeal is directed against the judgment of A.K. 
Mookerji, J. whereby the Rule Nisi issued on the application ef the res- 
pondents under Article 226 of the Constitution was made absolute. 


2. The respondents are brokers, commission agents, measurers, 
wire-housemen and weighmen and they carry on the business in agricult- 
ural produce at Tarakeswar, Champadanga, Pursura, Amgao and Chila- 
dangi, within the sub-divisions of Arambagh and Chandernagore in the 
district of Hooghly. The West Bengal Legislature passed the West Bengal 
Agricultural Produce Marketing (Regulation) Act XXXV of 1972, herein- 
after referred to as the Act, to provide for the regulation of marketing of 
agricultural produdce in West Bengaland for matters connected there- 
with. Bya notification dated December 16, 1975, the Act came into 
force in the sub-divisions of Arambagh and Chandernagore where the 
respondents carry on their businesses. By another notification of the 
same date, certain areas including the places of business of the respondents 
were declared as market areas. By a third notification issued also on the 
same date, that is, December 16, {975 (Annexure E’ to the Writ Petition), 
the State Government constituted a market committee consisting of 9 
members under sub sections (1) and (3) of section 5 of the Act. The 
market committee issued two sets of notices. By one set of notices, a 
copy of which is Annexure ‘H’ to the writ petition, it called upon the 
respondents to take out licences from the committee for a period of one 
year on payment of licence fees as specified in the notices. By the other 
set of notices, a copy of which is Annexure ‘I’ to the writ petition, the 
market committee informed the respondents that the committee would 
collect the market fees as per section 17 of the Act from the buyers at the 
rate of rupee one per a hundred rupees worth of transactions of jute,potato, 
onion, vegetables, paddy, rice etc. with effect from June 1, 1976. The 
respondents were further requested to maintain from June 1, 1976, regis- 
ters and daily accounts in the proforma as set out in the notices. The 
respondents being aggrieved by the constitution of the said market commi- 
ttee and by the notices issued by the committee (Annexures ‘HW’ and ‘T’) 
moved the application under Article 226 of the Constitution, inter alia, 
challenging the validity of the constitution of the market committee and 
the impugned notices issued by it. 


3. The learned Judge came to the findings that the market commi- 
ttee was not constituted in accordance with the provision of sub-section 
(3) of section 5 of the Act and, as such, it was illegal and ultra vires 
that provision, and the impugned notices issued by the market committee 
were consequently illegal and invalid. Upon the said findings, the learned 
Judge quashed the impugned notification (Annexure ‘B’) and the notices 
(Annexures ‘H’ and T) issued by the market committee. A Writ in the 
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` nature of Mandamus was issued directing the a ppellants not to give effect 
to the said notification and the notices. The Rule Nisi was, accordingly, 
made absolute. Hence, this appeal. 


4.. The only question that is involved in this appeal relates to the 
validity of the notification constituting the market committee and the. 
notices issued by suck committee. Under sub-section (1) of section 5, for 
every market area, the State Government shall, by notification, constitute 
a market committee. Under sub-section (2), every market committee 
shall be a body corporate by such name as the State Government may 
specify and may sue and be sued in its own name. Sub-section (3) pro- 
vides as follows : 

(3). A market committee shall consist of the following members. 

(a) two officers of the State Government of whom at least one shall 

be an officer of the Directorate of Agriculture, West Bengal, having 
jurisdiction over the area for which the market committee is consti- 
tuted ; 


(b) one person to represent the members of any co-operative 
marketing society carrying on business in the market area, or if there 
is no such co-operative marketing society, any other co-operative 
society carrying on business in such area ; 

(c) one person representing the bank financing the market 
committee : 

Provided that in case where financing by bark is not cone the 
State Government may nominate a representative of any other bank 
functioning in or near the market area ; 

(d) one person representing the local authority having jurisdi- 
ction over the market area ; 

(e) five persons representing the agriculturists of the locality 
carrying on business in-agricultural produce in the market area; and 

(f) two persons representing the licensed traders doing business 
in agricultural produce in the market area.” 

sub-section (3) was amended and persons from two other categories 
were included within the committee as follows : 


‘‘(dd) two persons representing the small growers ; 

(ddd) member or members of the West Bengal Legislative Ass- 
embly elected thereto from constituency or constituencies comprising 
the market area or part thereof.” 


It is not disputed that there were four members of the West Bengal 
Legislative Assembly elected thereto from the constituencies comprising 
the market area to which the impugned notification (Annexure ‘E’) relates. 
It thus appears that a market committee in the present case should consist 
of 18 persons from the cetegories mentioned in clauses (a) to (f) and the. 
two newly added clauses (dd) and (ddd). By the notification, however, 
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the State Government constituted the market committee with only É 
persons. The principal contention of the respondents is that the State 
Government has no power to reduce the number of members of the 
market committee and the constitution of the market committee with 9 
members is illegal and altra vires sub-section (3) of section 5. Further, it 
is contended tkat sub-section (3) is mandatory and does not confer any 
discretion on the State Government to constitute a market committre with 
a lesser number of members. On the other kand, it is contended by 
Mr. Chatterjee, learned Senior Standing Counsel appearing on behalf of 
the appellants that under sub-section (3), it is not incumbent upon the 
State Government to constitute a market committee with the same number 
of members as mentioned therein from the respective categories, and that 
accordingly, the committee which has been constituted by the impugned 
notification is not invalid. 


5, Itis clear from sub-section (3) that the market committee 
required to be constituted should be a representative bovy. Sub-section 
(4) of section 5 authorises the tate Government to fncrease the repre- 
sentation of members mentioned in clauses (e) and (f) of sub-section 
(3) to seven and three respectively. Prima facie sub-section (3) is 
mandatory and there is nothing to suggest that the legislature intended 
that the number of representations of such committee for different 
categories may be reduced by the State Government at its discretion. On 
the contrary the statute provides that such representation of members 
mentioned in clauses (e) and (f) may be increased, if the State 
Government so thinks, to seven and three respectively. It is difficult 
to hold that the number of members of a body corporate can be reduced 
at the discretion of the executive Government in the absence of any 
provision in that regard in the statute by which such body corporate 
is created. Our attention has been drawn to clause (f) of sub section 
(3) under which two persons representing the licensed) traders 
doing business in agricultural produce in the market area shall be on 
the commiltee. Section 13 inter alia provides for grant of licences to 
traders by the market committee. It is contended that so long as the mar- 
ket committee is not constituted the licensed traders do not come into 
existence at all. Accordingly, it is contended that as the first market 
committee has to be constituted without the licensed traders, sub-sec- 
tion (3), cannot be held as mandatory, for in that case no such market 
committee can be constituted. We are unable to aceept this contention. 
It has been held by the learned Judge that the words “‘licensed traders” 
in clause (f) include traders under any other enactment, Though the 
Act defines a “trader” in clause (f) of section 2(1) it has not defined 
“licensed traders.”. It appears that prior to the Act there was another 
Act named the West Bengal Market Regulation Act 1973. The said Act 
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has been repealed by section 39 of the Act. Under thegaid Act of 1970, 
licences: might have been granted to traders and in view of sub-section 
(2) of section 39 of the Act licences granted to traders by the market 
committee constituted under the said Act should be deemed to have been 


granted under the Act. In our view,therefore,by the words “licensed traders” 


in clause (f), the legislature tras also included those traders who were 
granted licenses under the said Act of 1970 and two representatives of 
such licensed traders are required to be placed on the first market com- 
mittee to be constituted under sub-section (3) of section 5 of the Act. 
Even assuming that “licensed traders” refer to only those traders who 
will be granted licences by the market committee under section [3 of 
the Act still, in our opinion, the market committee has to be constituted 
with the same number of representatives from each category as provided 
for in sub section (3) except fromthe category of “licensed traders” 
which shall be filled up subsequently after the traders are granted licen- 
ces by the market committee so eonstituted. In our view, therefore, 
the contention that representatives under clause (f) cannot be appointed 
in the first market committee is no ground for construing sub-section (3) as 
conferring on the State Government a discretion to appoint a committee 
with any number of members other than in conformity with sub-section 
(3). The contention made on behalf of the appellants in this regard is 
overruled. 


6. Itis next contended on behalf of the appellants that ever 
though the market committee has not been legally constituted the 
subsequent actions of such market committee, namely, the issuence of the 
impugned notices (Annexures Hand 1) are not invalidated in view of 
section 11 of the Act. That section provides that no action of a market 
committee shall be called in question merely by reason of the existence of 
any vecancy in, or any defect in the constitution of, the market commi- 
ttee at the time of taking such action. It is argued that at the most the 
appointment of the market committee with 9 members was but a defect in 
the constitution of the market committee and in view of section 11 such 
defect will not render the subsequent actions of the market committee 
illegal or invalid. The question that arises is whether the words “any 
defect in the constitution” comprise afl kinds of defects. In other 
words, whether the actions of a defectively or illegaly constituted market 
committee is protected by section 11. Section II validates the acti®ns of the 
market committee under two circumstances, namely, (1) the existence 
of any vacancy in the market committee and (2) any defect in the 
constitution of the market committee at the time of taking such actions. 
In order to consider the scope and extent of the words “defect in the 
‘constitution of the market committee”, it is necessary to refer to section 
9 and 10 which are as follows : 
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“9.(1). If at any time, a vacancy occurs in the office of a member 
of a market committee by reason of the non-acceptance of office, or 
by the removal, ‘death or resignation’ the vacancy shall be filled. by a 
fresh appointment of a person belonging to the class which such mem- 
ber represented. 


(2). Every person appointed under sub-section (1) shall hold 
office for the unexpired period of the term-of office of member whose 
place he fills. 


10. The State Government may, by notification in the Official 
Gazette, remove any member of a market committee from his office if 
such member has, in the opinion of the State Government, been guilty 
of misconduct or neglect of duty or has become disqualified within the 
meaning of section 7: 


Provided that the State Government shall, before passing any 
order under this section, give the person concerned an opportunity of 
being heard.” 


A market committee which is constituted in ascordancewith sub-section (3) 
of section 5 may be defective in its constitution as a result of the existance 
of a vacancy under any of the circumstances mentioned in section 9(1) 
and if during the existance of such a vacancy any action is taken by the 
murket committee such action is protected under section 11. In our view, 
the words “any defect in the constitution” have not been used in a wider 
sense, but they comprehend only the circumstances under which vacancies 
may occur rendering the constitution of the market committee defective 
for the time b2ing. In other words, the words ‘‘any defect in the constitu- 
tion” should be read as ejusdem generis with the words “any vacancy”. 
Section 11 does not contemplate to protect the actions of a market commi- 
ttee which was not constituted in accordance with sub-section (3) of 
scction 5 but, as in the present.case, in violation of it. Agreeing with the 
learned Judge we hold that the constitution of the market committee by 
the impugned notification (Annexure ‘E’) is illegal and ultra vires sub- 
section (3) and the actions of such market committee by issuing the 
impugned notices (Annexures ‘H’ and ‘I’) are inoperative and void. 

7. For the reasons aforesaid, the judgment of the learned Judge 
is affirmed and this appeal is dismissed but there will be no order for 
costs. 


Sharma, J.: I agree. 
T.K.M. 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta 
Decision : December 16, 1977 
Bhabatosh Pati ee ies be Petitioner 
Versus : 

State of West Bengal & Ors. “is ... Respondents” 

Constitution of India—Art. 226—Whether writ lies against members 
of Managing Committee of School— Government circular issued under Order 
of Governor— Clarification made subsequently by Order of Assistant Secre- 
tary, Govt. of West Bengal without any order of Governor— Assistant Secreta- 
ry’s Order is made in derogation of Governor's Order, hence bad— Challenge 
to Resolution of Managing Committee stopping increments already enjoyed 
by teacher — Interpretation of Govt. Circulars. 

On the basis of a letters of the Assistant Secretary, Government of 
West Bengal dated 31.12.66, the managing committee of the petitioner's 
school adopted a resolution dated 3.3.74 wherein it was recorded that 
the petitioner was not entitled to two increments which he had enjoyed 
and that his increments should be stopped and that he should refund the 
money to the school taken by him by way of increments. The petitioner 
moved a writ petition and prayed for appropriate writ restraining the 
respondents from giving effect to the letter dated 31.12.66 and the 
resolution of the managing committee of the petitioner’s school passed 
on 3.3.74. A Rule was issued by this court in its writ jurisdiction. 

HELD : Inthe Government Circular dated 30.12.64 issued by the 
Order of the Governor, no distinction has been made in respect of the 
Headmasters and other teachers and there can be no dispute that the 
Order so made applies to teachers as genus to which includes the 
Headmasters who with other teachers admittedly perform the duty of 
teaching to the students. The Headmasters by reason of their being 
Headmasters are not excluded from the category of teachers when they . 
also perform the teaching duty to students of the school. The provision for 
increments to teachers on successful termination of training at the Institute 
of English, Calcutta, can be modified by the Order of the Governor and 
not by any other authority subordinate to him. Accordingly, the circular 
dated 31.12.66 issued by the Assistant Secretary, which does not refer to 
any authority but appears to be a mere clarification of the Government 
circular issued by the Order of the Governor dated 30.12.64, is in deroga- 
tion of the provisions the circular issued by the Order of the Governor in 
so far as the Headmasters of the schools are concerned. Therefore, the 
1866 Circular issued under the signature of the Assistant Secretary, 
Government of West Bengal, cannot, in any way, curtail or modify the 
rights to which the Headmasters and the teachers as well are entitled to under 
the said Order of the Governor, That being the position, the action of the 

*Ciyil Rule no. 2127 (w) of 1974. 
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Managing Committee stopping the increments and as also claiming refund 
of the amount enjoyed by the petitioner as increments on the basis of the 
letter of the Assistant Secretary, dated 31.12.66 appears to be without 
any legal authority. Moreover, the Director of the Institute has also no 
right to impose any condition in derogation of the provisions of the Order 
of the Governor. ° 


It has however been contended that no writ would lie against the 
members of the managing committee of the school as they are not 
statutory bodies. It appears that the salaries and the increments are 
being paid by the State Government.. That being so, a writ will lie 
directing the Government not to claim the refund of the increments enjoyed 
by the petitioner and also not to deprive him of such increments to which 
he is entitled to under the Order of the Governor dated 30.12.64 and to 
forbear the Government from giving effect to the letter of the Assistant 
Secretary dated 31.12.66. 


Mrityunjoy Palit jis oe see for the Petitioner 
Sakti Prasad Mukherjee for the Respondents 


The Judgment of the Court was as follows :— 


In this application under Article 226 of the Constitution the peti- 
tioner has prayed for issuance of an appropriate Writ directing the res- 
pondents not to give offect to the letter dated the 31st December, 1966. 
The said letter by the Assistant Secretary, Government of West Bengal 
to the Headmaster, Nigamananda Saraswat Vidyalaya, P.O. Nigamananda, 
Dist. Coochbehar (Anexure ‘ŒC of the petition) is as follows :— 

“Sub: Advance increments to the teachers on successful comple- 
tion of the training course of the Jastitute of English, Calcutta. 

SIT, 

I am directed to refer to your letter dated 23.7.66 on the subiect 
mentioned above, and to say that only assistant teachers of the Govt. 
and aided secondary schools teaching English, who would successfully 
complete the training course at the Institute of English, Calcutta, are 
entitled to draw two increments in the respective scales of pay from 
the date of resuming their duties in the respective institutions. But, no 
arrears prior to the date of issue of G.O. No. 3818-Edn. (D) dated 
30.12.64 should be allowed. 

f Yours faithfully, 
Sd/- B.K. Jha, 
° Assistant Secretary.” 
It appzars that the Government of West Bengal, Education Department, 
issued a circular earlier which set out below :— 
“No. 3818-Edn-(D) 
5P-29/64 Dated Calcutta, the 30th 
December, 1964. 
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z From : Shri H.B. Ghosh 
Deputy Secretary to the Government of West Bengal. 

To : The Director of Public Instruction, 

West Bengal. 

Ref: His letter no. 1814, dated the 29th April, 1964. 
The undersigned is directed by order of the Governor to say that. the 
Governor is pleased to direct that the teachers of Government and aided 
secondary schools, who would successfully complete the training course at 
the Institute of English, Calcutta, may be allowed to draw two increments 
in the respective scales of pay from the date of resuming their duties in the 
respective schools. 

2. The Accountant Generál, West Bengal has been informed. 


3. This order issued with the concurrence of the Finance Depar- 
tment of this Government vide their U.O. No, A. VII/2805, dated the 10th 
December, 1964 

No. 821 (111) Sc/G Sd/- H.B. Ghosh, 

50-8 G- 64 Deputy Secretary, 
Dated Calcutta, the 17th 
February, 1965”. 

2. A perusal of the said circular of December 30, 1964 would indi-. 
cate that the teachers of the Government and aided secondary schools 
who would successfully complete the training course at the Institute 
of English; Calcutta, have been allowed to draw two increments in the res- 
pective seates of pay from the date of resuming their duties in the respective 
schools. There is no dispute that the petitioner, who was working 
as the Headmaster of Ajodhya High School, Ajodhya, P. S. Bishnupur, 
District Bankura since March 1, 1963 successfully completed the course 
of teaching English course at the Institute of English, Calcutta, and 
was awarded the requisite diploma. On the basis of the letter dated 
31st - December 1966, Annexure C to the petition, the Managing 
Committee of the petitioner’s school passed a resolution on March 3, 
1974,recording that the petitioner was not entitled to two increments which 
he had eujoyed and that his increment should be stopped and that he 
should refund the money to the school taken by him by way of 
increments. f 

3. The petitioner in this Rule contends that in the circular issued 
by the order of the Governor, the increment was made liable to*be paid 
to all teachers who would successfully complete the training course at 
the Institute of English, Calcutta, and the said circular did not make any 
distinction between a headmaster and other teachers of the school. 
Accordingly, he was entitled to the increments enjoyed by him and to 
continue to receive the benefits thereof as submitted by Mr. Palit, learned 
Advocate appearing for the petitioner. The petititoner accordingly prayed 
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for appropriate writ : restraining the respondent from giving effect to the 
letter dated December 31, 1966 aforesaid and the resolution of the 
Managing Committee of the petitioner’s school passed on March 3, 1974. 

4. Mr. Mukherjee, learned Advocate appearing for the members 
of the Managing Committee has relied on the clarification made by the 
Assistant Secretary which is Annexure C to the petition as already noted 
coupled with clause !0 of the Scheme which is annexed to the affidavit-in 
-opposition on behalf of the members of the Managing Committee, Cla- 
use 10 provides as follows :- 

“10. Headmasters will please note : 

We should like to make it clear that the Government Circular No. 

3818-Edn-D of 20th December, 1964 sanctions two increments in pay 

5P-29/64 

to teachers of Government and aided Secondary schools, but does not 
specifically mention Headmasters. The question of granting additional 
increments to Headmasters is under consideration of the Government 
and as such it must be clearly understood that there can be no guaran- 
tee of increment to the Headmasters at present. If you decide to join 
the Institute it should be primarily to improve your knowledge and 
ability”. 

The position taken by the Director of the Institute was that the circular 
of the Government dated 20.12.64 does not specifically mention Headmas- 
ters and accordingly the question as to granting of additional increments 
to Headmasters was not guaranteed. The managing Committee sirongly 
relied on these two documents to support their action adopted by the 
resolution as stated above passed at’ the meeting of March 3, 1974. 


5, In the circular issued by the order of the Governor no distinction 
has been made in respect of Headmasters and other teachars and there can 
be no dispute that the order so made applies to teachers as genus to which 
includes Headmasters who with other teachers admittedly perform teaching 
duty to students. The Headmasters by reason of their being Headmasters 
are not excluded from the catagory of teachers when they also perform 
teaching duty to students of the school. The provision for increments to 
teachers on successful termination of training at the Institute of English 
can be modified by the order of the Governor and not by any other 
authority subordinate to him. Accordingly I am of opinion that the 
circular of the Government dated December 31, 1966 of the Assistant 
Secretary which does not refer to any authority but appears to bea mere 
clarification of the order is in derogation of the provisions of the order of 
the Governor in so far as the Headmasters of the schools are concerned. 
This circular cannot therefore in any way curtail or modify the rights to 
which the Headmasters and teachars as well are entitled on the order of 
the Governor. In these circumstances, the action of the Managing 
Committee stopping the increment and as also claimirg refund of the 
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® amount enjoyed by him as increments by the petitioner on the basis of 
the above letter of December 31, 1966 seems to be without legal authority. 
Further, the Director of the Institute has also no right to impose any 
condition in derogation of the provisions of the order of Governor. 

G.* It is further contended by Mr. Mukherjee that no writ lies 
against the members of the Managing Committee as they are not statutory 
bodies. I am told that the salary as also the iacrements are being paid by 
the Government. Accordingly, a Writ will lie directing the Government 
not to claim the refund of the increments enjoyed by the petitioner as also 
not to deprive the petitioner of such increments to which he ig entitled to 
under the order of the Governor dated December 30, 1964 and to forbear 
the Government fron giving effect to the letter of Assistant Secretary dated 
December 31, 1966. 

The Rule is accordingly made absolute. 

Let appropriate Writs issue accordingly on the respondents Nos.i to 5 

It is recorded that inspite of due service no one appears for respon- 


dents I to 5, the State and its concerned officials at the hearing of the Rule. 
T.K.M. ` 





{ CRIMINAL REFERENCE Í 
Before Mr. Justice Sudhamay Basu 
Decision : December 20, 1977 
Pravat Kumar Saha & Aur. yy seg Petitioners 
Versus 

The State ; dis ... Opposite party” 

Bengal Excise Act (IV of 1909), Sec. 65(1) & (2) — Offence commitied 
— May be compounded or prosecution may ensue — Whether both courses cap 
be adopted simultaneously —Rule 254(5)— Option lies with offender who may 
either compound or be prosecuted —Interpretatiom— Article 20(2) of Constitw- 
tion of India, whether attracted to instant case. 

It is true that section 65(1) of the Bengal Excise Act 1909 authorises 
the Collector or any Excise Officer to compound an offence and to realise 
the property liable to confiscation, but that does not prevent prosecution 
being launched when the composition money is not paid. 

In the instant case, before the proszcution was initiated the question 
of composition was pending before the Collector who had made an order of 
stay. The order of stay clearly contemplates a restraint on the swbordi- 
nate officers to take any further action unti! the appeal itself was disposed 
of. That being so, it is difficult to accept the contention of the State that 
sub-section (2) constitutes a bar to prosecution only in case of actual pay- 


ment being made and as long as the payment was not made there Was no 
bar to prosecution under sub-section (2). 


The offence involved in the present case is apparently one under 
*Criminal Reference no. 23 of 1974. 
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d 
section 40(a). The game can be dealt with in two ways under the provi- 


sions of the Bengal Excise Act. It could either be compounded or 
prosecution might ensue. The Excise Authorities were given two options. 
Having elected to institute proceedings for composition it was not open 
to them simultaneously to launch prosecution. It is only when the steps 
for composition were exhausted and failed, it would be open for them to 
prosecute the petitioners. 

- Article 20(2) of the Constitution of India states that no person shail 
be prosecuted or punished for the same offence more than once. The 
compounding of the offence by the Department was not a prosecution 
and a question of the second prosecution, therefore, does not arise. 

Rule 254(5) makes it clear that it is not the option of the Depart- 
ment either to compound or to prosecute or if possible, simultaneously 
proceed with both, but the option belongs to the offender who may 
either compound or be prosecuted. The Rule isa statutory one made 
by virtue of section 86 of the Bengal Excise Act. 

When the Department had opted for composition and the order of 
stay was pending it was more or less a representation by conduct that 
the Department would proceed on that basis. It would not be open in 
such a context for the Department to go back upon its conduct and 
suddenly prosecute the accused. 


Mani Bhusan Sarkar and S. P. Talukdar ad ... for the petitioners 
Manas Ranjan Chakraborty a os ... for the State 


The judgment of the Court was as follows :— 


The Superintendent of Excise, Burdwan, called upon one Probhat 
Kumar Saha and Satyaranjan Banerjee to explain why their excise licence 
should not be cancelled under section 42 of the Bengal Excise Act, 1909 
or why they should not be otherwise punished, as arrival of certain con- 
signments of foreign liquor in the excise shop belonging to them was not 
reported tc the Excise authorities. On March 23, 1973, the Superintendent 


of Excise called upon them to pay Rs. 1000/- by way of composition of 


the effence under section 65 of the Bengal Excise Act in lieu of cancell- 
ation or suspension of licence. The money was to be paid by March 28, 
1973. As the money was not paid by the same date on March 29, 1973 
the Superintendent of Excise directed the C.S.1. to start prosecution against 
the petitioners. On March 30, 1973, Criminal Case No. 330 of 1973 was 
filed in tke Court of Sub-Divisional Judicial Magistrate against the peti- 
tioners and orders were passed for issue of summons under section 46(a) 
of the Bengal Excise Act read with Section 54{B) and (C) thereof. It, 
however, appears that the Additional District Magistrate, Burdwan, on 
an appeal made by the petitioners passed an order on March 29, 1973 
staying realisation of the composition money and the same was also 
communicated to the Superintendent of Excise on March 29, 1973. The 
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e petitioners filed an application before the learned Sub-Divisional Judicial 
Magistrate for discharge under section 253 (2) of theeCriminal Procedure 
Code, but the prayer was disallowed onthe ground, infer alia, that the 
composition was a departmental action, but the prosecution was not barred 
under section 43 of the Code of Criminal Procedure. Benig aggrieved 
the petitioners presented an application under sections 435 and 438 of the» 
Code of Criminal Procedure praying that a reference should be made 
to the High Court with recommendations. Upon that the present reference 
was made by the learned Additional Sessions Judge, Ist Court, Burdwan. 

Z. It was argued on behalf of the petitioners that in terms of 
section 65(2) of the Bengal Excise Act it was open to the petitioners to 
make payment until their appeal was rejected by the Collector. The said 
section 65 is as follows : 

“(1) The Collector, or any Excise Officer (not below the rank of 
Inspector of Excise, authorised by the Collector by general or special 
order in this behalf),— 

(a) may accept from amy person whose licence, permit or pass 
in liable to be cancelled or suspended under clause (a), clause (b) or 
clause ic) of sub-section (1) of section 42, cr who is reasonably 
suspected of having committed an offence punishable under (any 
section of this Act other than section 38), payment of a sum of money, 
not exceeding (one thousand) rupees, in lieu of such cancellation or 
suspension or by way Of composition for such offence, as the case my 
be; and 

(b) in any case in which in any property has been seized as being 
liable to confiscation under section 63, may, at any time (before the 
case is lodged before the Magistrate), release the property on payment ~< 
of any sum not exceeding the value thereof as estimated by the 
Collector or such Excise Officer. . 

(Z) When the payment referred to in sub-section (1) have been 
duly made, the accused person, if in custody, shall be discharged, 
and the property seized (if any) shall be released; and no further 
proceedings shall be taken against such person or property.” 

In terms of the said sub-section 65(2) upon payment the accused 
person even, if in custody, shall be discharged. 

3. Mr. Chakraborty, the learned Advocate appearing on behalf of 
the State, however, argued that the said sub-section constitutes a bar to 
prosecution only in case of actual payment being made. So jong as the 
payment was not made there was no bar to prosecution under the said 
sub-section. Itis true sub-section (1) authorises the Collector or any 
Excise officer to compound an offence and to realise the property liable to 
confiscation, but that does not prevent prosecution being launched when 
the composition money is not paid. 

It is difficult to accept Mr. Chakraborty’s contention. Before the 
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prosecution was initiated the question of composition was pending before 
the Collector who fad made an order of stay. The order of stay clearly 
contemplates a restraint on the suberdinate officers to take any further 
action until the appeal itself was disposed of. 


4. The offence involved in this case is apparently one under section 
46(a). The same can be dealt with in two days under the Bengal Excise 
Act, 1909 (Bengal Act V of 1909). It could either be compounded or 
prosecution might ensue. The Excise authorities were given two options. 
Having elected to initiate proceedings for composition it was not open to 
them simultaneously to launch prosecution. Itis only when the steps for 
composition were exhausted and failed, it would be open for them to 
prosecute the petitioners. 


5. An argument raised was in terms of Article 20 2) of the Constitu- 
tion of India, but the same has hardly any application. The said provision 
clearly states that no person shall be prosecuted or punished for the same 
offence more than once. The compounding of the offence by the Depart- 
ment was not a prosecution and a question of second prosecution, there- 
fore, does not arise but the point was not pressed later on and it need not 
be gone info at any length. It was, also, argued that even if the Superi- 
ntendent of Excise was bound departméntally by the order of stay passed 
by the Collector the same did notin any way bind thecriminal court. 
There was no obligation on the part of the court to stay its hands in 
view of the departmental proceedings. It, however, appears that such 
an argument is not at all open in view of the clear provisions of Rule 254 
sub-rule (5) which, inter alia, provides that “the offender has the Option 
either of compounding the money or of having his licence cancelled or 
being prosecuted, and that the term ‘fine’ should not be used in connection 
with cases compounded under section 65.” The said rule makes it clear 
that it was not the option of the department either to compound or to pro- 
secute or if possible simultaneously proceed with both, but the option 
belonged to the offender who could either compound or be prosecuted. 
The rule is a statutory one made by virtue of section 86 of the Bengal 
Excise Act. In view of the same the contention raised by Mr. Chakraborty 
on behalf of the State cannot be accepted. 

6. Again, when the departments had opted for composition and 
this order of stay was pending it was more or less a representation by eon- 
duet that the department would proceed on that basis. It would not be 
open in such a context for the department to go back upon its conduct 
and suddenly prosecute the accused. 

7. In view of what is stated above the reference is accepted. Let 
the order dated July 16, 1973 passed by the Sub-Divisional Magistrate, 
Burdwan in Criminal Case No. 330 of 1973 be set aside. 

T.K M. 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and 
Mr, Justice Ramkrishna Sharma 


s Decision : December 20, 1977 
United Bank of India Ltd. as ae Appellante 
Versus 
M/s. A. T. Ali Hussain & Co. & Ors. TA ... Respondents” 


Indian Contract Act (9 of 1872), Sec. 72—Recovery cf Money paid by 
mistake — Distinction between English law and Indian Jaw— Doctrine of 
estoppel and equitable principles are to be taken into account. 

HELD: There is a difference between the English law and the Indian . 
law as enacted by section 72 of the Indian Contract Act. The differ- 
ence has been indirectly pointed out by the Privy Council in its decision, rep- 
orted in L.R. 76 I.A. 244. In view of the Privy Council decision, there cannot 
be any dispute as to the application of the doctrine of estoppel. It is 
however difficult to lay down the circumstances under which a plaintiff 
may be held to be debarred from recovery the money which he had paid 
under a mistake, but if the circumstances be construed as falling within 
the purview of the doctrine of estoppel or are such that it would be 
inequitable to allow the plaintiff to recover, the plaintiff must fail. 

On a consideration of the principles of law (as discussed in the judg- 
ment), it can be held that so long as the status quo is maintained and the 
payee has not changed his position to his detriment he must repay the 
money back to the payer. If, however, there has beena change in the 
position of the payee who, acting in good faith, parts with the money 
to another without any benefit to himself before the mistake is detected 
he cannot be held liable. Equity disfavours unjust enrichment. When 
there isno question of unjust enrichment of the payee by reaping the 
benefit of an “accidental windfall”, he should not be made to suffer, for 
he would be as innocent as the payer who paid the money under a mistake. 

From the point of view of equitable principles and of the doctrine of 
estoppel, the plaintiff, in the instant case, is not entitled to recover the 
money from either of the defendants. 


Cases referred to: 


(1) Kelly v. Solari, 9M & W 54 

(2) Imperial Bank of Canada v. Bank of Hamilton, 1903 AÇ 49 

(3) R. E. Jones Limited v. Waring and Gillow Limited, 1926 AC 670 

(4) Kleinwort v. Dunlop Rubber Co., 97 LT 263 

(5) Soloman Jacob y. The National Bank of India Ltd. Aden, ILR 
42 Bom. 16 

(6) K. M. P. R. Firm y. The Official Assignee of Madras, 43 MLJ 
142 


* Appeal from Original Decree No. 399 of 1964, 
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(1) Sri Sri Shiba Prasad Singh y. Maharaja Srish Chandra Nandi,¢ 
(1949) 76 I&.244 
(8) Pannalal v. Produce Exchange Corpn., Ltd, AIR 1946 Cal 245 
(9) Nagarao Govindrao y. The Governor General in Council, AIR 
1951 Nag 372 ° 
Prasanta Kumar Ghosh Si as for the Appellant 
Sudhir Kumar Bose, Hari Narayan Mukherjee and 
R. Surya Kumar ji yi 

The judgment of the Court was as follows :— 

Dutt, J. : This appeal is at the instance of the plaintiff, United Bank 
of India Limited and it arises out ofa suit for recovery of money. 

2, The case of the plaintiff was that on January 14, 1957, the defen- 
dant no. 2, the Union Bank of India Limited, presented- to the plaintiff 
bank, a cheque for Rs. 5, 200/- bearing date January 11, 1957 purported 
to have been drawn by the Metal Alloy Co. Private Ltd., a constituent of 
the plaintiff bank, in favour of the defendant no. 1, A. T. Alihussain & 
Co., and crossed “not negotiable and account payee only”. The plaintiff 
bank, acting under the mistaken belief that the said cheque had in fact 
been duly signed by the said Metal Alloy Co., paid the said sum of Rs. 
5,200/- to the defendant Union Bank by debiting the C/D Account of the 
said constituent. The signature on the said cheque and all other writings 
appearing thereon had, since transpired, been forged and no one on behalf 
of the company had signed or drawn the same. The forgery of the said 
cheque along with two other cheques were the subject-matter of a criminal 
proceeding and in that proceeding one Prodyot Kumar Ghosh and another 
were convicted. On February 22, 1957, the plaintiff, after making nece- 
ssary enquiry, came to know that the said cheques were forged and the 
amounts covered by them were obtained by fraud on the plaintiff who 
paid the same by mistake. Thereafter, on March 4, 1957, the plaintiff 
made a payment of Rs. 14,800/- being the total amount covered by the 
aforesaid three cheques including the cheque in question to its said 
constituent, the Metal Alloy Co., on demand being made therefor. It was 
claimed by the plaintiff that the defendants nos. 1 and 2 were liable for 
the amount covered by the cheque in question, thatis, Rs. 5, 200/- paid 
by the plaintiff as aforesaid. Accorningly, the plaintiff prayed for the 
recovery of the said sum of Rs. 5,200/- from the defendants. 

3. The suit was contested by both the defendants. The case of the 
defendant no. 1 was that certain persons alleging to be the representatives 
of the Metal Alloy Co. Pvt. Ltd., of Asansol came to the defendant’s show 
room on January 13,1957 in order to ascertain the price of certain tube-well 
materials and after such talks and ascertainment of the price, they came 
on the next day with a cheque for Rs. 5,200/- and the defendant, in the 
ordinary course of business, entered the order placed by them in the order 
book. The defendant, acting in good faith, sent the cheque to its banker, 


for the Respondents 
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hamiely, the Union Bank of India Limited for collection, and after the 
cheque had becn eneashed delivered the goods to those persons on 
January15, 1957. It was asserted by the defendant that it had ‘acted in 
good faith having no reason to suspect that the cheque was forged, 
and on receipt of an intimation from the defendant bank, it 
patted with valuable properties and were not, therefore, in any way 
liable for the alleged loss sufferred by the plaintiff. It was conten- 
ded bythe defendant that the plaintiff and its constituent had acted 
negligently and carelessly, and that accordingly, the plaintiff was precluded 
from récovering the money from the defendant. 

4. Thecase of the defendant no. 2, the Union Bank of India 
Limited was that in the ordinary course of business it received the cheque 
in question on or about January 14, 1957 and in good faith presented 
the same for encashment which the plaintiff bank duly henoured. It was 
contended that the plaintiff bank was under a duty to ascertain the gen- 
uiness or otherwise of any cheque drawn by its constituent and if it had 
allowed any forged cheque to be encashed it would have to suffer the loss 
arising from its conduct. 

5, The svit wes tried by the learned Judge, Sixth Bench, City Civil 
Court, Calcutta, He came to the finding that the forgery of the signature 
in the cheque had been so aceurately done that it was not possible even 
to a trained eye to detect the forgery. The contention of the defendants 
that the plaintiff bank had acted negligently in encashing the cheque 
was negatived by the learned Judge. He also found that the defendant 
no. 1 acted bona fide and in good faith and parted with its property on 
‘the basis of the forged cheque after the same was encashed by the plaintiff 
bak., Upon the said findings, he held that the plaintiff had no cause- 
of-rétion against the defendants and dismissed the suit. Hence, this 
appeal, 

6. It may be stated at the outset that we agree with the finding of 
the learned Judge that the plaintiff bank was neither negligent nor careless 
when it allowed encashment of the cheque in question. One M.K. Sen, 
the Director and Manager of the Metal. Alloy Co. had the authority to 
operate the bank account on behalf of the company. The cheque in 
question purported to bear his signature. It appears from the report of 
the police officer who investigated the matter that at the first sight of the 
forged cheques it was very difficult for the said M.K. Sen to deny that he 
signed the same. The evidence on record supports the find®mg of the 
learned Judge that the fergery was so accurate that it was not possible 
even to a trained eye to detect the same. In these circumstances, it is 
difficult to hold that the plaintiff bank had acted carelessly or negligently. 
The encashment was made by the plaintiff bank on the mistaken belief 
that the cheque was a genuine one. The defendant Union Bank had 
nothing to do with the question as to whether the cheque was genuine or 
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forged. In due course of business it presented the cheque to the plaintiff j 
bank for collection and after the cheque was encashed intimation was 
given by it to its constituent, namely, the defendant no. 1, and the latter, 
in its turn, sold goods to the persons who came with the forged cheque ‘as 
the representatives of the Metal Alloy Co. Thus it appears that the part- 
"ies in the suit acted in good faith in due course of business. It was due 
to the mistake that was committed by the plaintiff bank that it had to 
suffer the loss of the said sum of Rs. 5, 200/-. In this connection, it may 
be stated that the plaintiff bank had to reimburse the Metal Alloy Co., 
the said sum and other sums of money which it had to pay against the 
forged cheques including the cheque in question, bonafide acting under 
the mistake of fact that all those cheques were genuine. It is contended 
on behalf of the plaintiff bank that as the cheque bore the date January 
11, 1957 for Rs. 5,200/- in excess of the price of the goods, the defendant 
no. | should have suspected the genuineness of the cheque and refused to 
enter into any transaction with the alleged representatives. It is argued 
that it was an act of negligence on the part of the defendant no. 1 and 
because the cheque was presented to the plaintiff bank at the instance of 
the defendant no. 1, the bank had to suffer loss. This argument, in our 
opinion, is without any substance. The defendant no. 1 did not part with 
the goods before it received an intimation from its bank, namely, the 
Union Bank about the encashment of the cheque. It shows that the 
defendant no, | took the precaution that would have been taken by any 
prudent man in the circumstances. Had it been the fact that the defen- 
dant no. 1 delivered goods against the forged cheque to those unknown 
persons and thereafter sent the same for encashment, it could be said that 
it had acted negligently or carelessly. We are, therefore, of the opinion. 
that no blame can be imputed to the defendant no. 1. 
7. The question, however, is whether the money which was paid by 
the plaintiff bank to the defendant no. 1 through the defendant no. 2 
acting under a mistake of fact, should be allowed to recover the seme 
from the defendants as the fatter, though not entitled to the same, had 
received the same on account of the mistake committed by the plaintiff 
bank. In England the law as to restitulion of money or property to the 
person who paid or delivered the same to another by mistake is based on 
equitable considerations. (1) Kelly v. Solari. 9 M & W 54 is a leading Eng- 
lish decision on the point. In that case Parke, B observed as follows : 

“I ¿hink that where money is paid to another under the influence 
of a mistake, that is, upon the supposition that a specific fact is true, 
which would entitle the other to the money, but which fact is untrue, 
and the money would not have been paid if it had been knewn to the 
payer that the fact was untrue, an action will lie to recover it back, 
and it isagainst conscience to retain it; though a demand may be 
necessary in those cases in which the party receiving may have been 
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° ignorant of the mistake. The position thata person so paying is 
precluded from recovering by laches, in not availing himself of the 
means of knowledge in his power, seems, from the cases cited, to have 
been founded on the dictum of Mr. Justice Bayley, in the case of 
Milnes v. Duncan; and with all respect to that authority. I do not, 
think it can be sustained in point of law. If indeed, the money is 
intentionally paid, without reference to the truth or falsehood of the 
fact, the plaintiff meaning to waive all inquiry into it, and that the 
person receiving shall have the money at all events, whether the fact 
be true or false, the latter is certainly entitled to retain it; but if it is 
paid under the impression of the truth of a fact which is untrue, it may 
generally speaking, be recovered back, however, careless the party 
paying may have been, in omitting to use due diligence to inquire Into 
the fact. In such a case the receiver was not entitled to it, nor inten- 
ded to have it.” 

8. The Privy Council, in (2) Imperial Bank of Canada v. Bank of 
Hamilton, 1903 A.C. 49, followed the rule laid down in Kelty v. Solari. 
In that case, a cheque for a certain amount certified by the respondent 
bank’s stamp was fraudulently altered to a biggar amount and paid by the 
respondent to the appellant, a holder for value, under a mistake of fact 
which was not discovered till the next day. It was held by the Privy 
Council that the respondent was entitled to recover from the appellant 
bank. 

9. It follows from the above English decision that when a case 
comes within the purview of the rule laid down in Kelly v. Solary, the 
plaintiff should succeed, notwithstanding that the recepient of the money 
also acted in good faith and parted with the same to another person with- 
out any chance of recovery of th¢ same. Under the rule, if anybody 
acting under a mistake pays money or delivers any property to another, 
the latter must repay or redeliver the same to the former. The House of 
Lords by a majority in (3) R. E. Jones Limited v. Waring Gillow, Limited, 
1926 A.C. 670, applied the said rule in a case where the respondent, acting 
under a mistake of fact, paid money to the appellants as a result of a 
fraud committed on both of them by a third person. It was 
held by Lord Shaw of Dumfermline, Lord Sumner, and Lord 
Carson (Viscount Cave L. C. and Lord Atkinson, dissenting) that the 
respondents were entitled to recover on the principle of Kelly v. Solari. 
In his dissentient judgment Viscount Cave L.C. with whom Lord Atkinson 
concurred, referred to the general principles of law laid down in Kelly v. 
Solari and to some other decisions which followed such principles, but 
he relied on the doctrine of estoppel and held that the respondents having 
by their conduct induced the appellants to believe that the respondents 
were indebted to them in‘the amount of the cheque, andthe appellants 
having acted to their detriment on the faith of that belief, the respondents 
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were estopped from? recovering the money. Further, it was observed by 
the Lord Chancellor that it was true that where the payee had done nothing 
more than to expend the money on his own purposes, that would afford 
no defence, for the payee had suffered no real detriment. The Lord 
‘Chancellor referred to and relied on, amongst others, the case of (4) Klein- 
wort v. Dunlop Rubber Co., 97 LT 263, where Lord Loreburn said. “It is 
indisputable that if money is paid under a mistake of fact and is re-deman- 
ded from the person who received it before his position has been altered to 
his disadvantage, the money must be repaid in whatever character it was 
received.” 

10. Thus it appears that under the English Jaw there is no scope for 
the application of the doctrine of estoppel to the rule laid down in Kelly 
v. Solari , which though applied in some cases and by Viscount Cave L.C., 
the House of Lords, in R. E. Jones Ltd. v. Waring and Gillow Ltd. 
(supra) disapproved such application. In India, the law in this regard is 
to be found in section 72 of the Indian Contract Act. Section 72 is as 
Follows : 

“A person to whom money has been paid, or anything delivered, 
by mistake or under coercion, must repay or return it.” 

Section 72 is simple in its term and there is no indication in it as to 
the application of the doctrine of estoppel. Prima facie the section comp- 
rises within it the principles of English law without any reservation or 
limitation. In (5) Soloman Jacob v. The National Bank of India Ltd., Aden, 
i.L.R. 42 Bombay 16, Scott, C.J. took the view that section 72 was to 
be read subject to the doctrine of estoppel and relied on the observation 
of Lord Loreburn in the case of Kleinwort v. Dunlop Rubber Co. (Supra). 
Beaman, J. though concurred with Scott, C. J. in his conclusion that the 
defendant bank who acted as a clearing agent (like the defendant no. 1 in 
the present case), was not liable to the plaintiff for the money paid to it 
by the plaintiff through mistake. It was observed by Beaman, J. that it 
was only to cases between the principal and principal that the language of 
section 72 of the Indian Contract Act could be applied literatim, but 
before it could be extended to another class of connected cases, its swee- 
ping general language would have to be qualified. The rule that has been 
laid down by Beaman, J. is ‘Where an agent has received money for his 
principal, and has afterwards been informed by the payer that he has 
paid by mistake, the law governing the liabilty of the agent to refund to 
the person who has paid them by mistake is quite clear and well settled. 
If the agent has had no other interest in the payment than as agent for a 
principal beneficially interested, he cannot be made to refund it before 
notice of the mistake (a) he has actually paid the moncy to his principal, 
(b) has done any act which would prejudice his relation to his principal.” 

11. In (6) K. M. P. R. Firm y. The Official Assignee of Madras, 43 
M.L.J. 142, Coutts Troter, J. observed : 
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“I do not think that this has anything to do with estoppel or that 
it.depends upon the conduct of a person against whom the estoppel is 
sought to be set up. The doctrine involved in the cases is the doctrine 
of equitable restitution and does not depend on the conduct whether 
good or ill of anybody. It depends upon whether a person whom it is, 
sought to bring to book had his position so affected before the mistake 
was discovered that it would not be equitable to compel him to meet 
the plaintiff’s claim ..... i am quite prepared to say that S. 72 of the 
Contract Act whick I think has a bearing on this has to be qualified by 
the doctrine of equity in order to render it intelligible.” 

12. The question before us, therefore, is whether section 72 should 
be read as subject to the doctrine of estoppel or as observed by Coutts 
Troter, J. it should be construed on the basis of the doctrine of equitable 
restitution notwithstanding the conduct of the parties. The English law 
as settled in the above House of Lords’ casein R. E. Jones Limited V. 
Waring And Gillow Limited (Supra) excludes the. applieation of the 
doctrine of estoppel tn such cases, although previous to that case, the 
doctrine was applied in other cases. In our view, there isa difference 
between the English law andthe Indian law as enacted by section 72 of 
the Indian Contract Act. The difference has been indirectly pointed out 
by the Privy Council in (7) Sri Sri Shiba Prasad Singh v. Maharaja Srish 
Chandra Nandi, 76 1. A. 244. In that case, Lord Reid approved the 
interpretation of section 72 as made by Sen, J. in (8) Pannalal v. Produce 
Exchange Corpn. Ltd, A.J.R. 1946 Cal. 245-and observed : 

“It may be well to add that their Lordships’ judgment does not 
imply that every sum paid under mistake is recoverable no matter what 
the circumstances may be. There may in a particular case be circums- 
tances which disentitle a plaintiff by estoppel or otherwise.” 

13 In view of the above Privy Council decision, there cannot be 
any dispute as to the application of the doctrine of estoppel. The word 
“otherwise” in the said observation of Lord Reid may also imply the 
doctrine of equitable restitution. It is difficult to lay down the circums- 
tances under which a plaintiff may be held to be debarred from recovering 
the money which he had paid under a mistake, but if the cireumstance 
be construed as falling within the purview of the doctrine of estoppel or 
are such that it would be inequitable to allow the plaintiff to recover, the 
plaintiff must fail. In (9) Nagarao Govindrao v. The Governor-General in 
Council, AIR 1951 Nag. 372, a learned Single Judge of the Nagpur High 
Court has observed that the pronouncement of Lord Reid not only gives 
countenanee to the view expressed by the Lord Chancellor in R.E. Jones 
Limited v. Waring And Gillow Limited (Supra), but also permits the court 
to hold that the circumstances in a particular case, disentitle the plaintiff 
to recover what was paid under mistake. 

14. Upon the consideration of the principles of law as noticed 
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above, it seems to us that so long as the status quo is maintained and the 
payee has not changed his position to his detriment he must repay the 
money back to the payer. If, however, there has been a change-in the 
position of the payee who, acting in good faith, parts with the money to 
another without any benefit to himself before the mistake is detected, he 
cannot be held liable. Equity disfavours unjust enrichment. When there 
is no question of unjust enrichment of the (payee) by reaping the benefit 
of an ‘accidental windfall’ he should not be made to suffer, for he would 
be as innocent as the payer who paid the money acting under a mistake. 

15. Inthe instant case, the defendant bank was merely a ‘conduit 
pipe’ through which money passed to the defendant no. 1. After the money 
was received by the defendant bank it intimated about the same to the 
defendant no. 1 who, in his turn, delivered the goods to the alleged 
representatives of the Metal Alloy Co., acting on a bona fide belief that 
the cheque was a genuine one, for otherwise it would not have been 
encashed by the plaintiff bank. Both the defendant no. l and the defen- 
dant no. 2 changed their position for worse before the mistake was dete- 
cted by the plaintiff and communicated to them. Neither the defendant 
no. 1 nor the defendant no.2 canbe said to have derived any benefit 
from the mistake committed by the plaintiff bank. It is true that the 
defendant no. 1 made a transaction of sale in lieu of the money that was 
credited to his account by the defendant no. 2, but it had to deliver its 
property to those alleged representatives. In these circumstances, in our 
opinion, both from the point of view of equitable principles and the doc- 
trine of estoppel, the plaintiff is disentitled to recover the money from 
either of the defendants. 

16. For the reasons aforesaid, we affirm the judgment and decree 
of the learned Judge and dismiss this appeal. Butin view of the facts 
and circumstances of the case, there will be no order as to costs. 

Sharma, J. : J agree. 

P.R. 


[ SPECIAL JURISDICTION (INCOME TAX) ] 
Before Mr. Justice Samarendra Chandra Deb and 
Mr, Justice Dipak Kumar Sen — 
Decision: August 30, 1977 
M{s. Orient Paper Mills Ltd. 7 ... Applicant 


Versus 
Commissioner of Income Tax, West Bengal, Calcutta ...Respondent* 


Computation of capital employed—Forfeited dividend, Provision for 
taxation and proposed dividend—Whether Reserve or provision—Second 
Schedule to Super Profits Tax Act, 1963. 

*Income-Tax Reference no. 213 of 1973. 
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m In the assessment year 1963-64 the assessee company claimed that 
the forfeited dividend of the amount of Rs. 3,18,?43/- provision for 
taxation of the amount of Rs. 44,23,892 and proposed dividend of Rs. 
48,24,530/- should be treated as a reserve within the meaning of the 
Second Schedule to the Super Profits Tax Act, 1963 forthe purpose of 
computation of capital. The Super Profit-tax Officer rejected the conten- * 
tion of the assessee in respect of each of the said amounts. On appeal, 
the Appellate Asstt. Commissioner confirmed the „order of the Super 
Profit-tax Officer. He held, inter alia, that the amount under the 
head forfeited dividends could not be called a reserve since it was in the 
nature of a “liability fund”. Dividend would become payable out of 
this amount as and when claims would be made by shareholders. On 
further appeal to the Tribunal, the Tribunal held that all the three 
amounts under the head “provision for taxation’ ‘proposed dividend’ 
and ‘forfeited dividend’ should all be treated as provisions. On a refer- 
ence at the instance of the assessee :— 

HELD: (a) Proposed dividend and provision for taxation are not 
reserves for the purpose of computation of capital within the meaning 
of Second Schedule to the Super Profits Tax Act, 1963. 

(b) On the facts found by the Tribunal that the sum of Rs. 3,18,143]- 
had originally been declared as dividend and for some reason had not 
been claimed by the shareholders or were not paid to them and had been 
forfeited and the said amount had been kept apart as forfeited dividend 
and was not something kept apart for specific future use, the particular 
fund has the characteristic of a reserve and not of a provision. 


(c) Where the fund under the head “forfeited dividend” has not 
been set apart for any anticipated loss or claim and the fund in question 
consists of forfeited dividend and the fund has not been set apart for any 
specific’ future use, such forfeited dividend should be treated as a reserve 
and not a provision. 


Cases referred to : 

(1) First National City Bank y. Commissioner of Income Tax. 42 
ITR 17 

(2) Braithwaite & Co. (India) Ltd. v. Commissioner of income Tax, 
West Bengal-1. (IT Ref No. 262 of 1969 unreported decision) 

(3) Commissioner of Income Tax, Gujarat-1 v. Mafatlal Chand & Co. 
Ltd. & Anr., 107 ITR 489. 

(4) Metal Box Company of Indla Ltd. v. Their Workmen, 73 YTR 53 

(5) Commissioner of Income Tax, Kanpur v. British India Corporation 
(P) Ltd. 92 ITR 38 

(6) Commissioner of Income Tax v. Tata Sons Pyt. Lid, 97 ITR 128 


R. N. Bajoria a te aa for the Applicant. 
S. Sen and Ajit Sengupta aa ses for the Respondent 
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The judgment of the Court was as follows :— 


Sen, J. : This reference arises out of an assessment of Super.Profit 
tax of the applicant Orient Paper Mills Ltd.in the assessment year 
1963-64. The corresponding previous year ended on the 3lst Mareh 1963. 
At the instance of the assessee the Tribunal has referred to this Court the 
following question, under Section 256(1) of the Income Tax Act, 1961. 

“Whether, on the facts and in the circumstances of the case, the 
Tribunal was justified in holding that forfeited dividend of Rs. 3,18, 
148/-, provision for taxation of Rs. 44,23,892/- and proposed dividend 
of Rs. 48,24,530/- were not reserves for purposes of computation of 
capital of the assessee-company within the meaning of the Second 
Schedule to the Super Profits Tax, Act, 1963 ?” 

The facts found by the Tribunal including those which are matters of 
record may shortly be stated as follows: In the assessment year in ques- 
tion it was claimed by the assessee that forfeited dividend of the amount 
of Rs. 3, 18, 143/- ; provision for taxation of the amount of Rs. 44,23, 
892/- and proposed dividend of Rs. 48, 24, 530/- should be treated as 
reserve Withia the meaning of the Sscond Schedule to the Super Profits 
Tax Act, 1963 for the purpose of computation of capital. 


2. The Super Profit-tax Officer rejected the contention of the 
assessee in respect of each of the said amounts. On appeal, the Appellate 
Assistant Commissioner confirmed the order of the Super Profit-tax Officer. 
He held, inter alia, that the amount under the head forfeited dividends 
could not be called a reserve since it wasin the nature of a “liability 
fund’. Dividend would become payable out of this amount as and 
when claims would be made by shareholders. 


3. A further appeal was preferred by the assessee to the Tribunal. 
‘The Tribunal held that Rs. 3,18,143/- represented forfeited dividends. 
This sum though declared as dividend had not in fact reached the share- 
holders, or alternatively, there was some difficulty on its payment to the 
shareholders and the said amount therefore was forfeited. On the autho- 
rity of the decision of the Supreme Court in (1) First National City Bank v. 
Commissioner of Income-tax, reported in 42 ITR at page 17, the Tribunal 
held that as forfeited dividend was not something kept apart for specific 
future use and was an amount which had already been distributed but 
which could not be paid tothe shareholders for some reason or other, 
it could got come within the concept of a reserve. The Tribunal held that 
all the three amounts under the heading “Provision for Taxation”, ‘‘pro- 
posed Dividend? and ‘forfeited Dividend’ should ail be treated as 
provisions. 


4, Mr. R. N. Bajoria, learned counsel appearing for the assessee, 


has fairly submitted that the question in respect of ‘Proposed Dividend’ 
and ‘Provisions for Taxation’ was covered by an unreported decision of 


80 Orient Paper Mills Ltd. v. Commr. of I-Tax, Calcutta [1978 (1) CLJ 


“this Court in Ineome-tax Reference No. 262 of 1969 in the case of (2) 
Braithwaits & Co. (India) Ltd. v. Commissioner of Income-tax, West 
Bengal I, Mr. Bajoria, however contended that a contrary view has been 
taken by the Gujarat High Court in a subsequent decision in the case of 
(3) Commissioner of Income-tax, Gujarat I vw. Mafatlal Chand & Co. 
Ltd. and another reported in 107 I.T.R. at p. 489 where it has been held 
that amounts set apart on account of Proposed Dividend should be inclu- 
ded in computing the capital of a Company for the purpose of Super 
Profit Tax Act, 1363 and should not be treated as a provision. Mr. 
Bajoria invited us to follow the later decision of the Gujarat High Court 
and review the earlier judgment of this Court. The earlier judgment of 
this Court is binding on us and as such we are unable to accept the 
contentions of Mr. Bajoria. 


5. The only point which remains to be considered is whether the 
amount standing as forfeited dividend in thé accounts of the Company 
should be treated as a reserve or as a provision. Mr. Bajoria contended 
that it was now settled that only if an amount was set apart fora known 
liability it should be treated as a provision and not otherwise. He cited 
the case of (4) Metal Box Company of India Ltd. v. Their Workmen 
reported in 73 I.T.R. at page 53 where the Supreme Court in dealing 
with computation of bonus under the payment of Bonus Ordinance obser- 
ved as follows (at page 67) 

The next question is whether the amount so provided is a provision 
orareserve. The distinction between a provision and a reserve is in 
commercial accountancy fairly well known. Provisions made against 
anticipated losses and contingencies are charges against profits and, 
therefore, to be taken into account against gross receipts in the P & L. 
account and the balance-sheet. On the other hand, reserves are. 
appropriations of profits, the assets by which they are represented 
being retained to form part of the capital employed in the business. 
Provisions are usually shown in the balance-sheet by way of deductions 
from the assets in respect of which they are made whereas general 
reserves propriétor’s interest (see Spicer and Pegler’s Book-keeping 
and Accounts, 15th edition, page 42). Anamount set aside out of 
profits and other surpluses, not designed to meet a liability, contin- 
geney, commitment or diminution in value of assets known to exist at 
the date of the balance-sheet is a reserve but an amount set aside out 
of profits and other surpluses to provide for any known Sability of 
which the amount cannot be determined with substantial accuracy is 
a provision (See William Pickles Accountancy, second edition, p. 192; 
part III, clause 7, Schedule VI to the Companies Aet, 1956, which 
defines provisions and reserve)” 


6. Mr. Bajoria contended that in the instant case the act of forfei- 
ture did not provide for any liability but on the contrary recorded a 
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disclaimer of liabiliy. Even if there would be subsequent payment to 
shareholders on account of dividends which had been forfeited the ‘same 
would be payments ex gratia and not in acknowledgment of any legal 
liability. Such a payment could not alter the character of the fund. In 

eany event before any such payment was made there had to be a waiver 
of forfeiture and there was no finding to that effect. 

7 Mr. A. K. Sengupta; learned counsel for the Revenue, has 
contended that it bas been found asa fact by the Appellate Assistant 
Commissioner in this case that from this func, that is, the amount set 
apart as ‘forfeited dividend’, dividend was payable as and when claims 
would be made by the shareholders. This finding not having challenged 
as perverse or without evidence the question was concluded. Mr. Sen 
Gupta cited the case of (5) Commissioner of Income-tax, Kanpur v. 
British India Corporation (P) Ltd., reported in92 LT.R. at page 38, 
where the Allahabad High Court considered whether ‘forfeited money 
reserve should be treated as a reserve or as a provision. There the Appe- 
date Assistant Commissioner had found that the assessee had been 
transferring to the ‘ferfeited monies account’ declared dividends which 
had not been collected by various shareholders. The Appellate Commi- 
ssioner also found that as and when some shareholders made claims the 
assessee though not bound did in fact make payment and debit the 
account. On such facts the Appellate Assistant Commissioner held that 
this fund could not be treated as a reserve. The Tribunal also found that 
this ‘forfeited money reserve’ arose because unclaimed dividends and 
Other amounts were being transferred to this account. The High Court 
accepted the above finding of facts and held that the unclaimed dividends 
represented an existing lability of the assessee to its shareholders as such 
unclaimed dividend was payable whenever a share holder put forward his 
claim from the ‘forfeited monies account’. Accordingly, it was held that 
the ‘forfeited monies account’ was a provision and not a reservé. 

8. Mr. Sengupta has cited certain passages from authoritative text 
books on English Company Law and has contended that a dividend once 
declared is not meant to be forfeited lightly. Gore Browne on Companies 
42nd edition at pp. 297-298 was cited for the following passage : 

“as soon as a final dividend is properly declared itis a debt pay- 
able to the members...If not paid within the period limited by the 
Limitation Act, 1939 the dividend is irrecoverable.. It is also frequently 
provided that dividends unclaimed for three or five years may be 
forfeited for the beneht of the Company; but this provision should 
not be inserted if there is any likelihood of the Company applying for 
final quotation,.. Any such forfeiture must be carried out with the 
utmost strictness.” 

9. A passage in Palmer's Company Law 2Ist Edition at p. 655 was 
also cited fer the proposition that relief against forfeiture would be given 
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` ; 
in most cases and that a forfeiture clause should be strictly construed. 


-10. Mr. Sengupta also cited William Pickles textbook ‘Account- 
ancy’ 3rd edition p. 990 to show that according to English practice, 
dividend when forfeited is transferred, to the Reserve or profit and loss 
Appropriation Account. He eontended that in the instant case the 
forfeited dividend had been transferred neither to the General Reserve 
Account nor te the Profit and loss Account. This was a special account 
and as and when shareholders preferred their claims for dividend after 
due time payment was made therefrom. In the premises this particular 
fund could not be treated as a reserve. 


If. On the authority of a decision of Bombay High Court im 
(6) Commissioner of Income-tax v. Tata Sons Private Ltd. reported in 97 
I T.R. at p. 128. Mr. Sengupta invited this Court to follow the decision 
of the Allahabad High Court in the case of British India Corporation (P) 
Ltd. (supra) and hold that the ‘forfeited Dividend fund, was a provision. 

12. We have carefully considered the respective submissions of the 
parties and it appears to us that in thie the following have been found as 
facts ; 

(a) The sum of Rs. 3,18,143/- had originally been declared as divi- 
dend and for some reason had not been claimed by the shareholders or 
were not paid to them and had been forfeited. 

(b) The said amount kept apart as ‘forfeited dividend’ was not 
something kept apart for specific future use. 

_ The aforesaid are the findings of the Appellate Tribunal and must 
be held to override any finding of the Appellate Assistant Commissioner 
to the contrary. On such facts it dees not appear to us that this parti- 
cular fund has the characteristics of a provision and not ofa reserve. 
Mr. Sengupta could not cite any authority for the proposition that under 
general law a dividend can not be forfeited or that even after forfeiture 
a shareholder retains a valid claim for the forfeited dividend without any 
waiver on the part of the Company. The Supreme Court has clearly 
laid down in the case of Metal Box Company Private Limited (supra; 
that a provision is created against anticipated losses or contingencies, 
whereas reserves are appropriated out of profits and are retained to form 
part of the capital employed in the business. In this case the fund 
under the head ‘forfeited dividend’ has not been set apart ex facie for any 
anticipated loss or contingent claim. It is also not found that the share- 
holders are entitled to claim from this fund directly or asa matter of 
course. The contention of Mr. Sengupta that this is a special fund and 
not a part of the reserve is not borne out by facts. This fund along with 
other funds of different nomenclature are shown in the accounts under 
the general head of “Reserves”. 


13. The facts found inthe case of British India Corporation (P) 
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Ltd. (supra) appear to be different from the facts found in the case before i 
us. It was found in’ that case that declared dividends which remained 
unclaimed and other amounts were being transferred to an account named 
as ‘forfeited money reserve’. There is no findirg that such unclaimed 
‘dividend had been forfeited. The Allahabad High Court did not consider 

"the factual and legal aspects of forfeiture of dividend. It was accepted 
asa fact thata shareholder’s claim against unclaimed dividend was met 
from the forfeited moneys account”. 


14. Inthe case before us there is clear finding that the fund in 
question consists of forfeited dividend and that this fund has not been set 
apart for any specific future use. These findings clearly distinguish the 
case before us from the case before the Allahabad High Court. 

15. For the reasons above,-in respect of forfeited dividend we 
answer the question referred in the negative and in favour of the assessee. 
As regards provisions for taxation and proposed dividend we answer the 
rest of the question in the affirmative and in favour of the Revenue. In the 
facts and circumstances there will be no order as te casts. 

Deb, J. : I agree. 

A S.G. 


{ CONSTITUTIONAL WRIT JURISDICTION } 
Befure Mr. Justice Manas Nath Rey 
Decision; January 10; 1978 
Paresh Nath Dutta ai B3 sik Petitioner 
Versus 

District Controller, Food and Supplies & Ors. s.  Respondents* 

Rice Milling Industry (Regulations) Act 1958 and Rules- Grant of 
licence—Refusal for non-compliance—Extraneous conditions imposed 
by licensing authority— Such conditions being contrary to statute, whether 
sustainable. 


The petitioner who is a sole proprietor of a Rice Mill, has 
challenged an order of the District Controller, Food and Supplies, Bankura, 
whereby the Controller has asked the petitioner to show cause in writing 
as to why his license for rice milling operations should not be suspended, 
revoked and his security deposit should not be forfeited on the ground of 
his failure,to comply with the terms and conditions attached to his 
licence. The conditions ‘attached are for his participation in the prc- 
curement operations. 

HELD: On a reference to the provisions of the Rice Milling Indus- 
try (Regulations) Act and the Rules framed thereunder, it appears that 
the conditions which were sought to be incorporated in the licence for 

*Civil Rule no. 337] (w) of 1974. 
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e compliance by the petitioner were incompetent and unauthorised inasmuch 
as such conditions are not to be found either in the Statute or in the Rules 
framed thereunder. As the conditions for participation in procurement 
operations are contrary to the statute and the rules the impugned order of 
refusal to grant licence to the petitioner on the plea that the petitioner haé 
failed to participate in the procurement operations, cannot be sustained. Acco-, 
rdingly the Rule is made absolute. The Respondents are required not to 
refuse licence to the petitioner for his refusal or failure to comply with 
the terms as referred to above. 

Saktinath Mukherjee and Mrinal Kanti Das a for tke Petitioner 
Manik Lal Mukherjee 7 m ... for the Respondents 


The judgment of the eae was as follows :— 

In this Rule, the petitioner, who is the sole proprietor of a Rics 
Mill known as Manada Rice Mill (hereinafter referred to as the said Mill} 
has impeached an order dated 26th April, 1974, by which the District 
Controller, Food & Supplies, Bankura, has asked him to show cause In 
writing as to why his licence shall not be suspended, revoked and the 
security deposit should not be forfeited for his failure to comply with the 
terms of the grant which was made by an order dated 13th February, 1974. 

2. Before dealing with the facts as mentioned in the petition it must 
be recorded first that although the Rule was made ready as regards service 
on 24th January, 1975, no return to the sime has been filed by the 
appearing respondents. 

3. The petitioner, it appears, is carrying on his business in Rice 
Mill for the last 10 or tl years except for a short break, when he could 
not run the same on account of various reasons beyond his control. He has 
stated that when he was running the said Mill prior to 1972 he had arran- 
gements for boiling, fanning, drying, stotage etc., and accordingly he 
could run the said Mill on the system known as ‘own account’ which 
means that the rice miller purchases paddy outright from the producer 
and then undertakes all operations on his own account to convert the 
paddy into rice and then sell the same in open market on his own account, 
For such operation on his own account it has also been stated that the 
rice miller is required to take a licence under the West Bengal Paddy and 
Rice (Licencing and Control) Order, 1967 (hereinafter referred to as the 
said Order). It has been stated by the petitioner that the said Order has 
nothing to do with rice milling as such but requires a rice miller to take 
out a licence under the said order, if he purchases paddy for milling rice 
and sells rice as produced out of such paddy. 

4. There is no dispute that at all material time the petitioner was 
holding: a licence for his rice milling operations as required under the Rice 
Milling Industry (Regulation) Act, 1958 (hereinafter referred to as the said ~ 
Act). He has further stated that his operations came within the meaning 
of “Milling Rice’ and he was the owner of a rice mill as defined under 
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the said Act and accordingly he used to carry on his rice milling business 
under a valid licence under the said Act till 1972 as aforesaid. The peti- 
tioner has stated that because of his failure, which again was beyond his 
control, as stated aforesaid his rice mill become a defunct - “Rice Mill” 
within the meaning of the said Act. The said petitioner has stated that 
during the latter part of 1973 he having had recovered from his illness and 
for the purpose of making a living for himself and his family, he decided 
to recommence the said Mill. 

5. The petitioner has stated that although in ordinary parlance a 
husking mill is different froma rice mill, yet for the purpose of the said 
Act a husking mill is a tice mill and the person who wants to operate such 
a mill is required to take out a licence under the said Act. Thus, he has 
stated that a licence granted under the said Act applies both to the 
limited operation known as husking as also to the wider operation comm- 
only known as rice milling and the owner of the husking mill apart from 
mere husking paddy does nothing else and all other operations are underta- 
ken by the the persons themselves who come to have the paddy husked. 
It further appears that in a rice mill properly so called on the other hand 
not only husking but all other connected operation are undertaken by the 
miller himself and this is so whether he does it on his account or merely 
on commission. 

6. The petitioner on or about 9th July, 1973 filed an application 
for permission to commence husking business in the said mill. The appli- 
cation appears to have been recommened by the Chairman of the con- 
cerned Municipality. In the said application, the petitioner has specifically 
mentioned that the pre-existing arrangements are no longer there and he 
intends to undertake husking operation only. Thereafter, the said appli- 
cation which was filed before the District Controller, Food and Supplies, 
Bankura, was forwarded to the Direetor, District Distribution Procurement 
and Supplies by his memo dated [8th August, 1973 and the Director 
concerned in his turn sent the application back to the District Controiler 
with his necessary comments by his Memo dated Sth November, 1973. 
The petitioner has alleged to have been informed by the Office of the 
District Controller and he has further stated that he believes that the 
Director concerned stated in the Memo as mentioned above that so far as 
the conversion of a rice mill with one huller into a husking mill, no special 
permission is required. It may be mentioned that the said Mill of the 
petitioner kad and has one huller. 

7. It has also been stated by the petitioner that thereafter, an 
enquiry was made into the matter, wherein the statements as made by him 
were found to be true. He has further stated that even thereafter and on 
being advised, on 18th December, 1973, he filed an application for permi- 
ssion to re-commence rice milling operations in the prescribed form and 
ultimately he was granted a permit, being permit No. 2504/HM dated 14th 
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January, 1974 informing him that such permit has been granted to him for 
rice milling operations in the said mill after obtaining a \jcence under the said 

Act. The said sanction was valid upto 14th April, 1974 and the same was 
issued by the Director of District Distribution, Procurement and Supplies. 
From a reference to the said communication, it would appear that the said 
Director desired the District Controller to ensure before the granting of , 
licence that the rice millers participate in the procurement operation. Such 
conditional! grant has been assailed in this proceedings to be invalid, void 
inoperative and without jurisdiction. 

8. The petitioner, however, thereafter, took necessary steps for 
obtaining the licence under the said Act and in that operation he was asked 
to intimate his williagness or his actual acquiesecnce of the formalities 
of the agreement in question and he has alleged that the authorities con- 
cerned would not have considered or granted him the necessary licence 
until he had given such undertaking in terms of the conditions as referred 
to hereinbefore. In fact, he has alleged that having placed into 
embarrassing circumstances, he was forced to agree to comply with 
such terms as mentioned above, although they were totally unautho- 
rised. He has now contended that such act on his part to agree to the 
said unauthorised terms which were imposed on him illegally and 
without any authority would not operate asa bar to the maintain- 
ability of the petition. It has been alleged by him that he was 
advised by the communication as mentioned hereinbefore that the lice- 
nce which would be issued in the month of March, 1974, would be 
valid till the end of the said month and at the time of the renewal he 
can make his position clear and operate the said mill merely as husking 
mill. He has, of course, stated that the question whether the rice miller 
would operate on his ‘own account’ or not was of no or total or irrelevant 
consideration so far as the permit or the licence under the said Act was 
concerned. Furthermore, the authorities under the said Act have no power 
to impose any such condition as aforesaid ina permit or licence, The 
petitiorer was ultimately granted a licence on 26th March, 1974 under the 
said Act which was delivered to him at a point of time when the same was 
to remain valid only for 5 days viz., upto 3lst March, 1974. He has 
stated that the permit so granted did not really contain any condition go 
as to require him to operate on his ‘own account’ orto participate in 
procurement operation. He has further contended that the condition as 
imposed being not the condition as prescribed under the said Act,would 
also be inoperative. There is also no dispute that in the meantime the peti- 
tioner has obtained a licence under the said Order. It has been stated by 
the petitioner further that before the expiry of the licence he filed an appli- 
cation for renewal of the same in the prescribed form and within the 
permitted time limit. He has further stated that along with the said 
renewal application, he submitted the licence in question to the Office of 
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the District Controller and the said application for renewal is still pending. 
It has been stated by him that he was given a token in respect of the said 
licence by way of a receipt and it was endorsed in the said receipt that the 
same would remain valid upto 30th April, 1974. He has further contended 
that it is the usual practice in the office of the District Controller concern- 
ed, respondent No. 1, to grant the receipt as aforesaid in respect of the 
relevant renewal application, so as to enable the applicants for renewal to 
prove, it necessary, that he has filed the application for renewal. He has 
further alleged that after such an application for renewal is made, the 
authorities are required to dispose of the same in accordance with law. 
It further appears that the petitioner made repeated representations for 
the purpose of obtaining the necessary informations about the fate of his 
application which was so recommended by the Chairman of the Munici- 
pality concerned, for convertion the said mill into a husking mill, as because 
of his poverty he was not in a position to run the said mill any longer. 
Thereafter, on or about 29th April, 1974, he was served with the impugned 
Memo dated 26th/27th April, 1974 from the District Controller, Food & 
Supplies, Bankura, which in fact was a show cause notice. In the said 
Memo it was stated that it appsars from his petition dated 18th April, 
1974 that the petitioner would run the said mill as husking mill from 19th 
April, 1974, instead of working the same asa rice mill. He was further 
informed that his licence for the said mill was issued on the condition that 
he would participate in procurement oparation as per Director’s Order 
No. 2504/RM dated 14th January, 1974, granting the permit to the defunct 
rice mill. From the Memo as aforesaid it further appears that the peti- 
tioner was directed to show cause in writing within a week from the date 
of the receipt of the said Memo as to why his licence should not be suspen- 
ded, revoked and security forfeited for the above irregularities. Imme- 
diately on receipt of the said Memo, the petitioner showed cause, contend- 
ing, inter alia, amongst other that he had not violated any provision of 
the said Act. He also contended that the conditions for participation in 
the procurement operation was not to be found anywhere under the said 
Act and as such the same was unauthorised and absurd. 


9. Thereafter, the petitioner was again served with a second show 
cause notice dated 13th May, 1974, issued by the District Controller 
concerned wherein it was mentioned that the cause as shown by the peti- 
tioner was not convincing and he was informed that the conditions which 
were imposed while granting the permit should be ensured viz, the rice 
miller should participate in procurement operation. The said second show 
cause notice has also been termed by the petitioner as illegal, malafide, 
arbitrary and without jurisdiction. The petitioner has further stated that 
the condition as was sought to be imposed on the basis of the admiais- 
trative direction to subordinate officers, which was struck out in the copy 
of the permit which was served on him, was also improper and contrary 
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to the provisions of the said Act. He has further statgd that the surren- 
Ger of the licence granted under the said Order has nothing to do with the 
granting of the licence under the said Act. However, by his letter of 19th 
May, 1974 the petitioner duly showed cause to the District Controller 
concerned. In the said show cause it was also categorically mentioned 
again that under the relevant provisions of law the authorities empowered 
to grant permit was not entitled to impose any condition regarding miller’s 
participation in the so-called procurement operation. It was also indi- 
cated that as the permit, which was valid upto 3lst March 1974, was 
delivered to the petitioner only on 26th March, 1974, there could not be 
any occasion for participation in the so-called procurement operations, 
even if such terms were proper. The petitioner further indicated that 
since his application for renewal of licence as aforesaid was and is still 
pending and the alleged condition in the licence was not made known to 
him, the action as sought to be taken was improper. 

10. Mr. Saktinath Mukherjee appearing in support of the Rule, 
first relied on section 5(3) of the said Act which deals with the granting 
of permits in respect of new defunct rice mill and is to the following 
effect : 

5(1) .. 
5{2)... sii 
5(3) : If, on receipt of any such application for the grant of a 
permit, the Central Government is of opinion that it is necessary so 
to do for ensuring adequate supply of rice, it may, subject to the 
provisions of sub-scction (4) and sub-section (5), grant the permit 
specifying therein the period within which the mill is to be established 
or, as the case may be the mill is to re-commence rice-milling operation 
and (such other conditions (including such conditions as to improv- 
ements to existing machinery, replacement of existing machinery and 
use of improved methods of rice-milling, as may be necessary to 
eliminate waste, obtain maximum production and improve quality) as 
it may think fit) to impose, in accordance with the rules, if any, made 
in this behalf. 
He then referred to the provisions for the grant ofa licence in section 6 
and more particlarly to sub-section 3 thereunder which is te the following 
effect : 
61}... ses 
6(2)... a me ° 
6(3): A licence granted by the licensing officer on application 
made under this section shall be subject to the following conditions, 
namely ;— 
(a) that the licensee shall recover from every customer not less 
than sixty per cent of the charges fer milling rice in kind, that is, in 
rice, 
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(b) that the licensee shall deliver to the State Government (seven 
tonnes, in the case of a husking mill which is fitted with a No. 2-type 
of huller and in any other Case), five tonnes of rice of fair average 
quality within the thirtieth day of April every year, at sych price 
as may be fixed by the State Government under any law for the 
time being in force, and . 

(c) such other conditions, if any, as the State Government 
may, by notification, specify. 

Apart from relying on rules 3 and 4 of the Rice Milling Industry (Regul- 
ation and Licensing) Rules, 1959, which are to the following effect : 

Rule—3: Permit: (1) Every application for a permit shall be in 
Form 1. 

(1A) In the case of a new rice mill, the application referred to in 
sub-rule (1), shall be made before taking any of the following steps, 
namely :— á 

(a) raising frora the public any part ofthe capital required for 
the rice mill ; 

(b) acquiring land for setting up the rice mill 3 

(c) commencing the construction of any part of the building 
wherein the rice mill is intended to be installed ; 

(d) placing order for the whole or any part of the plant and 
machinery required for tle rice mill. 

(2) The investigation referred to in sub-section (4) of section 5 
of the Act shall be made with a view to ascertaining whether the 
grant of the permit is necessary for ensuring an adequate supply 
of rice and shall, in addition to the matters speified in clauses (a) 
to (c) of that sub-section, relate to the ascertainment of informa- 
tion regarding :— 

(a) the effect that the operation of the new or the defunct rice 
mill may have on the Jocal economy ; 


(b) the pattern of trade and commerce in rice in the locality ; 

(c) the reasons for the stoppage of operation in the case ofa 
defunct rice mill ; 

(d) the necessity or otherwise for an addition to the productive 
capacity of the existing rice mills in the locality ; 

(e) whether hand-pounding industry in the locality is already 
well organised and whether the establishment of a new rice mill is likely 
to affect adversely that industry. 

(3) In granting a permit for the establishment of a new rice mill 
preference shall be given to sheller-type mill. 


(4. A permit granted under section 5 of the Act shall be in 
Form II. 


| 
(5) Every person to whom a permit has been granted shall :—- 
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_ (a) If it is for the establishment of a new rice mill, establish the 
same within six months ; or 

(b) If it is form re-commencing rice-milling operation in a defu- 
nct fice mill, re-commence such operation within three months, from 
the date of grant of the permit or within such further period as the 
authority, granting the permit, may allow. 


Rule—4 : (1) An application for a licence shall be made :— 


(a) by the owner of a new rice mill who has obtained a permit 
under section 5 of the Act, after he has established the mill within the 
prescribed period. 

(b) by the owner of a defunct rice mill, after he has been 
granted a permit for re-commencing milling operation ; and 

(c) by the owner of an existing rice mill within such period after 
the commencement of the Act as may be specified in the order under 
the proviso to sub-section (2) of section 8 of the Act. 

(2) Every application for a licence shall be in Form III and shall 
be accompanied by the treasury receipt evidencing payment of the 
prescribed fee. 

(3) The fee payable for a licence shall be Rs. 5/- and that for the 
renewal of a licence shall be Rs. 2/-. 


(4) Every licence granted under Section 6 of the Act shall be in 
From IV, shall be subject to the conditions specified therein and shali 
be valid for such period not exceeding one year as may be specified 
therein and may be renewed for periods not exceeding one year at a 
time. 


he submitted that the conditions as imposed viz., that the licensee should 
participate in procurement operation being a condition foreign either to 
the provisions of the said Act orto the Rule as framed thereunder, the 
incorporation of such terms or the refusal to grant licence to the petitioner 
for not complying with such terms, was improper. 


11. Considering the arguments of Mr. Mukherjee and on a refere- 
nce to tke provisions of the statute as referred to hereiabefore and the 
rules as framed thereunder, it appears that the conditions as aforesaid, 
which were sought to be incorporated for the observation by the petitioner 
was incompetent and unauthorised, such condition was not to be found 
anywhere in the statute. When a condition has been sought to be impo- 
sed which is countrary to the statute then the submissions of Mr. 
Mukharjee should be held to be of substanee and as such the impugned 
refusal on the basis of the failure of the petitioner to participate in procu- 
rement operation, which again were conditions, as mentioned hereinbefore 
foreign either to the statute or tothe rule as framed thereunder, the 
refusal to grant licence on that basis cannot be sustained. 


12. Thus the rule is made absolute and the respondents are ruquired 
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not to refuse licence to the petitioner for his refusal or failure to comply . 


with the terms as meptioned above. 
There will be no order for costs. 
This will not, however, prejudice the respondents from proceeding 
afrcsh in the matter and take appropriate decision in accordance with the 
faw for the renewal of the licénce to the petitioner as for the refusal of the 
same epprepriatly, if they are so advised. 


P. R. 


{ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Pradyot Kumar Banerjee and 
My. Justice Ganendra Narayan Roy 
Decision : December 20, 1977 


Dr. Mahendra Yashwant Bal & Ors. so ... (PIff.) Appellants 
Versus 
Sm. Juthika Mullick & Anr. a ..  (Defts.) Respondents* 


West Bengal Premises Tenancy Act (12 of 1956', Secs. 2 (h) & 3:2) 
proviso— Tenancy under registered lease— Tenancy for life without right of 
heritability — Lessee died within 5 years of lease— Whether the Act would be 
attracted to such a lease, if not, why not— Interpretation. 


By a registered deed, dated 11.7.66 the suit property was leased out 
to the predecessor of the defendants. The said lease contained a 
covenant that the lease was for the life time of the lessee and that the 
jessee’s heirs must vacate and deliver vacant possession of the demised 
premises within a specified time after the death of the lessee. The 
lessee died on 16.12.70. The Court below held that as the lessee died 
within 5 years, the lease is to be construed as for a period less than 
20 years and in view of the proviso to section 3(2), the provisions 
of the Act are applicable to the said lease. The suit was dismissed 
and the plaintiff preferred an appeal to High Court. 


The points for determination are: (1) whether the impugned lease 
for a life is a lease within the meaning of section 3(2) of the West Bengal 
Premises Tenancy Act, and (2) whether the lease for life is a lease for 
an indefinite period. 


HELD: The lease in questionisa lease for the life time of the 
lessee and on his death, the defendants as heirs have no right to the same. 
Section 3 of the Act envisages ‘lease’ for definite periods as mentioned 
therein and such a period must be mentioned in the lease itself. In other- 
words, if the lease is not for a definite period, Section 3 of the Act 

* Appeal from Original Decree No. 105 of 1974. 
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e would not be attracted. Unless the lease is for a particular period of 
not less than 20 years and if the period is limited by the lease, the 
Proviso to section 3(2) will not apply or in otherwords, the lease itself 
will have to provide the termas to when the lease would commznce and 
when the lease would expire. If the lease is for a period of time of not 
less than 20 years, then, of course, section 3(2) would come into pluy.. 
in the present case, it appears that the lease commenced from a parti- 
cular date but the duration of the lease was uncertain and the period was 
not limited. In respect of such a lease, the happening of a subsequent 
event can not be taken into account because the period of lease is unlimited. 
‘dn the instant case, inasmuch as uo period has been mentioned in the lease 
and the happening ofa particular event is uncertain, Section 3 of the 
Act would not come into play. The provisions of the Act will not also 
be applicable to a lease where the tenant holds a premises under such @ 
lease and his tenancy right is not heritable. 


Cases referred to > 
(1) (1848) Vol. III of Durnford & East’s Reports, 462 
(2) Ashutosh Lahiri y. Chandi Charan Mitra, 31 CWN 46 
(3) Chandi Charan Mitra y. Ashutosh Lahiri, 40 CWN 52 
(4) Md. Sadaktul Bari v. Maulia Raziuddin Md. Idriskhan, 43 CWN: 
7194 
(5) Baboo Lekhraj Ray v. Kunhya Lal, (1877) LR 4 IA 223 
(6) Shah Mathuradas Maganlal & Co. y. Nagappa Shankarappa 
Malage, 1976 (3) SCC 660 l 
B. C. Dutt and Subhas Kumar Banerjee... ... Jor the Appellant 
Monoharan Saha xe a. vee for the Respondents 

The judgment of the Court was as follows : — 

Banerjee, J.: This appeal arises out of a suit for eviction of the 
defendant from the suit premises No. 266A. Chittaranjan Avenue, Cal- 
cutta. The plaintiffs are the owners of the suit premises. Yashwant 
Waman Bal died leaving behind the plaintiffs as his heirs and legal 
representatives. The predecessor-in- interest of the plaintiffs leased out to 
one Lall Behari Mullick the suit premises by a registered deed of lease 
dated 11th July, 1966 at a monthly rent of Rs. 160/-. The said lease, 
inter alia, contained the Jessee’s covenant that the lease was for the life 
time of the lessee and that the lessee’s heirs, executors, administrators, 
representatives and assigns must yield up and delivered quiet, peaceful and 
vacant possession of the demised premises within 3 months of the date 
of the death of the lessee, unconditionally and without any objection 
whatsoever and they shall have no right to hold over the demised pre- 
mises after the said period for any length of time under any circumstances. 
The lessee having died on 16th December, 1970 and the defendant 
not having delivered quiet and peaceful possession to the lessor’s heirs, the 


ʻi 
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suit was brought for khas possession of the premises. The case of the 
defendant as set out in paragraph I[ is as follows :— 

“il. The defendants specifically state that Lall Behari Mullick 
having died on 16th December, 190 the Registered lease dated 11th July 
1966 has come to the category of a Lease for less than 5 years by 
operation of statutory Jaw and so the matter is governed by the West 
Bengal Premises Tenancy Act, 1956. The defendants who resided in 
the suit premises with said Lall Behari Mullick during his life time, 
have become monthly tenants under the plaintiffs by operation of law 
and they are still residing therein as monthly tenants. After the death 
of Lall Behari mullick the rent for the suit premises was tendered to the 
plaintiff No. 1 by postal money order by the defendant Ne. l. On 
refusal to accept the said tender of rent the defendants have been duly 
dispositing their rent for the suit premises month by month with the 
Rent Controller, Calcutta.” l 

Admittedly the lease was registered and executed on lith July, 1967. It 
is also admitted that Lall Behari Mullick died on 16th December, 1970. 
In this case the question for adjudication is whether the West Bengal 
Premises Tenancy Act applies or not. The Court below held that as the 
lessee died within 5 years, the lease must be held to be for a period less 
than 20 years and in view of the proviso to section 3 sub-section (2) of the 
West Bengal Premises Tenancy Act, 1956, the Act is applicable. 

2. Mr. B.C. Dutton behalf of the appellant contended that the 
lease for life is a lease for an indefinite period and is governed by section 
L1{(b)of the Transfer of Property Act and is determined with the demise 
of the lessee and the defendant’s heirs have no right, title and interest in 
the lease. The lease for life is not alease for either :5 years or 20 
years and cannot come within the mischief of section 3 of the West 
Bengal Premtses Tenancy Act. 

3. Mr. Saha on behalf of the defendant-respondent relied upon 
the case reported in (1) (1849) Vol-IU of Durnford & East’s Reports. 
462 and contended that with the death of the lessee the term of the 
lease will be for a definite period. The point for determination is 
whether the lease for a life is a lease within the meaning of section 3 
sub-section (2) of the West Bengal Premises Tenancy Act. The lease 
for life is a lease for an indefinite period. 

4. Ina case reported in (2) (Ashutosh Lahiri v. Chandi Charan 
Mitra) 3: CWN, 46, on which Mr. Dutt relied,: it has been 
held that where a lease was to the effect that the land was settled with 
the lessee at an annual rent and the lessee was to “enjoy and possess 
the same by constructing a homestead and residing therein, regularly 
paying the rent” and there was no term of inheritance in the lease. It 
was also held that the interest created by the lase which was neither 
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for a definite term nor one expressly for perpetuity was not that ofa 
tenant at will or of a yearly tenant and it would be right to apply to it 
the generał rule of construction which is to the effect that if a grant was 
made to a man for an indefinite period it enures generally speaking at 
least for the life-time of the grantee unless there were some words 
showing the intention that a heritable grant was made. In the case 
(3) (Chandi Charan Mitra v. Ashutosh Lahiri), reported in 40 CWN 52 
at page 54 it has been held that a lease of immovable property is 
determined by efflux of time limited thereby. No definite period has 
been mentioned in the lease. It was argued by the appellant in that 
case that if no period is specifically mentioned in a lease, it must be a 
perpetual lease. It was held by Their Lordships that if no period is 
definitely stated, it does not necessarily follow that the lease is a 
perpetual lease. A lease is a transfer of a right to enjoy for a certain 
term, express or implied or in perpetuity. A lease for life ts a 
lease for a certain period, for it _terminates with the death of the 
lessee. If a grant be made to a man for an indefinite period, it 
enures, generally speaking, for his life-time and passes no interest 
to his heirs unless there are some words showing an intention to 
grant a hereditary interest. This rule of construction, however, does 
not apply, if the period for which the grant is made can be defi- 
nitely ascertained from the other terms of the instrument. Though 
the lessor and the lessee were members of the legal profession, no 
words of inheritance such as Mourashi, Kaimi, etc. which are ordina- 
rily used in a permanent lease are to be found in the patta. In the facts 
of the case it was held that the lease is not a perpetual one but a tenancy 
for life time. In the case reported in (4) Md Sadakatul Bari v. Maulir 
Raziuddin, Md Idris Khan, 43 C.W.N., 794, it has been held following 
(5) Baboo Lekhraj Roy v. Kunhya Lal L.R.4 I.A., 223, that ifa grant 
be made to a man for an indefinite period, it enures generally speaking 
for his life-time and passes no interest to his heirs, unless there are some 
words showing an intention to grant an hereditary interest. 

5. In the facts of the present case, from the lease document which 
is Ext. 1, it is clear that the lease is not heritable. Under section 2th) of 
the West Bengal Premises Tenancy Act, “tenant” has been defined and it 
appears from the definition of the “tenant” that the heirs who were ordina- 
rily ersident with the deceased tenant at the time of his death comes within 
the definition of the “tenant” but in any case a tenant must be an heir in 
possession. In the present case, the lease deed makes it clear that tenancy 
created under the lease is not heritable. Therefore on the definition of the 

“tenant”, as appears from the West Bengal Premises Tenancy Act, the def- 
endant cannot be tenant by any stretch of imagination in respect of the pre- 
mises because it has been specifically provided that the heirs of the deceased 
lessee will have no right, title and interest in the demised premises. On 
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the other hand, it has been stated therein that the lessor’s heirs will yielé 
up and deliver peaceful possession within 3 months after the death of the 
lessee. In the lease, Ext. 1, the lessor’s interest includes his heirs,’ repre- 
sentatives and assignees but the lessee does not include them at all. It 
has been specifically provided that the lease will be determinated with the 
death of the lessee. Therefore the defendant cannot be regarded as a 
tenant within the meaning of the Act atall. In (6) Shah Mathuradas 
Maganlal & Co. v. Nagappa Shankorappa Malage, 1976 (3) S.C.C., 660 
it has been provided that the Rent Restriction Act is not applicable where 
the mortgagee is in possession. In our opinion, Mr. Dutt is right when 
he drew the analogy in the facts of the present case. In this case, in our 
opinion, the lease was for life time and with the death of the lessee, the 
defendant has no right, title and interest in respect of the same. We are of 
the opinion that section 3 of the West Bengal Premises Tenancy Act envisa- 
ges lease for definite periods mentioned in the section which must be men- 
tioned in the lease itself. If the lease is not for a particular period section 
3 will not come into play. Unless the lease is for a particular period of 
not less than 20 years and if the period is limited by the lease, proviso to 
section 3 of the West Bengal Premises Tenancy Act will not apply or in 
the other words the lease itself will provide the commencement of the term 
and also when the lease must expire. If the lease is for a period of time 
of not less than 20 years, then of course, section 3(2) of the Aet will 
come into play. In the present case we have seen that the lease commen- 
ced from the particular time but the period is uncertain and the period is 
not limited. In such lease, happening of a subsequent event cannot be 
taken unless the period is limited. In this case as no period has been 
mentioned and the happening of a particular event is uncertain, section 3 
of the West Bengal Premises Tenancy Act does not come into play and 
the West Bengal Premises Tenancy Act will also not apply in such lease 
as the tenant holds the property under a lease and the tenant’s right 
is not heritable. 


6. In our opinion, the lease is not for a fixed period and the period is 
uncertain. The case reported in 1789(3) Durnford & East’s Reports’ 
462, in our opinion, is not at all applicable in this case. In the said 
case the lease was for a particular time and on happening of a certain 
event, the lease was sought to be extended. Lord Kenyon, J. on the 
facts of that cise held that on happening ofa certain event the period 
of lease became certain. In the facts of this case when the particular 
definition of a “tenant?” has been given, we cannot hold that the said 
case applies to the facts of the present case, more so, when it is made 
clear by section 3 of the West Bengal Premises Tenancy Act. 


_ 7, In the circumstances, therefore, in our opinioa, Mr. Dutt is right 
in his contention and the appzal must be allowed. The judgment and 
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decree of the Court below are set aside. The suit is decreed. The defen- 
dant must vacate the premises within 3 months from the date. In default, 
the appellant may execute the decree. 


Ray, J.: I agree. 
N.C.§. 


‘[ CONSTITUTIONAL WRIT JURISDICTION |] 
Before Mr. Justice Manas Nath Roy 
Decision: January 6, 1978 
Sukumar Banerjee a . ai Petitioner 
Versus 
Chairman, Cal. Improvement Trust & Ors.  ... Respondents* 
West Bengal Government Premises (Tenancy Regulation Act 
(19 of 1976), Sec. 3—Termination of tenancy — Tenancy based on Agreement 
—Imposition of conditions beyond Agreement and enforcement thereof by 
Calcutta Improvement Trust—Tenant refusing to comply with the ex- 
traneous terms—Threat by authorities to evict with police assistance under 
section 157 of Calcutta Improvement Act—Threat as per order illegaly 
made and liable to be quashed— Interpretation. 


Constitution of -India— Article 226(3)—Alternative relief—Bar to 
invoke writ jurisdiction—Exception to the rule. 


The. Calcutta Improvement Trust is the owner of an Industrial 
Housing Estate at Christopber Road at Caleutta. Flat no. 5 in 
Block If of the said Estate was allotted to the petitioner in 1954 at 
a monthly rental of Rs. 19/- on the basis of an Agreement entered 
into by the parties. In the said agreement there were several stipula- 
tions about payment of rent, termination of tenancy etc. etc. The 
petitioner has been in occupation of the flat for a long time. A notice 
dated 27.1.72 was served upon the petitioner calling upon him to 
produce a certificate from his employer stating the exact employment 
he holds and his total monthly salary for the purpose of proving his 
eligibility for direct tenancy in respect of the flat. The petitioner duly 
submitted his explanation to the said notice. Thereafter the petitioner 
was further informed that in case of his failure to supply the necessary 
particulars demanded, appropriate steps would be taken for his eviction 
with the co-operation of the police as per section 157 of the Calcutta 
Improvement Trust Aet. Such action on the part of the authorities 
concerned has been impeached in the rule. 


HELD : It is true that section 157 of the Act has empowered the 
Trust authorities to seek police help but the availability of such assistance, 


*Civil Rule no. 1761 (w) of 1974. 
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must be commensurate with and in terms of the intention of the legislature 
as depicted through the preamble to the Act only. The circumstances as 
mentioned therein would not be applicable in the case of eviction of a 
tenant from a flat belonging to the Housing Estate of the Trust ordinarily. 
The tenancy of the petitioner is governed by the terms of the Agreement and 
unless there is any infraction of those terms or any one of them he can not 
the evicted. Such eviction again cannot be made without following or taking 
recourse to the ordinary laws of the land relating to landlord and tenant. 
Further there is no iustification in threatening the petitioner fo evict him 
with police help under section 157 of the Act. AS such the impugned orders 
under section 157 at this stage were improper, unauthorised and without 
jurisdiction. So the impugned order containing such threat should be set 
aside, cancelled and quashed. 

It is true that where the statute confers a jurisdiction to do an act it 
impliedly also confers the power of doing all such acts, or employing such 
means as are essentially necessary for execution of that act. But before 
implying the existence of sucha power, the court must be satisfied that 
the exercise of that power is absolutely necessary for the discharge of 
the power conferred and not merely that it is conviniant to have such 
power. The authority under section 157, viZ., to ask for police assistance 
would be reasonably required in terms of the intent of the Statute and 
such assistance can be asked for in appropriate cases .and circumstances. 
Considering the intent of the statute the provisions of section 157 would 
not be unreasonable. But the Trust should be slow in availing itself of 
such assistance and should consider and decide first whether such assis- 
tance can be asked for in the given case. Keeping in mind the intention of 
the statute. 

The provisions of Article 225 (3) of the Constitution of India would 
not operate as a bar tothe maintainability of the instant writ petition 
inasmuch as the steps sought to be taken in the matter of issuing the 
threat to evict the petitioner from his flat through police assistance under 
section 157 of the Act, was wholly unauthorised and without jurisdic- 
tion. When an action is totally without jurisdiction or unauthorised and 
the right of a citizen, which. as in the present case, is involved, then 
the provisions of Article 226 (3) would not be a bar to the maintainability 
of a writ application. Thus, the existence of another remedy by way of 
a suit, as argued by the respondents, would be of no avail. 

It has been urged that this Court, in the instant case, should not 
interfere because the infraction, if any, is one of a contract. This 
contention is not tenable because, herea statutory body has sought the 
assistance of the police or has purported to take recourse to such assistance 
without any reason. justification and in an unauthorised manner and thus 
has infringed the right of the petitioner to hold his tenancy which again is 
his right to property. Further, the petitioners right to hold his tenancy 


98 Sukumar Banerjee v. Chairman, Cal. Improvement Trust [1978 (1) CLJ 


has been sought to be infringed or interfered with by the issue of the 

impugned notices under section 157 of the Act, did when that would 

involve his right to hold property, his legal right has been sought to be 

infringed and interfered with and as such he would have a legal right and 

character to maintain the writ application and to invoke the constitutional 

jurisdiction of this Court. . 
Cases referred to : 


(1) Bishan Das v. State of Punjab, AIR 1961 SC 1570 

(2) Lalla Yeshwant Singh v. Rao Jagdish Singh, AIR 1965 SC 620 

(3) Mohanlal y. State of Punjab, 1970 SC 1 95 
Kashikanta Moitra and Utpal Bhattacherya Sg ... for the Petitioner 
Kanan Kumar Ghose and Satindra Mohan Mukherjee ... for the Respondents 


The judgment of the Court was as follows :— 


The Calcutta Improvement Trust (hereinafter referred to as the said 
Trust), is the owner of an Industria! Housing Estate at Christopher Road, 
Calcutta. Flat No.5 in Block II ‘of the said Estate was admittedly 
allotted in September, 1954 to the petitioner, at arental of Rs. 19/- per 
month on the basis of an Agreement executed in the prescribed form at 
the direction of he said Trust and in favour of the Estate’s Officer of the 
said Trust, who is now known as Estate’s Manager. 

2. The said agreement, amongst others contains stipulations for the 
payment of agreed rent for each Calendar month, on or before 12th of the 
month, for which it is due and the tenancy could be terminated on 15 days 
notice on either side expiring witha month’s notice. There isa further 
stipulation that the tenant should agree to abide by the Rules appended to 
the agreement and those Rules would also form part of the agreement in 
question. The said Rules disclosed that the concerned flats were designed 
for persons of moderate income and were not built for profit. A less 
than economic rent has been fixed to make them available to such persons 
and the tenants would be selected with some care. The said rules lay 
down further, the rights and obligations of the tenants and has not either 
mentioned any other scheme under which the tenancy was created or how 
or under what circumstances the stipulated rent could be enhanced. 


3. After duly occupying the tenancy in question for a long time, 
a notice dated 27th January 1972, was received by the petitioner for prod- 
ucing in the office of the said Estate's Manager, a certificate from his 
present employer stating the exact employment he holds and his total 
monthly salary for the purpose of proving his eligibility for direct tenancy 
in respect of the flat. He was further informed that if his wage limit was 
Rs. 350/- per month, he should be allowed to retain the concerned flat 
after giving a direct tenancy till his wages would reach Rs. 500/- per 
mouth and only on payment of an additional charges of 10% of the in- 
come exceeding Rs. 350/- per month. 
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4. Such action on the part of the authorities of the said 
Trust has been impeached in this rule. The petitioner has conten- 
ded amongst others that since he held a direct tenancy under the said 
„Trust and has been paying rent regularly, the action in the shatter of 
calling for additional information and a direction to pay higher rent was 
improper and unauthorised, apart from being without jurisdiction, a. bi- 
qrary and motivated. Itis further contended that the action was ultra 
vires the Calcutta Improvement Trust Act, 1911. Further, it appears that 
thereafter, another notice dated 8th February 1974 was received by 
the petitioner, informing him that if the informations as were asked for by 
the earlier letter do not reach within a stipulated time then he would be 
evicted with the co-operation of the police in terms of section 157 of the 
Calcutta Improvement Trust Act, 1911, which is to the following effect : 


157” a T (1) 


The Commissioner of Police and his subordinates shall be bound to 
co-operate with the Chairman for carrying into effect and enforcing 
provision of this Act. 


(2) It shall be the duty Of concerning police who is subordinate 
to the Commissioner of Police (i) to communicate without delay to 
the proper officer or servant of the particular any information which 
he receives of a design to commit or of the Commission of any offence 
against this Act or any rule made herein, and (il) to assist the Chair- 
man or any officer or servant of the particular reasonably demanding 
his aid for the lawful exercise of any power vesting in the Chairman 
or any such officer servant under this Act or any such rules”. 


5. On receipt of the aforesaid communication, the petitioner duly 
informed hte authorities of the said Trust that the terms of the tenancy 
agreement, some particulars, whereof have been mentioned hereinbefore, 
could not be changed unilaterally by the said Trust or its Officers and as 
such he was not obliged to produce the income certificate and the particu- 
lars of the exact nature of employment. The petitioner has further produced 
a rent receipt, duly issued by the resident care-taker of the Estate’s Dep- 
artment of the said Trust for the month of March, 1974 viz., the month 
in wliich the present Rule was obtained, for the purpose of showing that 
the relationship of landlord and tenant under the Act still subsisted 
between him and the said Trust. He further contended that it was absurd 
on the face of the records and illegal too on the part of the said Trust to 
ask for the informations as mentioned above. He has alleged that the res- 
pondents concerned, for the purpose of suiting their own convenience, int- 
erest and object have taken recourse to the action as mentioned herein- 
before, not only for the purpose of harrassing hima but such action on their 
part was a preldue to have him evicted with police help under section 
157 as aforesaid,without taking recourse to the ordinary laws of the land 
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relating to landlord and tenant and after giving a go by to the stipulations 
tn the agreement itself. 

6. A further communication, on such refusal or failure of the peti- 
tioner to furnish necessary particulars, was received by him fromthe resi? 
dent caretaker of the said Trust, being respondent No. 6, whereby he was 
again informed that in case of his failure to supply the necessary particu-. 
lars,appropriate steps would be taken for his eviction with the co-operation 
of the police under section 157 of the Act. In addition to his contentions 
as above, the petitioner has also contended that the authorities of the 
said Trust could not take recourse to section 157 of the Act for the 
purpose of evicting him or terminating his tenancy, He has, of course, 
mentioned that if at all the respondents could hive his tenancy termina- 
ted in terms of the agreement in question and afier following the laws 
relating to landlord and tenant and in other words and more particularly, 
he could not be evicted in the manner as has been sought to be done. He 
has further contended that the action to have a tenant summarily evicted, 
was not onty void ab initio but was without jurisdiction, motivated and 
malafide. In any event, it has been submitted by the petitioner that the 
authorities of the said Trust would not be authorised to take recourse to 
the provisions of section 157 of the Act for evicting him and they cannot 
take the aid of the said section or threaten him with the consequence of 
eviction with the aid and assistance of the police in case of his failure as 
mentioned hereinbefore or even if he fails to deposit the rent. He has further 
submitted that the provisions of section 157 of the Act, in view of the 
terms thereof read and considered along with the intention of the legisla- 
ture, cannot be used for eviction of a tenant in the facts and circums- 
tances, which are peculiar to this case. He has further contended that 
the respondents cannot evict him with police help without going to a 
court of competent jurisdiction for obtaining a decree for eviction and 
recovery of possession under the law. It has also been contended that 
even if the petitioner isa trespasser, he cannot be evicted with the aid 
and assistance of the said section 157. The petitioner has categorically 
asserted to be a direct tenant and entitled to all protections of law. He 
has also categorically stated that he has not violated any provisions of the 
concerned tenancy agreement. It has also been stated by him that evea if 
his monthly remuneration exceeds Rs. 500/-, the authorities of the said 
Trust, in view of the subsisting agreement, would not be entitled to have 
the rate of rent increased. He has further alleged that already some of 


the tenants of the Housing Estate of the said Trust have been improperly 
evicted with police help and such action was taken so abruptly that those 
tenants could not find time to approach any Court of Law for the neces- 
sary redress. As such, the petitioner has stated that he has become 
apprehensive on the threats as shown through the letters as aforesaid and 
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e 
that would make this application maintainable although no final order 
has as yet been passed. : 


7. Mr.Moitra, appearing In support of the Rule apart from sub- 
mitting on the contentions as mentioned hereinbefore, submifted further 
that the circutious methods as adopted by the respondents concerned in 
the instant case, for having the petitioner, amongst others, evicted from 
their accommodation, was neither authorised under the law nor such 
action was bonafide too. He further placed reliance on the objects of the 
Act itself, which make provisions for the improvement and expansion of 
Calcutta by opening up congested areas, laying out or altering streets, 
providing open spaces for purposes of ventilation, or recreation demol- 
ishing or constructing buildings (clearing bustees, executing housing sche- 
mes and schemes for the rehousing of persons displaced by the execution 
of improvement scheme, acquiring land for the purposes and all works rela- 
ting thereto), and otherwise, submitted that in view of the intent of the 
legislature, as depicted through the preamble of the Act as referred to 
hereinbefore, taking recourse to the provisions of section 157 or the threat 
to have the petitioner evicted with the aid and assistance of such provi- 
sions, was absolutely unauthorised. It was also submitted by Mr. Moitra 
that the threat to evict the petitioner as sought to be given through and ~ 
with the help of the police under seetion 157 of the Act was unauthorised, 
void and arbitrary and in any event the provisions of the said section, in 
view of the preambie.of the Act and in the facts of the case, could not be 
taken recourse to. It was also submitted by him that be it under the 
agreement in question or otherwise or in any event, the Respondents had 
acted illegally and they had no right or authority to ask for the certificate 
of income from the petitioner and he could not ordinarily be evicted from 
the tenancy in question so long he was nota defaulter or had acted 
contrary to the terms of the agreement and in fact the petitioner has not 
violated any of the terms of the agreement. 


8. The answering Respondents in their’ return to the Rule, have 
stated that the flat in question formed a part of the industrial scheme 
known as Subsidised Industrial Housing Scheme. They have mentioned 
that the object of the said Scheme was to provide accommodation to 
Industrial workers or employees getting total income or salary or wage 
including allowances amounting in aggregate less than Rs. 350/- per month. 
They have also mentioned that the provision for accommodation as 
aforesaid was intended and in fact is provided for at a low rent, cosidering 
the low income of the Industrial workers or employees. They have also 
mentioned that subsequently it was decided by the said Trust and the Gov- 
ernment of Jadia that the allottees of accommodations in flats under the 
Scheme, who would reach the said income limit of Rs. 350/- per month 
during their occupation of the accommodation in the flats, would be given 
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an option to continue in their respective flats upto the limit of their 
respective total income of Rs. 500/- per month on payment of additional 
10% on their increased income and such allottees would be bound to quit 
and vacate their respective allotments on reaching the said limit of total 
income of Rs. 500/- per month. It should be noted here that the afore- 
said terms do not find place in the concerned agretment, particulars Where- 
of have been mentioned hereinbefore, and on being asked, the answering 
Respondents could not produce the said or any such Scheme at the time 
of the hearing. 

9, However, it has been contended by those Respondents that 
pursuant to the said Scheme, applications were asked for from industrial 
workers for allotment of flats and pursuant thereto, the petitioner on 2]st 
April, 1954 furnished the necessary particulars of his income and by his 
application dated 151th September 1954, the petitioner applied for necessary 
allotment of a flat with effect from Ist October 1954 in terms of the Rules 
containing the terms and conditions. The Respondents have stated that 
such application for allotment was accepted subject to further verification 
of the statements. They have mentioned that the petitioner diclared his 
total ineome as industrial workers at Rs. 73/- per month. The basic salary 
was Rs. 42/- and he used to draw dearness allowance Rs. 31/-. The Res- 

. pondents have contended that subject to the necessary verification, the 
flat in question was allotted to the petitioner at a monthly rental of Rs. 19/-. 

10. The Respondents have also contended that the object and the 
Scheme as referred to hereinbefore and the background for the allotment 
of the flats was duly approved by the Board of Trustees of the said Trust 
and in or about July 1972, the Estates Manager concerned apprised the 
fact of the said approval to the petitioner amongst other allottees. It has 
been alleged that although the petitioner mentioned his total income 
including all allowances was less than Rs. 350/- per month, he promised 
to comply with the conditions as contained in the scheme in question. 

11. The fact that by the letter dated 27th July, 1972 the petitioner 
was asked to furnish a certificate of his exact total income or salary 
inclusive of allowances from the employer within 15th August 1972 and in 
faet the petitioner furnished a certificate dated 2nd August 1972 from his 
employer showing his total income at Rs. 339/- per month, comprising 
of his basic salary of Rs. 248/- and dearness allowance at Rs. 91/-, is not 
in dispute. It has further been admitted by the Respondents that subse- 
quently on 8th February 1974, the petitioner was asked to furnish his 
income certificate showing his total income for the purpose of finding out 
whether the income exceeded Rs. 350/- per month and he was also infor- 
med that if the total income exceeded Rs. 350/- per month, then he would 
be entitled to retain or continue to occupy the flat tll his total income 
exceeded Rs. 500/- per month, subject to the payment of 10% on his 
increased income. The Respondents have stated that it was also made 
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known to the petitioner that in case he was not willing to pay the said 
extra amount as’ additional charges and on his failure to furnish his 
Salary certificate in proof of his eligibility, he would be evicted with 
police co-operation under section 157 of the Act. It has been alleged that 
even inspite of due receipt of such communication and his promise to 
furnish the particulars as asked for, the petitioner failed, refused and 
neglected to furoish the required informations. The Respondents have 
further alleged that the income of the petitioner exceeded the limit of Rs. 
500/- since January 1974 and he has deliberately refrained from supplying 
such particulars of income with the ulterior motive of avoiding the inci- 
dence of the scheme as referred to above and on such failure a further 
opportunity was given to him on 5th March 1974 for the purpuse of 
supplying the necessary informations about his income and he was once 
again informed that in case of non-compliance steps would be taken for 
his eviction with police co-operation under section 157 of the Act. The 
Respondents have further alleged that the petitioner had and still he has 
right to occupy the flat and enjoy or retain the tenancy in respect thereof 
on compliance with the terms as aforesaid including his obligation to 
furnish the necessary particulars of his income and he having failed to 
supply the required informations about his income, has lost or forfeited 
the right to use or occupy the tenancy and as such he should be deemed 
to be a tresspasser in the flat and so could be evicted without any further 
notice under any law or Act and even with Police help under the said 
section 157. It has also been contended by the Respondents that the 
petitioner having crossed his income limit of Rs. 500/- per month before 
January 1974, his tenancy came to anend automatically. It has further 
been stated that the petitioner having ccased to be a tenant, became a 
tresspasser and for that was also liable to be evicted without any notice 
under the Transfer of Property Actor any other law and as mentioned 
hereinbefore even with Police help under section 157. 

12. It has of course been mentioned by the answering Respondents 
that the reference to section 157 as aforesaid, was made for apprising the 
petitioner about the provisions as contained therein and the extreme 
consequences as laid down under the law and in faet they have neither 
approached the Commissioner of Police nor any other Police Authority 
or the State of West Bengal for any help or assistance for forcibly evic- 
ting the petitioner from his flat and in fact either the Respondents or any 
Government or authority including the Commissioner of Police have not 
threatened to drive the petitioner out of the flat. They have of course 
contended that they had and still have the right to take recourse to the 
provisions of section 157 in the instant case. In view of the above, the 
Respondents have contended that no interference at this stage is either 
required or called for. Thus the Respondents have contended that this Court 
should not make any interference in this jurisdiction and the more so 
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when the petitioner is guilty of suppression of material *facts and he has 
not come with clean hands and particularly when the application is not a 
bouafide one. These apart, the Respondents have contended that the 
petitioner did not execute any agreement under the seal of the said Trust, 
or the tenancy was created by any agreement. They have contended that 
by conduct of parties, the tenancy in question was created and on the 
terms as included later. This part of the case of the Respondents appears 
to be untrue and inconsistent: with the records and the conduct of the 
parties. If there was no such agreement as alleged, then it is very difficult 
to visualise as to why, how and under what circumstances rent was admi- 
ttedly accepted from the petitioner. On consideration of the records as 
produced and construction of them, I find that there was a duly completed 
and concluded contract between the petitioner and the said Trust in res- 
pect of the tenancy of the flat in question and a statutory body like the 
said Trust should not now be allowed, in the facts and circumstances of 
the case, to contend that there was no agreement entered between them and 
the petitioner. The Respondents by their supplementary affidavit dated 
Ist December 1977 assured and undertook that the Estates Manager 
concerned would not solicit the aid of the Police unlawfully on the basis 
of the reference to section 157 of the Act as mentioned in the letter 
dated Sth March 1974. Such undertaking or assurance is practically in 
terms of the section itself and whatever be the decision, the same cannot 
fetter the rights of the said Trust to proceed in appropriate cases and to 
take steps in terms of the section itself. 

13. The answering Respondents, through Mr. Kanan Kumar 
Ghose, haver further submitted that the application could not be entertained 
as the same was premature. That apart, it was also submitted by them 
that no interference should be made, considering the conduct of the 
petitioner, which was not bonafide, and the more so when the infraction, 
if ary, was one of a contract, for which a duly constituted suit would be 
the appropriate remedy. It has also been contended that the petitioner 
has no legal right to retain and hold the flat in question and even if there 
is such right, the same is disputed and for that also this Court would 
not only be incompetent but must be very slow in its interference. These 
apart, it was contended by the.Respondents that the fact that the petitio- 
ner had and has another remedy by way ofa duly constituted suit would 
bring the case within the mischief of Article 226(3) of the Constitution of 
India and as such no interference should or could be made. Lastly, Mr. 
Gohse referred to section 3 of the West Bengal Government Premises 

(Tenancy Regulation) Act 1976, which is to the following effect : 
Section 3: Termination of tenancy—(1) Every tenaney held by 
| a tenant in respect of a Government premises shall stand terminated 
upon the expiry of the period referred to in a notice to quit served 
upon such tenant in the prescribed manner. 


v aii. - 
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(QA tenan¢y in respect of a Government premises shall stand 
automatically terminated without any notice. to quit where the tenant 
has,— 

(1) violated the terms of the lease, or 

(ii) made default in payment of rent for three consecutive 
months : 

Provided that where the tenancy has terminated on account of 
«lefault in payment of rent for three consecutive months the prescribed 
authority may upon application made by the tenant within ‘such time 
as may be prescribed and upon deposit of all the arrears of rent toge- 
ther with interest at the prescribed rate, grant: renewal of the tenancy 
in favour of the tenant : 

Provided further that the prescribed authority may, on sufficient 
cause being shown, grant renewal of the tenancy in favour of the 
tenant on deposit fifty per cent. Of the arrears of rent along with 
the application for renewal of tenancy and direct the tenant to depo- 
sit the balance of the arrears of rent with interest on the entire 
amount at the prescribed rate in.twelve monthly instalments commen- 
cing from the month following the month of such renewal of tenancy, 
and if the tenant fails to deposit any such instalment the tenancy so 
renewed shall stand automatically terminated, 

Provided also that notwithstanding the termination of the tenancy 
the State Government or the Government undertaking, as the case 
may be, shall be entitled to recover all arrears of rent for the period 
for which the tenancy subsisted and mesne profits thereafter for so long 
as the tenant remained in occupation. of the premises. 

and submitted that since the petitioner was and is occupying a Govern- 
ment premises, so in terms of sub-section (2) ! fi) of the said section 3, he 
could not claim any protection in the instant case. This argument was 
advanced by Mr. Ghose for supplementing his submissions that the peti- 
tioner, in the instant case, had or has no legal right or character and thus 
his petition would not be maintainable. 

14. In support of his submissions as aforementioned, and against 
the submissions of the Respondents that the petitioner had or has no legal 
character or right for maintaining the petition, Mr. Moitra submitted that 
in view of the subsisting agreement and more particularly when the same 
has not as yet been duly determined, the petitioner would have the legal 
right and character of a tenant and thus to hold and enjoy the tenancy, 
which would be his right to property and that too so Jong he would not 
act contray to the terms of the agreement or would violate them or 
any of them. It was contended by Mr. Moitra that when admittedly there 
has been no infraction of the terms of the agreement by the petitioner and 
he i is not a defaulter, his legal right to continue with the tenancy which is a 
property Tight, would continue and so long that right is available, the 
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* petition would be maintainable. In support of such submissions, , Mr. 
Moitra relied on the determinations of the Supreme Court inthe case of 
{!) Bishan Das & Ors. v. State of Punjab & Ors, AIR 1961 SC 1570. Ip 
that case one R, with the permission of the State, on behalf of the joint 
family firm built a Dharamshala, temple and shops on tand belonging to 
the State and managed the same during his lifetime. The Dharamshala © 
was built for the benefit of travelling public and the members of the pub- 

lic offered worship in the temple. After R’s death, the petitioners, the 

other members of the joint family, continued the management but subse- 

quently, the petitioners were dispossessed of the properties by an execu- 

tive order passed by the S.D.O. in pursuance of directions given by the 

Deputy Commissioner and the management of the properties was placed 

in charge of the Municipal Committee. The petitioners filed a writ petition 

under Art. 32 of the Constitution challenging the action of the Gover- 

pment, and it has been observed that : 

“the petitioners could not be held to bə trespassers in respect of 
the dharamsala, temple and shops ; nor could it be held that the dhar- 
amsala, temple and shops belonged to the State, irrespective of the 
question whether the trust created was of a public or private nature. 
A trustee even of a public trust can be removed only be procedure 
known to law. He cannot be romoved by an executive fiat. A person 
who bona fide puts up constructions on land belonging to others with 
their permission would not be a trespasser, nor would the buildings so 
constructed vest in the owner of the land by the application of the ma- 
xim‘quicquid plantatur solo. so cedit. Hence, in respect of the dharamsa- 
la, temples and shops the State had not acquired any rights whatsoever 
remerely by reason of their being on the land belonging to the State. If 
the State thought that the constructions should be removed or that the 
condition as to resumption of the land should be invoked, it was open 
to the State to take appropriate legal action for the purpose. Even if the 
State proceeded on the footing that the trust was a public trust it should 
have taken appropriate legal action for the removal of the trustee. It is 
well recognised that a suit under S. 92, Civil Procedure Code, may be 
brought against persons in possession of the trust property even if 
they claim adversely to the trust, that is, claim to be owners of the 
property or against persons who deny the validity of the trust. The 
State or its executive officers cannot interfere with the rights of others 
unless they can point to some specific rule of law which authorises 
their acts. The executive action taken in this case by the State and 
its officers was destructive of the basic principle of the rule of law. It 
has also b2en held that the respondents had clearly violated the 
fundamental rights of the petitioners who were bona fide in possession 
by depriving them of the possession of the properties by executive 
orders and therefore the orders must be quashed and the respondents 
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must be restrained from interfering with the petitioners in the manage- 
ment of those properties. ) 
{n support of his submissions that so long the agreement tn the instant 
case subsists or the petitioner has not committed any breach of the saine 
e or in any event, he cannot be evicted without folowing the due process 
of law or the laws of the land. Mr. Moitra further placed reliance on the 
determination of the Supreme Court in the case of (2) Lallu Yeshwant 
Singh etc v. Rao Jagdish Singh & Ors., AYR 1968 SC 620 That was a 
case under Qanoon Ryotwari Gwalior State Samvat 1974 and in the facts 
of the same it has been observed that < 

“The word ‘‘trespass” in section 326 would include forcible entry 
and dispossession by the landlord. A landlord does commit trespass 
when he forcibly enters on land in the possession of a tenant whose 
tenancy has expired. 

Under section 9 of the Specific Relief Act it is well settled that 
question of title is irrelevant ina suit under that section. As the 
structure of section 326 of Qanoon Mal, read with Section 163 of 
Qanoon Ryotwari, similar to section 9 cf the Specific Relief Act, 
there is no reason why Section 326 should be interpreted differently. 
The view that under the general law applicable toa lessor and a 
lessee there was no rule or principle which made it obligatory for the 
lessor to takeresort to Court and obtain an order for possession befcre 
he could eject the lessee is not correct. 

For the purpose of further supplementing his arguments that the 
petitioner, even if his occupation was unauthorised or he was a 
trespasser, could not be evicted without following the due process of Jaw 
as laid down by the respective, relevant and necessary statutes, Mr. Moitra 
also relied on the determinations of the Supreme Court in this case of (3) 
Mohanlal & Ors. v. The State of Punjab & Ors, 1970 S.C.J. 95, where it 
has been observed that even an unauthorised occupant can be evicted 
only in the manner authorised by law. 

15. On the arguments as advanced, Lam of the view that section 
157 of the Act do empower the authorities of the said Trust to seek Police 
assistance but the availability of the said assistance or such assistance as 
mentioned in the section, must be commensurate with and in terms of the 
intention of the legislature as depicted through the preamble of the Act as 
mentioned above and not in other cases. The circumstances as mentioned 
there would not be applicable in the case of eviction ofa tenant froma 
flat belonging to the housing estates of the said Trust ordinarily. The 
tenancy of the petitioner was governed by certain terms of the agreement 
and so long there is any infraction of those terms or any one of them, he 
could not be evicted. Such eviction again cannot be made without 
following or taking recourse to the ordinary laws of the land relating to 
landlord and tenant. In any event or in view of the matter unless there 


108 Sukumar Banerjee v. Chairman, Cal. Improvement Trust [1978(1)CL3 


* has been any infraction of the agreement as aforesaid, there would be no 
justification for eviction of the petitioner and also to threat his eviction 
with Police assistance in terms of section 157. As such the impugned order 
under section 157 at this stage were unauthorised, without jurisdiction 
and improper. So, the impugned order containing such threat should be 
set aside, cancelled and quashed. It is true that where an Act confers ` 
a jurisdiction, it impliedly also grants the power of doing all such acts, or 
employing such means as are essentially necessary to its execution. But 
before implying the existence of such a power, as observed by the Supreme 
Court in the case of (4) Sub- Divisional Officer, Sadar, Faizabad v. Shambhoo 
Narayan Singh, AIR 1970 SC 140, the Court must be satisfied that the 
existence of that power is absolutely necessary for the discharge of the 
power conferred and not merely that it is convenient to have such a power. 
The authority under section 157 viz.. to ask for Police assistance would be 
reasonably required in terms of the intent of the statute and such assist- 
ance can be asked for in appropriate cases and circumstances. J am of the 
view that considering the intent of the statute, the provisions of section 
157 would not be unreasonable. But the said Trust should be slow in 
availing of such assistance and should consider and decide first whether 
such assistance can be asked for in the given case, keeping in mind. the 
intention of the statute as mentioned above. 

16. Reverting back to the other arguments as advanced by Mr. 
Ghose, Ethink the provisions of Article 226(3) of the Constitution of 
India would not be a bar to the maintainability of the petition in the 
instant case as the steps as sought to be taken in the matter of issuing 
the threat for purporting to evict the petitioner through Police assistance 
under section 157 of the Act, was totally unauthorised and without juris- 
diction. When an action is totally without jurisdiction or unauthorised 
and the right of a citizen, which is in the instant case, is involved, then 
the provisions of Article 226(3) would not bea bar to the maintainabi- 
lity of an application. Thus the existence of an other remedy by way of a 
suit as argued by Mr. Ghose would be of no avail. These apart, Iam of 
the view that the other argument of Mr. Ghose viz., this Court in the 
instant case should not make any interference because the infraction, if 
any, is one of a contract, is devoid of any substance because, here a 
statutory body has sought the assistance of the Police or has purported 
to take recourse to such assistance without any reason, justification and 
in an unauthorised manner and thus has infringed the right of the peti- 
tioner to hold his tenancy which again is his right to property. I am 
further of the view that the petitioners right to hold the tenancy has been 
sought to be infringed or interferred with by the issue of the impugned 
notices under section 157 of the Act, and when that would involve his 
right to hold property, his lega! right has been sought to be infringed and 
interferred with and as such he would have a legal right and character to 
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maintain the application and to invoke the jurisdiction of this Court under 
Article 226 of the Constitution. I have also not been able to find out any 
justification in the submissions of Mr. Ghose that the petitioner’s conduct 
is malafide or the application as filed is a malafide one. : 


17. Thus the arguments of Mr. Moitra succeed and those of Mr. 
Ghose fail and as such the Rule is made absolute. The impugned orders 
under section 157 are set aside, and quashed. Let appropriate writs be 
Issued, l 

18. This order will not họwever prejudice or operate as a bar in 
the matter of exercising the powers of the said Trust in asking | for nece- 
ssary Police assistance in terms of section 157 of the Act in appropriate 
cases or circumstances and to proceed in the matter afresh for the pur- 
pose of determining the tenancy of the petitioner in accordance with 
law. 

19. The Rule is made absolute. There wil .be no order as to. costs. 

20. Since the facts and points of law involyed in the other Civil 
Rule Nos. 1762(W) of 1974 to 1765 (W) of 1974 are identical to this Rule, 
the order which I have proposed would also govern them. 


P. R. 
[CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Prodyat Kumar Banerjee and 
Mr. Justice Ganendra Narayan Roy 
Decision: August 5, 1977 
Durga Rani Debi oe he Appellant 
. Versus ~~ 

Shib Chandra Das oh Ji Respondent* 


West Bengal Premises Tenancy Act (12 of 1956, Sec. 17D — Power of 
Court to set aside decrees on account of default. i in, payment of rent—Decree 
passed by trial court before ‚the 2nd Amendment Act of 1969— Appeal 
preferred against trial court’ S decree dismissed for non prosecution — 
Whether trial court’s decree has merged i in ‘Appeal Court’s decree — — Appli- 
cation under Sec. 17D. filed i in time Maintainability of such application. 


Trial Court passed an ejectment.decree on 263.66 on the ground 
of default in payment of rent and also on,reasonable requirement of the 
plaintiff landlord. Being aggrieved, defendant tenant preferred an 
appeal to the High Court and the said appeal was thereafter dismissed 
for non-prosecution. But during the pendency of the said appeal, the 
Amendment Act of 1969 came into force whereby section 17D has been 

* Appeal from Original Decree No. 457 of 1973. 
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B s . . . ©; 

juserted in the parent Act. Within the prescribed time, the defendant 
made an application under section !7D for setting aside the ejectment 
decree. , 


A question arose as to whether the decree of the tria! court had 
merged in the appellate court’s decree and whether any relief can be 
granted in the instant application under section 17D. 


HELD: If an appeal is disposed of for default or for non-prosecution 
of the appeal or for not pressing the same, such disposal of the appeal 
would not amount to a disposal of the appeal on contest and as such no 
decree based on any judgment would be passed so as to make it enforce- 
able. That being the position, the decree of the trial court which had 
been passed before the commencement of the Amendment Act of 1969 
did not merge in the appellate decree and as such, the application under 
section 17D is maintainable. 


Cases referred to: 
(1) Gojer Brothers y. Ratan Lal, AIR 1974 SC 1380 
(2) Batuk Nath v. Munni Dei, 41 IA 104 
(3) Shyam Mondal v. Satinath Banerjee, ILR 44 Cal 954 
{4) Motichand y. B. I. Corporation, AIR 1932 All, 214 
(5) Ganesh Prasad v. M. T. Makhna, AIR 1948 All, 375 
(6) Mrs. Paul y. Calcutta Boys School, 71 CWN 285 


B. C. Dutt and Partha Dutt a .. for the Appellant 
Debaprosad Bhattacharya ae .. for the Respondent 


The judgment of the Court was as follows :— 


Banerjee, J.: This appeal at the instance of the plaintiff-appellant 
arises out of a suit for ejeétment of the defendant on the ground of 
default and reasonable requirement. The plaintiff is the deity represented 
by the Shebait. The plaintiff’s case is that the defendant is a monthly 
tenant under the plaintiff in respect of two rooms and a cooking space 
on the ground floor of premises No. 85, Durga Charan Mitra 
Street, Calcutta, at a monthly rental of Rs, 48.50 np. payable in 
advance according to the English Calendar month. The plaintiff’s 
further case is that the defendant was a defaulter in payment of rent 
since 1962 till the date of suit, i.e. 1966, and further that the plaintiff 
required the premises in question for his own use and occupation. The 
notice determining the tenancy and the notice of suit were served on the 
defendant. The defendant not having vacated the premises, the suit 
was filed. The defendant contested the suit by filing a written 
statement denying the default and the ground of reasonable requirement. 
The defendant admitted the service of ejectment notice but contended 
that it is not legal and valid. A decree was eventually passed against 
the defendant by the Judge, City Civil Court on 26th March, 1966. 
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The defendant preferred an appeal to this Court wh'ch was disposed of 
Sy this Court in the following terms : 


“The appeal is accordingly dismissed for non-prosecution with- 
„out any order as to costs. The cross-objection is net also pressed 
and it is accordingly dismissed for non-prosecution without any 
order as to costs.” l 

2. During the pendency of the appzal in this Court, West Bengal 
Premises. Tenancy (Second Amendment) Act, 1969 came into force and 
within the period limited under section 17D of the West Bengal Premises 
Tenancy (Second Amendment) Act, 1969, the application was filed 
by the defendant for setting aside the ejectment decree passed in 
Ejectment Suit No. 621 of 1964. The said application however was not 
disposed of by the learned Judge as the ap eal was pending in this Court. 
The application ‘under section 17D of the Act was taken up for 
hearing and disposed of by the learned Judge, City Civil Court setting 
aside the decree passed by the Court below on the ground of default. 
The said order was passed on 2nd April, 1973. Being aggrieved by 
the said order, the plaintiff-appellant filed the present appeal. 

3. Mr. Dutt on behalf of the appellant contended firstly that when 
the appeal was disposed of by this Court the decree passed by the 
Trial Court on 26th Mareh, 1966 merged in the Appellate Court 
decree and therefore it is argued by Mr. Dutt that section 17D in terms 
does not apply as the decree was after the date of coming into force of 
the West Bengal Premises Tenancy (Second Amendment) Act 1969. It 
is argued that section 17D will only apply in cases where the ground in 
the suit is for default and not on any other ground and therefore in the 
present case, apart from the ground of default there was a ground of 
reasonable requirement and therefore section 17D has no application in 
the facts of the present case. 

4. Mr. Deboprasad Bhattacharya on behalf of the respondent 
contended that the appeal in this Court was not pressed by the defendant- 
appellant and therefore the appeal was dismissed for non-prosecution. 
If an appeal is not pressed and the appeal is dismissed for non-prose- 
cution, the Trial Court’s decree does not merge in the appeal Court as 
the appeal was not dismissed on merits and the decree which is execu- 
table is the Trial Court decree. It is further argued by Mr. Bhattacharya 
that as the appeal was dismissed for non-prosecution it must be taken 
that there was no appeal in the eye of law. 

Mr. Dutt relied upon the case reported in (1) (Gojer Brothers 
v. Ratan Lal), AIR 1974 SC., 1380 in support of his contention. 
The Supreme Court held that— 

. “The benefit of section 17-D is available to a tenant if the 
decree for possession can be said to have been passed against him 
before the commencement of the West Bengal Premises Tenancy 
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(Amendment) Act of 1968, which came into force with retrospective 
effect from 26-8-1967. Section !7- D confers powérs on the Court to 
set aside decrees” which are operative, that is, capable of execution. 
Where the decree of the Trial Court is carried in appeal and the 
appellate Court disposes of the appeal after a contested hearing, the 
decree to be executed is the decree of the appellate Court and not of 
the Trial Court. The reason for thisrule is that in such cases the 
decree of the Trial Court is merged in the decree of the appellate 
Court”. 


It was further held that : 


“Where the decree for possession of the premises was passed by 
the Trial Court in 1958 but that decree was taken in firat appeal where 
st was confirmed, and then in second appeal, the High Court, after 

. @ contested hearing, dismissed the appeal and confirmed the decree 
of the first appellate Court in 1969, that is, after and not before the 
commencement of the 1968 Act, the decree of the Trial Court must 
be taken to have merged in the decree of the High Court and it was 
the decree of the High Court which was the only decree exe- 
cutable. It was therefore not liable to be set aside under section 17-D” 


Mr. Dutt basing his argument on the decision contended that in the 
present case the decree was passed in 1966 by the Trial Court before the 
commencement of the West Bengal Premises Tenancy (Amendment) Act 
of 1968 which came into force on 27th August, 1968, and therfore section 
17-D would have applied but an appeal was taken by the defendant in this 
Court and the appeal was disposed of after the said date as not proceeded 
with by the defendant. As the appeal was dismissed for non-prosecution 
the decree of the Trial Court passed in 1966 merged in the decree of the 
High Court. Applying this principle laid down in the Supreme Court 
decision Mr. Dutt argued that section 17-D of the Act is not applicable 
as in the High Court decree, the Trial Court’s decree merged. 


5. In our opinion the Supreme Court case hereinbefore referred to | 
is distinguishable. The Supreme Court held that the benefit of section 
17-D is available only to a tenant if the decree for possession have been’ 
passed before the commencement of the West Bengal Premises Tenancy 
“Act. In the said case the appeal was disposed of by the High Court after 
the commencement of the West Bengal Premises Tenacy Act, 1968. In 
view of the fact as the Lower Court decree merged in the Appeal Court 
decree it has been held by the Supreme Court that the West Bengal 
Premises Tenancy (Second Amendment) Act, 1968 will not apply in 
such decree. It appears however that Their Lordships of the Supreme Court 
specifically stated that the appeal should be disposed of after the contested 
hearing. The Hon’ble Judges of the Supreme Court however specifically 
made it clear that “they are not concerned to determine whether the 
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decree passed by a tiral court can merge in an unspeaking order passed 
by the higher Court while summarily dismissing the proceeding because 
the High Court has not given a considered judgment after a contested 
hearing.” But in paragraph 12 their Lordships made an observation 
that “‘the principle, therefore, that there is no decree as such of the 
appellate Court if it dismisses the appeal for default of appearance or for 
want of prosecution or on the ground that the appeal has abated or is 
withdrawn or that the appellant has failed to furnish security for costs as 
provided in Order 4t, Rule 10, of the Code of Civil Procedure, can have 
no application to the instant case.” This observation, it appears to us, 
supports the contention put forward by the respondent. The case reported 
in (2) Batuk Nath v. Munni Dei, 41 I.A. 104 supports the case of the 
respondent. The Privy Council in the said case was considering the effect 
of the Limitation Act for the purpose of making an application for exec- 
ution of a decree. In the said case a decree for sale of certain immovable 
property was obtained on March 29, 1898 and an application for execution 
was made on 2nd October, 1907. It appears that from the decree of 29th 
March, 1898 an appeal was taken to the High Court, Allahabad. The 
appeal was dismissed by the High Court on 12th February, 1900 but in 
dismissing the appeal the High Court extended the time for payment of 
the prior mortgage debt to August 9, 1900. From the said decree of the 
High Court dated February 12, 1900 the appellant preferred an appeal to 
the Privy Council. On December 15, 1904, the appeal to His Majesty 
in Council stood dismissed for non-prosecution under Rule V of the Order 
in Council of June 13, 1853 without further order. The question arose 
whether the said dismissal for want of prosecution amounts to a final 
decree or order of the Privy Council made in appeal. It has been held 
that there was no final decree or order of the Privy Council in the appeal 
and therefore the application for execution was barred by limitation. 
Their Lordships held that there was however no order of His Majesty in 
Council dismissing the appeal, nor was it necessary that any such order 
~ should be made in the appeal. Under Rule V of the Order in Council of 
June 13, 1853, the appellant or his agent not having taken effectual steps 
for the prosecution of the appeal, the appeal stood dismissed without fur- 
ther order. While Mr. Bhattacharya relied upon this observation in 
support of his case, Mr. Dutt contended that as there was no order of the 
Privy Council, the appeal stood dismissed for non-compliance of the rule, 
the case does not support the centention of the respondent. 


6. Ina case reported in (3) LL.R. 44 Cal., 954 (Shyam Mondol 
v. Satinath Banerjee) it has been held by this Court that the original 
decree is merged in the Appellate decree whether the latter confirms, 
amends or reverses the original decree, and it is the Appellate decree 
alone which can be executed. It is further held that this doctrine cannot 
be applied where the appeal is dismissed for .default, in such a case, 
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the appeal fails for non-prosecution and it cannot appropriately be said 
that the Court of Appeal adopts the decree of the primary Court and the 
Judgment of the Lower Court, therefore, would be the judgment to be 
enforced. At page 960 this Court held as follows :- 


“But this doctrine cannot be applied where the appeal is dismissed 
for default ; in such a case, the appeal fails for non-prosecution and 
it cannot appropriately be said that the Court of Appeal adopts the 
decree of the primary Court. This was recognised by Sir Barnes Peacock, 
C.J. when in his judgment inthe Full Bench case of (4) Bipro Das 
v. Chunder Seekur, he observed that if in the case of an appeal, a new 
judgment of affirmance of the former decree should be given then a 
new judgment would have to be executed; but if the appeals were 
dismissed for default, there would be no new judgment, and the 
judgment of the Lower Court would be the judgment to be enforced”. 


7. In our opinion, in consideration of this judgment and also the 
judgment of the Supreme Court hereinbefore stated, the principal which 
is considered for the decision is one whether a new judgment is made 
either confirming or reversing the Trial Court’s judgment after a contes- 
ted hearing. Ifthe appeal is disposed of for default or for non-prosecu- 
tion or for not pressing the appeal it does not become the disposal of the 


appeal after a contested hearing and no new judgment is made which is 
to be enforced. 


8. Mr. Dutt relied upon the cases reported in (4) A.LR. 1932 AIl., 214 
and (5) A.I.R. 1948 AIL, 375 in support of his contention. In view of the 
Supreme Court’s decision and in view of our High Court’s decision we are 
inelined to hold that if an appeal is dismissed for non-prosecution or for 
default,the trial court’s decree does not merge in the Appeal Court’s decree 
and the trial court’s decree is the decree which is exeeutable. Therefore 
the Supreme Court’s decision reported in (1) A.I.R. 1974 S.C. 1380 . (Gojer 
Brothers v. Ratan Lal) does not apply. Therefore, in our opinion, the 
application under section 17-D for setting aside the decree passed by the 
Trial Court is still maintainable if filed within the time allowed under sec- 
tion 17-D of the Act. Mr. Dutt further contended that the appeal is the 
continuation of the suit and therefore the questien of aveiding the decree 
already passed under appeal does not arise. This point is no longer open 
in view of the Division Bench decision reported in (6) 71 CWN 285 with 
which we respectfully agree. 

This appeal, therefore, must fail and we dismiss the appeal. 
There will be no order as to costs. 


In view of our judgment above, we are not inclined to take additional 
evidence in this case. The application for additional evidence is therefore 
rejected. 


Ray, J.: agree. 
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ẹ CIVIL APPELLATE JURISDICTION |] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
Bankim Chandra Ray 
Decision : July 13, 1977 
Kironmoy Mitra re TF ‘ie Appellant 
Versus 
Birendra Kumar Mitra & Ors. ... Respondents* 


West Bengal Premises Tenancy ka (D2 of 1956), Sec. 13(1)— 
Grounds for eviction of tenant under Act- Court’s jurisdiction to pass 
ejectment decree limitted to grounds as in sec. 13(1)— Decree passed on 
consent of parties—No indication jin ccmpromise decree that it is 
bassed on any ground as specified in sec. 13(1)— Whether such decree is 
invalid and passed without jurisdiction—Who can challenge validity 
of such decree ?— Locus Standi of transferee from tenant to challenge such 
decree—Presumption that decree had been validly passed—Presumption can 
be rebutted on proof— Onus of proof—What materials are to be brought 
before court to establish the claim that compromise decree was passed by 
court. merely on compromise and not on any statutory grounds— Principle 
of law discussed—Interpretation. 

The plaintiff filed a suit for a declaration -of his tenancy right in 
the suit premises and for permanent injunction restraining the principal 
defendants from proceeding with an execution case. According to the defen- 
dants, they had earlier obtained a decree for possession of the suit 
premises on compromise in an ejectment suit against the partners of a 
business firm, the alleged vendors of the plaintiff, and as per terms of the 
compromise decree, they were entitled to recover possession on the expiry 
of January 1969 and as such an execution proceeding was started. But 
it was the judgment-debtors who, in order to avoid delivery of possession 
in execution of the compromise decree, had set up the plaintiff as a 
purchaser of the firm,for instituting the aforesaid suit, only object being to 
delay and defeat the execution. The defendants came with a bold 
defence that the suit is not a bonafide one and that the plaintiff did not 
purchase the firm fromthe said partners. The trial court dismissed 
the suit. In this court, the appellant has confined himself to one point only. 
It is contended that on the face of the compromise decree, it is apparent 
that the court, which passed the decree, did it merely on compromise 
and not on any consideration as to whether there existed any ground to 
support such a decree within the sanction of section 13 of the West Bengal 
Premises Tenancy Act and as such the decree was a nullity and the 
plaintiff as the purchaser of the firm itself in whose name the tenancy stood 
was entitled to challenge the decree as a nullity and claim an injunction 
as prayed for. 


* Appeal from Original Decree No. 374 of 1972 
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HELD: As the impugned purchase of the firm, its assets and 
the tenancy by the plaintiff was itself a sham transaction, the plaintiff 
had acquired no right, title and interest on the basis whereof he would 
be entitled to challenge the decree which- admittedly was passed 
against the partners of the firm and therefore the plaintiff had no 
locus standi to challenge the decree which could be only challenged 
by the judgment-debtors 


Inasmuch as the- impugned purchase of the firm. its- assets and the 
tenancy by the plaintiff was not a bonafide transaction,. the plaintiff has no ` 


aes standi to challenge- the decree even on the groun I that the same is a 
- nullity, 


It cannot be disputed that where there exists no ground within the 
sanction of section 13 of the W. B Premises Tenancy Act, no decree can be 
“passed by any court, be it on contest or on compromise. If the court 
passes a decree where no such ground exists only because the landlord and 
the tenant had agreed hetween themselves to the passing a such a decree, 
then the decree would be a nullity. 


It is well settled now that if at the time of passing the decree there 
exists some material before the court on the basis whereof the court could 
prima facie satisfy itself about the existence of a statutory ground. for 
eviction, it will be presumed that the court was so satisfied and the decree 
for eviction apparently passed on the basis of the compromise would b2 
a valid one. The mere fact that the decree has been passed on compromise 
would not render the decree a nullity. Now then materials may take. the 
shape of either evidence recorded or produced -before the court or it may 
partly or wholly be in the shope of admissions’ made in the petition of 
compromise. So, if in a particular case the admissions are not to be found 
in the petition of compromise or in the decree itself the court can still go 
behind it to the records of the-original suit to find out’ whether there existed 
any_ valid ground within the sanction of séction 13 For granting a decree 
which the parties are agreeing to suffer between them on settlement : 


That being the legal position, the court cannot decide the issue one 
way or the other on the decree itself. In tie present csse, there is neither 
any admission as to the existence of the valid statutory ground for eviction 
of tenant not any indication thereof either in the decree or in the petition 
of compromise. But the absence of such an admission or such an indication 
in the decree by itself would not clinch the issue. When the plaintiff came 
with a case that a decree was a nullity because it was passed merely 
on settlement of the parties without the existance of any valid ground, 
the onus, on the pleading, lay on him to prove the entire thing- But so 
far as the instant case is concerned, the plaintiff has not made any attempt- 
to prove the case as he made. No evidence has been adduced as to the contents 
of the record of the suit which led to the passing of the decree. The court 
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éherefore is not ina position to know whether any valid statutory ground for 
eviction did exist or not on the materials on record of the suit so that if the 
same exist and the statement was arrived at only in the light of the exista- 
ace of such a ground as default then the decree would be perfectly lawful. The 
plaintiff having failed to establish his case as made, he is not entitled to the 
declaration that the impugned decree for eviction was a nullity solely on the 
basis of the decree itself as sought to be claimed by the appellant in this 


appeal, 


Cases referred to: 


(1) Ferozi Lal Jain v. Man Mal & Anr, AIR 1970 SC 794 

(2) Sm. Kaushalya Devi v. K. L. Bansal, AIR 1970 SC 838 

(3) K. K. Chari y. R.M. Sashadri, AIR 1973 SC 1311 

(4) Nagindas Ramdas v, Dalpatram echaram, AIR 1974 SC 471 
(5) Roshanial v. Madan Lal, AIR 1975 SC 2130 


Mukul Prokash Banerjee se . for the Appellant 
flari Prosanna Mukherjee and Sukumar Mukherjee anaes for the Respondents 


The judgment of the Court was as follows :— 


Sen, J. : This is the plaintiff’s appeal arising out of a suit for declar- 
ation and injunction which was dismissed by the learned Judge, 4th Bench, 
City Civil Court, Calcutta, on March 28, 1972. Inthe suit the plaintiff 
sought for a declaration of his tenancy right in respect of a shop room at 
Premises No. 74, Rafi Ahmed Kidwai Road, and for permanent inju- 
uction restraining the defendants nos. 1 and 2 from executing a decree for 
eviction earlier obtained by them in ejectment suit No. 1315/61. 


2. The plaintiff’s case shortly was that the defendant No. 3 and 
another partner of his were carrying on a business in the firm name, M/s. 
Hindusthan Furnishers in the suit premises held in tenancy right under 
one late Surabala Mitra who died leaving a will in favour of the defenda: t 
No. 2 making the defendant No. 1 as the executor. The plaintiff, it is 
claimed, with the knowledge and consent of the defendants nos. 1 and 2 
purchased the assets and goodwill along with the tenancy right of the 
above firm Hindusthan Furnishers from the two partners by a registered 
deed of sale dated November 15, 1965, and since such purchase he had 
been in Occupation of the suit premises carrying on the business there on 
payment of rents to defendants Nos. 1 and 2. The plaintiff claimed that 
he paid 12 months’ rent for the year 1966 in advance at the rate of Rs. 
40/- per month to thé said defendants Nos. | and 2 on November 30, 1965, 
and the same was accepted by the said defendants thereby acknowledging 
the plaintiff to be a tenant with effect from January 1, 1966 Since then he 
continued to pay rent to the defendants Nos. 1 and2 up tothe month 
of January, 1969, But the rent for the month of February, 1969 being 
tendered, the defendants nos. 1 and 2 did rot accept the same and, on 
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the other kand, lic cams to Iearn of the issue of a hotice under Or. 21 Rule 
22'of the Code of Civil Procedure that the said defendants had started am 
execution case, being Execution Case No. 128/69 for reeovering posse- 
ssions.of the suit premises. Hence, the plaintiff instituted the aforesaid 
suit fora declaration of his tenaney right in the suit premises and for 
permanent injunction restraining the defendants Nos. t and 2 from procee- 
ding with the execution. i 


3. The suit was contested by the contesting respondents, defendants 
Nos. I and 2, who filed a joint written-statement. They came with a bold 
defenee that the suit is not a bonafide one and that the plaintiff did not 
purchase the firm from its partners. On the other hand, according to the 
defendants, they had earlier obtained a decree for possession on compro- 
mise in ejectment suit No. 1315/61 against the partners of the firm, the. 
alleged vendors of the plaintiff, and on the terms of the said compromise 
decree they. were entitled to recover possession on the expiry of January 
31, 1969, and as such, the execution was started, but it is the judgment- 
debtors who, in order to avoid delivery of possession in execution of the 
decree, had set up the plaintiff, who was none else than, an employee of 
theirs as a purchaser of the firm, for instituting the aforesaid suit, the only 
object behind the same being to delay and defeat the execution. The 
defendants strongly denied the plaintiff’s case that any rent was accepted 
by them from the plaintiff. They, however, acknowledged the receipt 
of a sum of Rs. 480/- on November 30, 1965, but that towards the dama- 
ges for use and occupation, from the jfudgment-debtors and in terms of 
the decree. The subsequent amounts of Rs. 40/- that they had realised 
month by month up to January, 1969 were all so realised strictly in terms 
of the compromise decree as payment of damages for use and occupation 
from the judgment-debtors and none from the plaintiff. The defendants 
further denied the plaintiff’s suggestion of they being parties to any fraud 
being practised upon the plaintiff in inducing him to make the purchase 
of the firm and the alleged tenancy right in the suit premises. 
4. Defendant No. 3, who was one of the judgment-debtors, filed 
a written statement acknowledging the sale in favour of the .plaintiff but 
did not contest the suit. ` - 
On the pleadings as aforesaid, three issues were raised ; 
“I. Has the plaintiff the alleged tenancy right in tke disputed 
premises under the defendants nos. 1 and 2? 
2. Can the plaintiff get in order for injunction as prayed for ? 


3. To what relief, if any, is the plaintiff entitled ?”? 
At the trial the plaintiff examined himself and relied on certain document- . 
ary evidence, more particularly, the alleged rent receipts, Ext. 2 series and 
the deed of sale, Ext. 1. The decree in the eyectment suit No. 1315/61 was 
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made an exhibit, being Ext. 4. The contestin g defendants also led evidence 
and had themselves examined in support of their defence. 


5. The learned Judge on consideration of the evidence upheld the 
defence case of the sale in favour of the plaintiff to be a sham transaction. 
in any event, the learned Judge found that the alleged purchase was 
made on November 15, 1965, that is, long after the decree in the eject- 
ment*suit No. 1315/61 as against the vendors of the plaintiff which decree 
having determined the tenancy, the plaintiff could acquire no tenancy in 
the suit premises by such purchase. So far as the plaintiff’s case of he 
being accepted asa tenant by the defendants Nos. i and 2 by acceptance 
ofrent from him is concerned, the learned Judge came to a positive 
finding that no such rent was ever realised from the plaintiff by either of 
the contesting defendants in respect of the suit premises. Even the 
receipts relied on by the plaintiff clearly established that all those realisa- 
tions were realisations strictly in terms of the compromise decree itself 
towards damages for use and occupation of the suit premises 
by the judgment-debtors. On the findings as aforesaid, the learned 
Judge answered the first issue against the plaintiff and in favour of the 
defendants Nos. 1 and 2. 


6. So far as the second issue is concerned, the Jearned Judge nece- 
ssarily came to the conclusion that, when the plaintiff fails to establish his 
claim of tenancy right in respect of the suit premises and since no other 
ground could be made out, there is no reason why there could be an 
injunction restraining the defendants from proceeding with the execution 
of the decree in ejectment suit No. 1315/61 which was put to execution in 
Title Execution Case No. 128/69. The second issue was accordingly answ- 
ered against the plaintiff. 


7. So far as the third issue is concerned, the learned J udge came to 
the conclusion that on the facts pleaded and proved the plaintiff was not 
entitled to any relief whatsoever. 


8. The suit was accordingly dismissed with costs as against the 
contesting defendants. 


9. It would, however, appear from the judgment that at the hea- 
ring of the suit an issue was sought to be raised which was not supported 
by the pleading to the effect that the decree for eviction having been 
passed on compromise, must be considered to be a nullity in view of the 
provisions of section 13 of the West Bengal Premises Tenancy Act, 1956, 
which bars the jurisdiction of the Court to pass any decree except on the 
grounds specified therein. This point was, however, not allowed to be 
raised by the learned Judge in the trial court on the view that the plaintiff 
not being the judgment-debtor, has no locus standi to challenge the decree, 
‘The learned Judge further observed that even if the decree be assumed to 
be a nullity, even then the plaintiff cannot get any relief in the suit since 
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the transfer of the tenancy right in his favour was without the consent im 
writing of the landlord and as such, was not lawful. 


‘£0.. Feeling aggrieved by the aforesaid judgment and decree of the 
triat court, the plaintiff has preferred the present appeal. Mr. Banerjee _ 
appearing in support of this appeat has not assailed the findings arrived 
at by the learned Judge in the court below except as regards the learned 
Judge’s finding that the plaintiff is not entitled in law to challenge the 
decree as a nullity and gota declaration on the basis thereof and an 
injunction as prayed for. Mr. Banerjee has strongly contended that on the 
face of the decree Ext. 4 it is quite evident that the Court, which passed 
the said decree, did it merely on compromise and not on any consideration 
as to whether there existed any ground to support such a decree within 

‘the sanction of Section 13 of the Act. Such a decree, Mr Banerjee 
contends, is on its face a nullity and the plaintiff as the purchaser of the 
firm itself in whose name the tenancy stood was entitled to challenge the 
decree as a nullity and claim an injunction as prayed for. 


Ii. In our considered opinion, however, the point thus raised by 
Mr. Banerjee must fail on two-fold reasons. In the first place, if we up- 
hold the finding of the learned Judge of the trial court that the alleged 
purchase of the firm, its assets and the tenancy by the plaintiff was itself 
a sham transaction, then in that event, the plaintiff aequired no right, 
title or interest on the basis whereof he could be entitled to challenge the 
deeree which admittedly was passed against the partners carrying on the 
business in the firm named M/s. Hindusthan Furnishers. In our view, on 
the findings of the learned Judge in respect of issue No. t he was right in 
his conclusion that the plaintiff had no locus standi to challenge the decree 
which could be challenged only by the judgment-debtors or their represent- 
atives. This being the position and the appeal being an appeal on facts, 
we must consider whether the findings of the learned Judge in this res- 
pect are correct or not. ` 


12. The plaintiff in the plaint claims that such a purchase was made 
on November 15, 1965, on payment of consideration specified in the deed 
with the knowledge and consent of defendants nos. 1 and 2. The defen- 
dants Nos. | and 2 have denied that they ever gave any consent and it 
would be highly improbable for the said defendants who had obtained 
earlier a decree for possession against the plaintiff’s alleged vendors, to 
give any such consent. On the other hand, according to the defendants, 
the plaintiff is none else than an employee of the judgment-debters who 
had been set up by the judgment-debtors themselves only at a late stage 
when the period specified in the decree has expired and the defendants 
became entitled to recover possession. Moreover as has been rightly poin- 
ted to out by the learned Judge in the trial Court, there is a serious 
inconsistency between the case aS made in the plaint on this point and 
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the recitals in the said deed. There was material alteration as to date of 
execution in the deed and the recital in the deed goes to show that the 
consideration was paid on September 6, 1965, and on that date the firm 
with its assets and the tenancy right was sold off to the plaintiff Obvio- 
usly, September 6, 1965, was intended to be the date of such sale which, 
however, was executed long thereafter on November 15, 1965, and the 
only explanation given by the plaintiff in his evidence before the court for 
the delay is that the deed could not be executed earlier as the considera- 
tions could not be secured. This statement undermines the document 
materially and lends support to the defence case that the entire thing was 
not a genuine one. Moreover, if the plaintiff bad really purchased the 
firm with its assets and the tenancy right on September 6, 1965, or even 
on November 15, 1965, it stands to no reason why even upon the plaintiff’s 
own admission rent for the tenancy would be paid by the plaintiff only 
from January, 1966 and the rent upto December, 1965 would be paid by 
the original vendors. Moreover, the learned Judge in the trial court was 
perfectly justified in his finding that atno sfage from November, 1965 
till January, 1969 did the plaintiff ever pay any amount as rent. The 
relevant receipts in Ext. 2 series would go to show in unequivocal terms 
that what was being paid and realised was damages in terms of the com- 
promise decree itself. Upon the plaintiff’s own case these amounts 
were paid by him and it would be difficult for the Court to accept the 
position that a bonafide purchaser as the plaintiff claims himself to be 
would ever accept receipts on such terms although what he paid is ' 
claimed to be payment of rent. These circumstances and materials toge- 
ther with the fact that the plaintiff at no point of time for over 4 years 
did ever set up any claim of his tenancy as a purchaser of the firm assures 
the court in accepting the defence case and in holding that the alleged 
_ purchase itself is a sham transaction which had heen created by the jud- 
gment-debtors with the ulterior object of delaying and defeating the exec- 
ution which would follow on the expiry of the time specified in the compro- 
mise decree: We, therefore, affirm the finding of the Jearned Judge that the 
alleged purchase by the plaintiff was nota bonafide transaction :, it was 
purely a sham transaction, This conclusion of ours, therefore, furnishes the 
foundation for upholding the trial Judge’s view that the plaintiff has no 
Jocus standi to challenge the decree even on the ground that the same is 
a nullity as claimed by Mr. Banerjee appearing on behalf of the plaintiff- 
appellant. i 
13. The said objection must, in our opinion, also fail for another 
reason. Mr. Banerjee claims that when in the decree or in the petition 
of compromise there is nothing to show that there existed any ground 
within the sanction of section 13 of the Act for eviction of a tenant, the 
decree must be taken to be a decree passed merely on campromise and 
such a decree being contrary to the provisions of section 13, is a nullity. 
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It is a nullity, according to Mr. Banerjee, because section 13 debars the 
court from passing any such decree where sround sanctioned by the said 
section ig not in existance and when the Court does not satisfy itself about 
the existance of such a ground. Mr. Banerjee naturally relies on-a number 
of decisions of the Supreme Court in the case of (1) Ferozi Lal Jain v. Man 
Mal and another, AUR 1970 SC- 794, (2) Sm. Kaushalya Debi and 
others, v. K. L. Bansal, AIR 1970 SC 838, (3) K. K. Chari v. R. M, 
Sashadri, AIR 1973 SC 1311, (4) Nagindas Ramdas v. Dalpatram 
Iccharam alias Brijram and others, AIR 1974 SC 471 and (5) 
Roshanlal and another v. Madan Lal and others, AIR 1975 SC 2130. . in 
our view, the principles laid down by the Supreme Court in this respect are 
quite well settled on the very decisions relied on by Mr. Banejee. It can- 
not be disputed for a moment that where there exists no ground, within 
the sanction of section 13 of the West Bengal Premises Tenancy Act, 1956 
no decree could be passed by any Court, be it on contest or on compro- 
mise. If the court passes a decree where no such ground exists only be- 
cause the landlord and the tenant had agreed between themselves to the 
passing of such a decree the decree would bea nullity. But what Mr. 
Banerjee fails to appreciate is that sudh a ground need not always appear 
on the face of the decree or on the petition of compromise itself and where 
it does not so appear the decree need not necessarily be considered to be 
a nullity. It has been settled beyond all doubts in the later decisions of 
the Supreme Court in (4) AIR 1974 SC 47t and (5) AIR 1975 SC 2130 
that if at the time of passing of the decree there exists some material 
before the Court on the basis whereof the Court could prima facie 
satisfy itself about the existence of a statutory ground for eviction, it will 
be presumed that the Court was so satisfied and the decree for eviction 
apparently passed on the basis of the compromise would be a valid one. 
The mere fact that the decree has been passed on compromise would not ° 
render the decree a nullity. Now these materials, it has been clearly pointed 
out by the Supreme Court, may take the shape of either evidence recorded — 
or produced before the Court or it may partly or wholly be in the shape 
of admissions made in the petition of compromise. So, if in a par- 
ticular case the admissions are not to be found in the petition of compro- 
mise or in the decree itself the Court can still go behind it to the records 
of the original suit to find out whether there existed any valid 
ground within the sanction of section 13 for granting of a decree which 
the parties are agreeing to suffer between them on settlement. Even in the 


last case in AIR 1975 SC 2130 the Supreme Court observed “‘The com- 
promise must indicate either on its face or in the background of other 
materials in the case that -the tenant expressly or impliedly is agreeing to 
suffer a decree for eviction because the landlord, in the circumstances, is 
entitled to have such a decree under the law.” 


Ca 
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14, The legal position being as above on the decree itself, the court 
cannot decide the issue in either way. True in the present ease in the 
decree or in the petition of compromise there is neither any admission as 
to existence of a valid statutory ground’ for eviction nor any irftdication 

thereof, but absence of such an admission or indication in the decree by 
Itself would not clinch the issue. When the plaintiff came with a case 
that the decree was a nullity because it was passed merely on settlement 
without existence of any valid ground, the onus, on the pleading. lay on 
him to prove the entire thing. But unfortunately for the plaintiff in the 
present case no endeavour was made to prove the case sought to be made. 
No evidence was led as to the contents of the record in the suit which led to 
the passing of the decree. -The Court, therefore, is not in a position to 
know whether any valid statutory ground for eviction did exist or not on 
the materials on record of the suit so that if the same exists and the settle- 
ment was arrived at only-in the light of the existence of such a ground 
then the decree would be perfectly lawful. The only evidence, as we have 
indicated hereinbefore, is the decree and one sentence in the cross-exami- 
nation of one of the defendant’s witness. D.W, 2 in cross-examination 
had merely stated that the ejeetment suit was filed for default only and 
that the same was contested by the defendant. This evidence may well 
establish the fact that the original suit was instituted on the ground of 
default, but the mere fact that the suit was contested by the defendant 
does not goto establish that there was no sufficient default within 
the meaning of Section 12 which could entitle the plaintiff to get a decree. 
Whether there was any such default or not and whether the defendants 
in that suit had failed to avail of their relief under section 17 or not were 
matters which were required to be proved by the plaintiff to sustain any 
case’that the decree was passed merely on compromise and not on 
statutory ground. The said fact not having been proved by the 
plaintiff he cannot claim the decree to bea nullity solely on the basis 

_ of the decree itself as sought to be claimed by Mr. Banerjee in 
this appeal. For thts reason also, in our view, the point thus raised by 
Mr. Banerjee must fail. + 

15. On the conclusions as above, since the only point raised by Mr. 
Banerjee in support of this Appeal fails, the appeal fails and is dismissed 
with costs. | 


Ray, J.: I agree. 
N.C.S. 


~ 
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{ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta 
Decision: November 24, 1977 


Jogesh Chandra Chakravarty P T Appellant 
; . Versus 
Union of India & Ors. - She ahs -.  Respondents* 


Constitution of India— Article 226— Writ of mandamus—Termination 
of service of employee of Insurance company incorporated under companies 
Act 1956— Appointment of employee on contract basis— Whether writ lies 
against such company— Marger of such company in Central Govern- 
ment— Management «of such company being taken over by Custodian 
appointed — General Insurance (Emergency Provisions) Ordinance and Act 
of 1971—Scheme framed by Central Government in exercise of powers 
conferred by General Insurance Business \Nationalisation) Act— Acquisition 
of status on transference and vesting— Employee when acquires such status. 


General Insurances Business (Nationalisation)’ Act (57 of 1973), 
Sec. 16(1) - Provision for framing of Scheme by Central Government for 
merger of one Insurance company to another company— Dissolution of 
merged insurance company without winding up— Ciause (6) of scheme— 
Effect thereof on service conditions of employees of disolved insurance 
company— General Insurance (Emergency Provisions) Ordinance 1971— 
General Insurance (Emergency Provisions) Act 1971— Effect thereof on 
service of employees of merged insurance company. 


The petitioner was appointed as an Assistant Manager, Calcutta 
Branch, in the Sterling General Insurance Company Ltd. by way of contra- 
ctual appointment for a period of three years bya letter of appointment 
which provided that on the expiry of the contract period the petitioner’s 
service would stand automatically terminated unless renewed by mutual 
agreement on terms as would be agreed upon. It was further provided that 
the employer reserved his right to terminate his service without notice at any 
time on ground of misconduct, gross negligence, absence from duty without 
permission, breach of discipline ete. While the petitioner was working in the 
Company on the basis of the said cantract of Service, he was served with a 
notice of termination of his contractual appointment with a note that the 
petitioner had erossed the age of 60 years. The petitioner challenged the 
validity of such termination where upon the company informed him 
that the decision for termination of the contract of appointment had 
been taken in accordance with the general directive of the General 
Insurance Corporation of India. Thereafter the petitioner moved the 
High Court in its Constitutional Writ Jurisdiction contending inter alia 
that in view of the legislation relating to nationalisation of the general 
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dusurance business in India, he was conferred a statutory status which 
did not provide for “superannuation. On this writ application, a 
Rule was issued but no interim injunction was granted. 

HELD : It appears that after the vesting of the management of the ` 
undertaking of every insurer in the Central Government under the 1971 
“Ordinance and the 1971 Act and also under the Act 57 of 1972, the service 
of the employees of every Indian insurer continued on the same terms and 
conditions under the management of the Central Government through the 
Custodians although no statutory provision is there in respect thereof. in 
respect of non-Indian insurers, there isa specific provision under Act 57 of 
1972 in section 7(1) for continuance of the service of their employees under 
the same terms and conditions in the Indian insurance company in which the 
undertaking of such foreign insurer has vested till they are duly altered by 
the Indian Company. The management of the undertaking of every insurer 
continued to vest in such Custodian exercising all powers of the Company or 
dts Board of Directors, subject to the directions of the Central Government until 
a new Board of directors of the Indian insurance Company is duly constituted. 
By a notification the Central Government framed a scheme. By this scheme the 
undertaking of every merged Company which were mentioned in the first Sche 
dule of the scheme stood transferred to and vested in the Oriental or transferee 
as the acquiring authority. The merged Companies in the said Scheme included 
the Sterling General Insurance Co. Ltd and it was provided that such merged 
Companies, under the scheme, stood dissolved without winding up on 1.1.74. 


It appears that at ihe time the petitioner's service was terminated by the 
notice dated 27.2.73. the management of the undertaking af the Sterling 
. General Insurance Co. Ltd. continued to be vested in its Custodian who was 
empowered to exercise all the powers of the Company of the Board or direct- 
ors of such Company under his charge. . 


A preliminary objection was taken on behalf of the Respondent 
no. 4 that no writ would lie against an existing company incorporated 
under the Companies Act 1956. from as conspectus of laws on the sub- 
ject. the position appears to be os follows: fa} awrit or order in 
the nature of Mandamus is not normally available against a company 
incorporated or deemed as incorporated under the Companies Act 1956, 
because such a company isa non-statutory body and there is neither a stal- 
utory nor public duty imposed on it by the statute incorporating it in the 
discharge of its functions which can be enforced by Mandamus; (b) 
Mandamus fies to secure the performance of a public or statutory 
duty imposed by the statute on a Publie Utility conferring a right on 
the public for its enforcement and as such Mandamus will issue to a 
Public Utility to discharge its duties and obligations to the public, 
imposed under the statute: authorising and regulating the discharge of 
such functions by the Public Utility undertaking, whether such public 


= 
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Utility or undertaking is created b y or in terms ofa statute, or a society, 
corporution or a company incorporated under a statute ; (c) Evenif e6 
Public Utility is a company incorporated under the Companies Act 1956, 
an application for Mandamus will not lie for qn order to secure per- 
formance of obligations owed by a company towards its workmen or to 
resolve any private dispute more particularly when an alternative remedy is 
provided for the breach of an obligation or duty created by the statute. ° 


Analysing the present case in the light of the law as laid and interpreted 
by several reported decisions on the point it appears that the obligations 
and liabilities, if any, arising out of the employment of the petitioner 
has since disolved upon the Oriental Fire and General Insurance Co. 
Ltd., a company incorporated under the Companies Act against whom a 
writ will not lie in ordinary course. The business of general insurance is 
vitally linked up with the industrial undertakings and is carried on by the 
General Insurance Corporation of India in monopoly right so that such 
business may be said to be a public utility. Even so, the writ prayed 
for in the writ petition does not relate to the performance of a public or 
statutory duty imposed by a statute conferring a right on the public for 
enforcement. As has been held in the decision in Praga Tools case, a 
writ cannot be issued on a company to secure its obligation to its 
workmen or to resolve a private dispute. The dispute in the present case 
relates to private dispute affecting one of the employees of the company 
which may not be enforced by the writ proceeding in the absence of other 
compelling circumstances. 


The General Insurance (Emergency Provisions) Ordinance 1971 and 
the General Insurance (Emergency Provisions) Act 1971 repealing the 
said Ordinance, provided for the appointment of the Custodian for taking 
over the management of the undertaking of every insurer carrying on 
business of general insurance. There is no express provision regarding the 
employees of such géneral insurance other than those of the management, 
so that it could be said that the service contracts of the employees, other 
than those relating to management, -were to continue on the same terms 
and conditions under the Custodian who was acting for and on behalf the 
Central Government. The General Insurance Business (Nationalisation) 
Act 1972 which came into force on 1.1.73 provided in sec. 16(1) for 
framing of a scheme and Clause (f) thereof contained provisions for 
continuation of services of officers and-employees of the Indian insurance 
company which ceased to exist by reason of the scheme, in the acquiring 
company, as on the appointed day (1.1.73) on the same terms and conditions 
subject to clause (g) rationalisation or revision of pay and other terms 
and conditions of service. To Scheme under section 16(1) merging the 
Sterling General Insurance Co. Lid., including other companies with 
ihe Oriental Fire and General Insurance Co. Ltd., was brought into force 


t 
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on 1.1.74 so that it cannot be said that when the petitioner's service 

was terminated with effect from 31.3.73 there was then any statutory 
guarantee for continuation of the service of the petitioner in the Oriental. 

“Still then, the matter has to be considered in the light of judicial decisions 

on the subject. 


In a developting country like ours with expanding industry, trade 
and commerce the general insurance business has great importance for 
public benefit and the business is also controlled by the Central Govern- 
ment as provided-in sections 19 and 23. Such companies thus constitute 
a distinct type of organisation unlike the usual type of government com- 
panies and other companies incorporated under the Companies Act. 


Section 16(1) of the General Insurance Business (Nationalisation) 
Act provides for framing of schemes by the Central Government for 
merger of one Indian Insurance Company in another Indian Insurance 
Company. The scheme of merger is to provide for transfer to and yesting 
in the transferee company, the undertaking of the merged company. . The 
Central Government has framed a scheme known as the Oriental Fire and 
General Insurance, Company Lid (Merger) Scheme. Under the said 
scheme the undertaking of the Sterling General Insurance Co. Ltd. as 
also those of some other companies mentioned in the Schedule were merged 
with the Oriental Fire and General Insurance Co. Ltd. with effect from 
1.1.74 when the merged companies disolved without winding up. Under 
clause (6) of the Scheme every whole time officer of the merged com- 
pany is to hold his office or service in the transferee company under the 
_ same terms and conditions with same rights as to pension, gratuity and 
other ` maters until termination or until his remuneration, terms and 
conditions are duly altered by the transferee company. 


Therefore, it follows that every whole time officer of me- erst- 
while insurers were given a statutory guarantee and status in respect 
of their service transferred to the transferee company under section 
` 16(1) clause (f) and the statutory scheme thereunder. If, therefore, there 
is a termination of service contrary to the provisionsof the statutory 
scheme. the concerned employee may, asit appears, be entitled to 
obtain from court a declaration that the impugned order is a nullity. 


It is beyond dispute that a writ may issue on a public utility, 
even though it is a company, commanding it to perform its duties 
in the discharge of its functions under the statute regulating such 
Junctions. If an employee is given by the Act and the Scheme framed 
thereunder by ‘the Central Government, a statutory guarantee in respect 
of his service to the transferee company converting his service beyond 
the scope of contract to status, there is no reason. as it appears, 
why, in the absence of any other remedy, under the relevant statute ‘the 
aggrieved employee will not be entitled to move the High Court 
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under Article 226 of the Constitution for the issue of appropriate writ 
commanding the company to perform its statutory obligations. putting 
the relationship between the parties back to the rails. But unfortunately 
the petitioners’ service terminated before the Scheme relating to the 
Sterling General Insurance Co. Ltd. was framed. 


The management of the undertaking of the Sterling General 
Insurance Co. Ltd. at the material time in Feb [March 1973 was with the 
Custodian in the charge of the management and the General Insurance 
Corporation of India had become the holder of all shares except a few. 
The functions of the Corporation under section I8(f) include the carry- 
ing on ofany part of the general insurance business and also aiding 
and advancing the acquiring companies in matters of setting up of 
standards of conduct and sound practice in general insurance business, 
service to policy holders, controlling of expenses and the like. The 
functions of every acquiring company is to carry on general insurance 
business and to develop the same to the best interest of the community and 
such companies.in the discharge of its functions shall be guided by any 
directions as may be issued by the Corporation. The ‘‘acquiring 
company” has heen defined in section 3(a) as the Indian Insurance Com- 
pany and where a scheme has been framed, it means the Indian Insurance 
Company in which other companies have been merged It is clear that 
the General Insurance Corporation is competent in law to issue directive 
for certain purposes and the acquiring companies have to comply with 
such directives a sprovided in law. 


Section 21{1) provides for interim management of India Insurance 
Companies, The Custodian appointed by the 1971 Ordinance and the 1971. 
Act is to continue to be in charge of the management of such company in 
his charge exercising powers of the Board of directors or the company till a 
new Board of Directors is duly constituted. During the interim period 
when the Custodian remains in charge and prior to the merging of the 
Sterling Co with the Oriental Co., there is no statutory protection guaran- 
ting the existing terms and conditions of the whole time officers or employees 
of the company. though obviously the service continued under the same terms 
and conditions. In the absence of ony statu'ory status or protection the breach 
of conditions of the service can not be remedied by a declaration of nullity 
by the court or by the issue of appropriate writs. The termination of service, 
though in breach of contract of service.on superannuation for crossing the age 
of 60 years or on insufficient notice, could not accordingly be amenable 
to writ jurisdiction of the High Court as that. would amount to 
enforcing a personal contract of service which had no statutory guarantee 
or status. In this state of affairs, there is no escape from the 
conclusion that the petitioner is not entitled to any relief in this proceeding 
in the absence of statutory protection, the presence of which protection 
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e@ 
otherwise would entitle the petitioner to the remedy sought for here 
in, even though the employer is a company incorporated under the 
companies Act 1956, 


The Rule accordingly fails and is discharged. : 
. Cases referred to : 


(I) Proga Tools Corporation v. C.V. Imanual and others, AIR 
1969 SC 1306 


(2) Corporation of the City of Nagpur v. The Nagpur Electric 
Light and Power Co. Ltd., AIR 1958 Bom. 498 
(3) Dr. Sudhir Chandra Neogy v. Calcutta Tramways Co. Lid., 
AIR 1960 Cal. 396 
(4) Abani Bhusan Biswas v. Hindusthan Cables Ltd., AIR 1968 
Calcutta 124 
(5) Prafulla Chandra Sarma v. Oil India Ltd., AIR 1971 Assam 19 
(6) C. R. No. 2006 (w) of 1971, Sudhansu Mukherjee v. Union 
of India and Ors. 
(7) Administrative Officer, Head Quarters, Eastern Command v. 
Paresh Chandra Gupta 1975 L & I Cases 538 
(8) Ranjeetmal v. General Manager, Northern Railway, AIR 
1977 SC 1701 
(9) Heavy Engineering Majdur Union v. State of Bihar, AIR 1970 
SC 82 7 $ 
(10) Roshanlal v. Union of India, AIR 1967 SC 1889 
(11) Vaish Degree College v. Lakshminarayan, AIR 1976 SC 888 
(12) Sirsi Municipality v. Cecelia K. Francis, AIR 1973 SC 855 
(13) Calcutta Electric Supply Corporation Ltd., v. Ramratan, AIR 
1973 Calcutta 253 
(14) 78 CWN 628. 
(15) Sukdey Singh v. Bhagatram, AIR 1975 SC 1331 
Rathindra Nath Bhattacharyya iai aa, for the Petitioner 
Provat Kumar Mukherjee or ae for the Respondent 


The judgment of the Court was as follows :— 

The petitioner was appointed as an Assistant Manager, 
Calcutta, in the Sterling General Insurance Company Ltd. (hereinafter 
also referred to as the Sterling) by a letter dated March 17, 1971 with 
effect from April 1, 1971, by way of “contractual appointment”, for a 
period of 3 years ending on the 31st March, 1974. The letter of appoint- 
ment provided that on the expiry of the contract period, i.e. March 31, 
1974 the petitioner’s service would stand automatically terminated unless 
renewed by mutual agreement on terms as would be agreed upon. It was 
further provided that either party would be entitled to terminate the 
employment by a month’s notice in writing or on payment of month’s 
salary in lieu thereof. The employer reserved his right to terminate the 
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service without notice at any time on ground of misconduct, gross negli- 
gence, absence from duty without permission, breach of discipline ete. 


2. While the petitioner was working in the company on the basis 
of the said: ‘contract of service he was served with the following POER 
dated February 27, 1973 ; 

“As you are aware you have crossed the age of 60 years. This 
is to inform you that your appointment on contractual basis shall stand, 
terminated on 31st March, 1973. This letter may, therefore, be treated 
as a notice of termination of your contractual appointment. You will 


be relieved on 31st March, 1973 and your dues will be settled as on 
that date......... d 


This letter was received by the petitioner on March 5, 1973. The petitioner 
challenged the legal validity of the said letter and was informed by the 
company that the decision for termination of the contract of appointment 
had been taken in accordance with the general directive received from the 
General Insurance Corporation of India the respondent No. 5 herein. 


3. The petitioner thereafter moved this; Court by an application 
under Article 226 ofthe Constitution contending that in view of the 
legislation relating nationalisation of the General insurance business in 
India, he was conferred a statutory status which did not provide for super- 
annuation ; further the order was malafide and was passed in violation of 
the provisions of Articles 14 and 16 of the Constitution. On this applic- 
ation this Court issued a Rule on September 24, 1973 but no interim order. 
was granted. The Rule was opposed by the Respondent No. 4, the Senior 
Regional Manager of the Oriental Fire and General Insurance Co., Ltd., 
Unit Sterling and it was disclosed in his affidavit-in-opposition that the 
Sterling General Insurance Co. Ltd. ceased to exist as its right, title and 
interest had vested in the Oriental Fire and General Insurance Co. Ltd. 
(hereinafter also referred to as “‘Oriental’’) under the provisions of the 
General Insurance Business (Nationalisation) Act, (Act 57 of 1972). It 
was stated that no writ lay against an existing company and the petitioner’s 
service was duly terminated in accordance with the terms of his contract of 
service while there was no infringement of any statutory right of the peti- 
tioner. The petitioner's service, it was further stated, was terminated 
on one month’s notice as provided in the contract of service, “in pursu- 
ance of the general directives issued by the General Insurance Corporation” 
for effecting efficiency and proper running of the administration. It was 
also stated that a cheque for Rs. 5463.18p was sent to the petitioner in 
full satisfaction of his dues which was however returned as it was stated 
that the petitioner had already taken recourse to legal proceedings ‘for 
obtaining necessary relief. Further, it was submitted that in any event, the 
petitioner’s service automatically stood terminated on March 31, 1974 and 
the Rule. accordingly has become infructuous. 


1978 (1) CLJ] Jogesh Chandra Chakravarty v. Union of India 131, 


4. The petitioner thereafter made an application for addition.of the 
Oriental as a party to the proceeding as respondent No. 6 which was duly 
allowed. The petitioner also filed an affidavit-io-reply reiterating the 
contentions made by him in his petition of motion. 

5. Before we proceed to consider the respective contentions of the 
parties it will be necessary to take into account the legislation relating jto 
general insurance business in India which had till then been carried on by 
anumber of Indian and foreign companies. 

6. On May 13, 1971 the General Insurance (Emergency Provisions) 
Ordinance 1971 was promulgated whereby onthe said date the 
management of the undertakings of all insurers (which under 
section 2(a) means an insurer as defined in the Insurance Act 
who carries on general insurance business in India) vested in the 
Central Government. The Ordinance was repealed on June 17, 
1971 by the General Insurance ‘Emergency Provisions) Act, 1971 (Act 
17 of 1971) which also provided for vesting of management of the Under- 
takings of all insurers in the Central Government on and from the appoln- 
ted day which was the 13th day of May 1971, on which date the Act was 
to be deemed to have come into force. Both in the Ordinance and in the 
Act, itis provided that pending appointment of a Custodian for the 
uadertaking of an insurer, the persons in charge of the management of 
such undertaking immediately before the appointed day, shall on and 
from the said date, be iu charge of the management of the undertaking 
on behalf of the Central Government. It is also provided therein that the 
Central Government may as soon as it is convenient appoint any person as 
Custodian for the purpose of taking over the management of the under- 
taking of an insurer who is to carry on such managenient for and on 
behalf of the Central Government. 

7. Under section 3(3), clause (f), of the said Act (17 of 1971), no 
insurer without previous approval of the person authorised by the Central 
Government enter into contract of service or agency or vary the terms 
and conditions of any such contract subsisting on the appointed day (May 
13, 1971). Under sub-section (4) of section 4 of the said Act, nothing 
in sub-section (3) of section 3 shall apply to ‘any insurer the charge and 
management of whose undertaking has been taken over by the Custodian. 

8. On September 20, 1972an Act called the General Insurance 
Business (Nationaligation) Act, 1972 (Act 57 of 1972) was promulgated. 
The preamble of the Act indicates its object in following terms :— 

“An act to provide for the acquisition and transfer of shares of 
Indian insurance companies and undertakings of other existing insurers 
in order to serve better the need of the economy by securing the 
development of general insurance business in the best interests of the 
community and to ensure that the operation of the economic system 
does not result in the concentration of wealth to the common detriment, 
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for the regulation and control of such business and for matters conne- 
cted therewith or incidental thereto.” Sections of the Act, relevant 
fer our purpose, are as follows :— | 


Sec. 4(1)—On the appointed day all the shares in capital of 
every Indian insurance company shall, by virtue of this Act, stand 
transferred to and vested in the Central Government free of all 
trusts, liabilities and encumbrances affecting them. 

(2) Out of the shares so transferred and vested, the Central 
Government shall, immediately ‘thereafter, by notification provide for 
the transfer of not less than ten shares of every such company to such 
person as may be speeified in the notification to enable to Indian 
insurance company to function as a Government Company...... = 


Sec. 5. (1)—On the appointed day, the undertaking of every 
existing insurer who is not an Indian insurance company shall stand 
transferred to and vested in the Central Government and Central 
Government shall immediately thereafter provide, by notification, for 
the transfer to and vesting in such Indian insurance company, as it 
may specify in the notification, of that undertaking. 

(2) Any notification made under sub-section (1) may provide 
that any of the undertakings aforesaid may be transferred to and 
vested in more than one Indian insurance company in such manner 
and subject to such cenditions as may be specified in the notification. 


Sec. 9 (1)—As soon as may be after-the commencement of this 
Act, the Central Government shall form a Government company in 
accordance with the provisions of the Companies Act, to be known as 
the General Insurance Corporation of India for the purpose of superint- 
ending, controlling and earrying on the business of the general insur- 
ance. 


(2) The authorised capital of the Corporation shall be Rupees 
seventy five creres, divided into seventy five lakhs fully paid up shares 
of one hundred rupees each, out of which Rupees five crores shall be 
the initial subscribed capital of the Corporation. 


(3) Notwithstanding anythiong contained in the Companies Act, 
1956, it shall not be necessary to add word “Limited” as the last word 
of the name of the Corporation. 


Sec. 10.—All the-shares in the capital of every Indian Insurance 
Company which stand transferred to and vested in the Central 
Government by virtue of Section 4 (with the exception of the shares 
transferred to any person under sub-section (2) of that section) shall 
immediately after such vesting, stand transferred to and vested in the 
Corporation and every Indian insurance company shall forthwith give 
effect to such transfer of shares and rectify its register of members by 
including therein the Corporation as a holder of such shares”. 


Caii 
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Section 11 provides for amount to be paid, for transfer and vesting 
of shares of every Indian insurer and undertaking of every non-Indian 
insurer in the Central Government, by the Central Government to the 
Corporation for distribution to the share-holders of each Indian insurer 
or each non-Indian existing insurer, Such amounts are specified against 
such company in the corresponding entry under column (3) of Parts A 
and B of the Schedule respectively. Sections 12 to 15 provide for manner 
of disbursment of payment of such amounts. 
Sections 16 in excepts and section 21 provide as follows :- 

“Sec. 16 (1) - Ifthe Central Government is of opinion that for 
the more efficient carrying on of general insurance business it is nece- 
ssary so to do, it may, by notification, frame one or more schemes 
providing for all or any of the following matters :- 

(a) the merger in one Indian insurance company of any other 
Indian insurance company, of the formation of new company by the 
amalgamation of two or more Indian insurance companies ; 

(b) the transfer to and vesting in the accquiring company of the 
undertaking (including all its business, properties, assets and liabilities) 
of any Indian insurance company which ceases to exist by reason of 
the scheme ; . 

(c) the constitution, name and registered office and the capital 
structure of the acquiring company and the issue and allotment of 
shares ; 

(d) the constitution of the board of management by whatever 

- name called for the management of the acquiring company ; 

(e) the alteration of the memorandum and articles of associa- 
tion.of the acquiring company for such purposes as may be necessary 
to give effect to the scheme. 

(f) the continuance in the acquiring company of the services of 
all officers and other employees of the Indian insurance company 
which has ceased to exist by reason of the scheme, on the same terms 
and conditions which they were getting or, as the case may be, by 
which they were governed immediately before the commencement of 


99 


the scheme..... ote 

(g) the rationalisation or revision of pay scales and other terms 
and conditions of service of officers and other employees wherever 
necessary : i 

(2) In framing schemes under sub-section (1), the object of th 
Central Government shall be to ensure the ultimately there are only 
four companies (Excluding the Corporation) in existence and that they 
are so situate as to render their combined services effective in all parts 
of India. 


Sec. 21 (1) Notwithstanding anything contained in the Com- 
panies Act, or in the memorandum and articles of association of any 
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Indian insurance company, on and from the appointed day and unti 
a‘new board of directores of the Indian insurance company is duly 
constituted, the management of the company shalt continue to vest in 
the Custodian in charge of the management of the undertaking of that 
company immediately before the appointed day by virtue of the pro- 
visions contained in the General Insurance (Emergency Provisions) 
Act, 1971, and the Custodian shall be entitled, subject to such direc- 
tions as the Central Government may issue in that behalf, to exercise 
all the powers and do all acts and things as may be exercised and done 
by the company or by its board of directors ..” 

9. Itis obvious that after the vesting of the management of the 
undertaking of every insurer in the Central Government under the 197% 
Ordinance and the 1971 Act following as also under the Act 57 of 1972 
the service of employees of every Indian insurer continued on the same 
terms and conditions under the management of Central Government 
through Custodians though there is no statutory provisions in respect 
thereof. In respect of non-Indian insurers, there as a specific provision 
under Act 57 of 1972 in Section 7(1) for continuance of the service of 
their employees under the same terms and conditions in the Indian insu- 
rance company in which the undertaking of sueh foreign insurer has 
vested, till they are duly altered by the Indjan Company. The manage- 
ment of the undertaking of every insurer continued to vest in such Custo- 
dian exercising all powers of the company or its Board, subject to 
directions of the Central Government until a new board of directors of the 
Indian insurance company is duly constituted. 

10. By Notification in the Gazette of India on November 24, 1972 
the Central Government appointed January 1, 1973 as the appointed day 
for the purpose of the Act 57 of 1972. It appears that the Government of 
India, in the Ministry of Finance, Department of Revenue and Insurance 
published a notification dated December 31, 1973 whereby in exercise of 
the powers conferred by sub-section 1 of section 16 of the General 
Insurance Business (Nationalisation) Act, 1972, the Central Government 
framed a scheme known as the Oriental Fire and General Insurance 
Company Ltd., (Merger) Scheme, 1973 which came into force on Ist 
January, 1974. By this scheme with effect from the said date the under- 
taking of every merged company which were named in the first schedule 
of the scheme stood transferred to and vested in the Oriental or transferee 
as the acquiring company. The undertaking of the merged company 
included, inter alia, all assets and rights as also liabilities and obligations 
of whatever kind then subsisting of such merged company. The merged 
compantes in the said scheme ineluded, amongst other companies, the 
Sterling General Insurance Co., Ltd. (hereinafter also referred to as 
Sterling’), and, such merged companies, under the scheme, stood 
dissolved without winding up on the first of January, 1974. 
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11. Asaresult of the aforesaid legislation and scheme thereunder 
it appears that the obligations and liabilities of Streling, including the 
diability if any to the p.titioner became the liability of the Oriental which 
iS an existing Government company with the General Insurance Corpora- 

e tion of India as holder of all its shares except not exceeding ten as 

- provided in section 4(2). It is clear that if any writ or direction is to be 
issued by this court ia respect of the petitioner in this proceeding, in the 
events that have taken place, such writs and directions can only be issued 
on Oriental, which has been rightly added as respondent No. 6 in this 
proceeding as having the financial liability as may arise for complying 
with the writ, order or direction of this court herein. It is also obvious 
that at the time the petitioner’s service was terminated by notice dated 
February 27, 1973 received on March 5, 1973, the management of the 
undertaking of the Sterling General Insurance Co., Ltd. continued to be 
vested in its Custodian who was empowered to exercise all the ‘powers of 
the company or the board of directors of such company under his charge. 

12: Weshall now consider the elaborate arguments made at the 
bar by the learned counsel of the parties in support of their respective 
cases. | 

13. Mr. Provat Kumar Mukherjee, learned counsel appearing for 
the Opposite Party No. 4 raised a preliminary objection contending that no 
writ lies against an existing company incorporated under Companies Act 
1956. In support he referred to the decision in (1) Proga Tools Corpo- 
ration v. ‘C.V.Imanual and others, AIR 1969.8. C. 1306, wherein the 
Supreme Court observed as follows :- 

“Article 226 provides that every High Court shall have power to 
issue to any person or authority orders and writs including writs in the 
nature of habeas corpus, mandamus, etc. or any of them for the 
enforcement of any of the rights conferred by Part III of the Consti- 
tution and for any other purpose. But it is well understood that a 
mandamus lies to secure the performance of a public or statutory duty 
in the performance of which the one who applies for it has a sufficient 
legal interest. Thus an application for mandamus will not lie for an 
‘order or restatement to an office which is essentially of a private 
character, nor can such an application be maintained to secure 
performance of obligations owed by a company towards its workmen 
orto resolve any private dispute...... . The company being a non- 
statutory body and one incorporated under the Companies Act there 
was neither a statutory nor a public duty imposed on it by the statute 
in respect of which enforcement can be sought by means of mandamus, 
nor was there in its workmen any corresponding legal right for enforce- 
ment of any such statutory er public duty. The High Court was 
therefore right in holding that no writ petition for mandamus or an 
order in the nature of mandamus could lie against the company.” 


t 
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In Halsbury’s Laws of England, Third Edition Volume 11 page 90 
Article 170 it is provided :- 

“An order of mandamus will be granted ordering that to be done 
which a statute requires to be done and for this rule to apply it is not 
necessary that the party or corporation on whom the statutory duty | 
is imposed should be a public official or an official body. In order, how- 
ever, for an order of mandamus to issue for the enforcement of a 
Statutory right, it must appear that the statute in question imposes a 
duty, the performance or non-performance of which is not a matter of 


discretion...... A mandamus wil] issue to an official of a society to com- 
pel him to carry out the terms of the statute by which the society is 
controlled..... and to command dock, railway and similar companies 


to carry out the duties placed upon them by the provisions of the 
Act authorising their undertakings”. 
In Corpus Juris Secundum Vol. 73 (1951) pase 998, Artiele 7 it is 
provided. 

“A public utility has the duty to supply a commodity or to 
furnish service to the public. This duty exists independently of 
Statutes regulating the manner in which it shall do business or of 
contracts with municipalities or individuals, and is imposed because 
the utility is organised to do business: affected with a public interest 
‘and holds itself out to the public as being willing to serve all members 
thereof.” 


14. Allthese propositions of law were considered in (2) Corpora- 
tion of the City of Nagpur v. The Nagpur Electric Light and Power Co.Ltd., 
AIR 1958 Bombay 498, where on account of non-payment of bills by the 
Corporation for supply of electrical energy for over Rs. 3 lacs, the electric 
' company disconnected supply of electricity to public lamps in the city of 
Nagpur. The electric company purported to act under section 24(1) of 
the Electricity Act which empowers the licensee to disconnect, on due 
notice, the service line when a person neglects to pay any charge for 
electric energy. On the writ application filed by the municipal Corpora- 
tion, the Court found that the dispute raised as to the quantum of the 
amount alleged to be due was bona fide and recourse could not be had to 
the provisions of Section 24(1). On a-consideration of the above principles, 
Mudholkar, J. speaking for the Court, held that a writ could issue at 
the instance of any eonsumer to a public utility concern for its failure 
to perform its duty under the Electricity Act or under its licence. A writ 
issued commanding the company to continue the supply of electrical 
energy to the petitioner for public lights. 


15. From a conspectus of laws on the subject, the position appears 
to be as follows :— 


(a) a Writ or order in the nature of mandamus is not ncrmally 
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available againsta company incorporated or deemed as incorporated 
under the Companies Act. 1956, as such company isa non-statutory body 
and there is neither a statutory nor public duty imposed on it by.the statute 
incorporating it in discharge of its functions which could be enforced 
by mandamus. 


(b) Mandamus lies to secure the performance ofa public or 
statutory duty imposed by a statute’ ona public utility conferring a right 
on the public for its enforcement. As such mandamus will issue to a 
public utility to perform its duties and obligations to the public imposed 
under the statute authorising and regulating the discharge of such 
functions by the public utility undertakings, whether sueh public utility 
is created by or in terms ofa statute, or a society, corporation or a 
company, incorporated under a statute. 


(c) Even if a public utility is a company incorporated under the 
Companies Act, 1956, an application for mandamus will not lie for an 
order to secure performance of obligations owed by a company towards 
its workmen or to resolve any private dispute, more particularly when an 
alternative remedy is provided for breach of an obligation or duty 
created by a statute. 


16. We may now refer to certain decisions in which the Court 
was concerned with the question of issuance of writ to companies. In (3) 
Dr. Sudhir Chandra Neogy v. Calcutta Tramways Co. Ltd, AIR 1960 Cal 
396, Sinha, J. (as his lordship then was) held that if it could be shown 
that the company was Violating any provisions of law for-whiech there is 
no other adequate remedy provided; in that event a writ would lie against 
the company. In (4) Abani Bhusan Biswas v. Hindusthan Cables Ltd., AIR 
1968 Caleutta 124 D. Basu, J. was of the view that, as the certified Standing 
Orders have the force of law, even a private party or a company may be 
compelled by mandamus to perform the duties imposed upon it by statute. 
Relief was however refused as the Industrial Employment (Standing Orders) 
Act provided adequate remedy. In (5) Prafulla Chandra Sarma v. Oil In- 
dia Lid, AIR 1971 Assam 19, it was held that in view of the Government 
declaration, under the Industrial Dispute Act, 1947 that service in any 
oil field is a public utility service, the company was rendering public 
utility service and thus doing public duty. A writ of mandamus may 
accordingly issue against such company directing it to perform some 
statutory or public duty but in view of the specific alternative remedies 
provided therein for violation of standing orders, the relief by issue of 
writ was refused. l 

17. Learned Counsel for the petitioner relied on the unreported 
- decision of Sabyasachi Mukherjee, J. dated August 28, 1975 in (6) CR No. 
2006(w) of 1971, Sudhanshu Mukherjee v. Union of India and ors, In this 
case the petitioner was appointed an Inspector for the probationary period 
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of one year in the Sun Alliance Lon lon aud Clive Insurance Group with 
effect from February 1, 197!. The terms, inter alia, provided liberty to 
the either side to terminate the service of one month’s notice. The 
General “Insurance (Emergency Provisions) Ordinance, 197] ci me into 
force on May 13, 1971 when the management ofthe undertakings of the 
insurers vested in the Central Government. The Ordinace was followed 
by the General Insurance (Emergency Provisions) Act promulgated an 
June 17, 1971 but with effect from May 13, 1971. Under the provisions 
thereunder, the Custodian was appointed for management of the under- 
taking or insurer who was empowered to carry onthe business of the 
management on behalf of the Central Government. The petitioner con- 
tinued in service while the Custodian took over the management and his 
service was terminated by the Manager, Calcutta Branch, with effect 
from January 31, 1972 as his continuance in service was not approved by 
the Custodian. This termination, it was held, was in breach of contract 
of service as the terms of such contract according to the provisions of 
Section 3(3) (though ifs operation was excluded by section 4(2) in cases 
where a Custodian had been appointed) could only be varied by the 
competent authorised persons, while the Manager terminating the service 
was Dot such an authority. The order of termination was accordingly 
quashed by the said judgment and appropriate writs sere directed to be 
issued, 


18. It ia to be noted that the provisions of General Insurance (Eme- 
rgency Provisions) Act, 1971 continued to have operation even after the 
appointed day i.e. January 1, 1973 under the General Insurance Business 
(Nationalisation) Act, 1972. Under the provisions of section 5(1) of the 
1972 Act the undertaking of every existing insurer who is not an Indian 
insurance company shall stand transferred to and vested in the Central 
Government and the Central Government shall immediately thereafter 
provide, by notification, for the transfer to and vesting in such Indian 
insurance company, as it may specify in the notification, of that underta- 
king. It is thus obvious that the liabilitics and obligations to the petitioner, 
if any, in respect of his service could only be enforced against the Indian 
insurance company a company incorporated under the Companies Act, in 
whom the undertaking of his erstwhile employer had vested in the mean 
time by operation of law under the aforesaid provisions. The writ accor- 
dingly had also to be issued in’the above case against such Indian insurance 
company which having the financial obligation arising from the illegal 
termination of service of the petitioner was a necessary party, the absence 
whereof would be fatal to the proceeding as was held in (7) the Administr- 
ative Officer Head Quarters, Eastern Command v. Paresh Chandra Gupta, 
1975 L & I Cases 538 and also in (8) Ranjeetmal v. General Manager, Nor-. 
thern Railway, AIR 1977 SC 1701. The Indian insurance company was 

not made a party to the Rule when its hearing, took place in August 


a 
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1975 and the further question would then arise as the issuance of writ 
against a company incorporated under Companies Act. Unfortunately as 
these facts were not brought on record nor was the attention of the 
‘Court drawn to the subsequent events that took place by operation of 
law. 

19. A suggestion was made that a Government company stands on 
a different footing and should be considered as a statutory body in which 
the Government is interested as owing 51% or more shares in the company. 
In (9) Heavy Engineering Majdur Union v. State of Bihar, AIR 1970 SC 82, 
referred to by Mr. Mukherjee, the court was concerned with the dispute 
between the Heavy Engineering Corporation Ltd., Ranehi and its workmen. 
It was held that an incorporated company has a separate existance and 
the law recognises it as a juristic person separate and distinct from its 
members even though it is controlled wholly or partially by a Govern- 
ment department. This new personality emerges from the moment of its 
incorporation and its rights and obligations are different from those of 
its shareholders. Action taken against it does not directly effect in share- 
holders, and, the company in holding its property and carrying on busi- 
ness is not the agent of the shareholders. The court further held that the 
liability of the individual member is not increased by the fact that he is 
the sole person beneficially interested in the property of the corporation 
and that the other members have become members merely for the purpose 
of enabling the corporation to become incorporated and possess only 
nominal interest in its property or hold in trust for him. It was further 
observed that though the entire share capital of the Heavy Engineering 
Corporation Ltd., Ranchi was contributed by the Central Government and 
the fact that all its shares were held, by the President and certain officers 
of the Central Government do not make any difference. The company 
and the shareholders being distinct entities the fact that the company’s 
shares and affairs are controlled by the Central Government does not make 
the company an Agent either of the President or of the Central Gover- 
nment. i 

20. The General Insurance Corporation of India, a Government 
Company holds all shares of every Indian insurance company including 
those of the Oriental Fire and General Insurance Co. Ltd, subject to 
exception under section 4(2) of the General Insurance Business (Nation- 
alisation) Aet, 1972 providing for transfer of shares not exceeding ten to 
such persons as may be specified in the notification. Even so, though a 
Government Company under the control of the Central Government it 
can not be said that General Insurance Corporation or the Oriental is an 
agent of the Government, or a statutory body created by a statute as 
either of them is a company incorporated under the companies Act, 1956. 

2i. In view of the aforesaid position it is clear that the obligations 
and liabilities, if any, arising out of the employment of the petitioner has 
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since developed on the Oriental Fire and General Insurance Co. Ltd., a 
company incorporated under the Companies Act against whom a writ 
. will not lie in ordinary course. The business of general insurance is vitally 
linked with all industrial undertakings and is carried on by the General 
Insurance Corporation of India in monopoly right (section 24(1) } so that 


--- such business may be said to be a public utility. Even so the writ prayed 


for does not relate to the performance of a public or statutoty duty 
imposed by a statute conferring a right on the public for its enforcemente 
As has been held in the decision in Praga Ti ools case a writ cannot be issued 
on a company to secure its obligation to its workmen or to resolve any 
ptivate dispute. The dispute, we are concerned in this case, relates to 
a private dispute affecting one of the employees of the company which as 
indicated above may not be enforced by writ proceeding in absence other 
compelling circumstances. 

22. Mr. Bhattacharyee, learned counsel for the petitioner contended 
that by statutes ultimately resulting in the nationalisation of general 
insurance business the service of employees of the erstwhile insurer under 
provisions of law, were continued in the transferee companies on 
the same terms and conditions. Asa result, itis said, the petitioner 
was conferred a statutory status in respect of his service, so thata ter- 
mination in breach of the conditions of service with statutory status is 
amenable to the writ jurisdiction. | 

23. The General Insurance (Emergency Provisions) Ordinance, 
1971 and the General Insurance (Emergency Provisions) Act, 1971 
repealing the Ordinance, provided for the appointment of Custodian for 
taking over the management of the undertaking of every insurer carrying 
on business of general insurance. There is no express provision regarding 
the employees of such general insurers other than those of the manage- 
ment so that it could be said that the service contracts of the employees, 
other than those relating to management, were to continue on same terms 
and conditions under the Custodian who was acting for and on behalf of 
the Central Government. The General Insurance Business (Nationalisa- 
tion) Act, 1972, which was promulgated on September 20, 1972 and came 
into force on Janurary 1, 1973 provided in Section 16 (1) for framing of 
a scheme and Clause (f) thereof contained provisions for continuation 
of the service of officers and employees of the Indian insurance company, 
which ceased to exist by reason of the scheme, in the acquiring company 
as on the :ppointed day (January 1, 1973), on the same terms and 
conditions subject to, under clause (g), rationalisation or revision of pay 
and other terms and conditions of service. The scheme under section 
16(1) merging the Sterling General Insurance Co. Ltd., including other 
companies with the Oriental Fire and General Insurance Co. Ltd. was 
brought into force on January 1, 1974 so that it cannot be said that when 
the petitioner’s service was terminated with effect from March 31, 1973 
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ahere was then any statutory guarantee for continuation of the service of 
the petitioner in the Oriental. Even so we proceed the examine the position 
iu the light of judicial authorities on the subject. 

24. In considering the implications of government service, it was 
pointed out in (10) Roskanlal v. Union of India, AIR 1967 SC 1889 
as follows :- 

TET the origin of Government service is contractual. There is 
e an offer and acceptance in every case. But once appointed to his post 
or office the Government servant acquires a status and his rights and 
obligations are no more determined by consent of both parties, but by 
statute and statutory rules which may be framed and altered unilatera- 
lly by the Government. In other words the legal position of a Govern- 
ment servant is more one ofa status than of contract. The hallmark 
of status is the attachment to a legal relationship of rights and duties 
imposed by the public law and not by mere agreement of parties.” 

“The relationship of a government servent with the Government as 
employer is governed by statute or statutory rules and is thus a status, the 
breach of the mandatory provision whereof may entitle such a servant 
to a declaration that the repudiation of the contract of service is a nullity 
and of no effect, even though it is not possible otherwise to enforce a 
contract of persona! service. 
or 25. Apart from any workman governed by Industrial Disputes Act, 
1947 another category of cases relates to services under the statutory 
corporations where the relationship between the employer and the emplo- 
yees is governed by statute or subordinate legislation conferring a 
Statutory status. In case of a termination of service by such statutory 
corporation, if such action is outside the power of such corporation or in 
breach of a mandatory obligation imposed on it by or under statutory 
rules or regulations such termination would be a nullity and the employees 
having the statutory status will be entitled to such declaration, resulting 
in Consequence to the position that he is still to be deemed in service, 
Such declaration, it is now well settled, is available in appropriate 
cases regarding a public servant who has been dismissed from service in 
contravention of Article 311 or other statutory rules, a dismissed workman 
whose reinstalment may be directed by the industrial courts under the 
ludistrial Disputes Act, and also regarding a dismissed employee of a 
statutory corporation when it has acted in breach of a mandatory 
provision imposed by or under statutory rules or regulations. These 
three cases are exceptions to the general rule that no declaration to 
enforce a contract of personal service should be granted. In (11) Vaish 
Degree College v. Lakshminarayan, AIR 1976 S. C. 888, Bhagabati, J 
in his concurring judgment is of the view that three exceptions noted 
above are not Intended to be and cannot be exhaustive. It was further 
observed by his Lordship (at p. 905) as follows :- 
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“Fhe categories of exceptions to the general rule should not be 
closed, because any attempt at rigid and exhaustive formulation of 
legal rules any attempt to put law in a strait jacket formula is bound 
to stifle the growth of law and seriously cripple its capacity to adapt 
itself to the changing needs of society. In fact, Ray, J. as he then 
was, Speaking on behalf ef this Court in (12) Sirsi Municipality v. 
Cecelia K. Francis, AIR 1973 S.C. 855 pointed out that the thisd 
expression applied not only to employees in the service of “bodies 
created under the statutes” but to those in the employment of ‘‘other 
public or local authorities.” It may be a possible view, and some day 
this Court may have to consider it that where law as distinct from 

_ Contract, imposes a mandatory obligations prescribing the kiad of 
contract which may be entered into by an employer and the manner 
in which alone the service of an employee may be terminated, any 
termination of service effected in breach of such statutory obligation 
would be invalid and inéffective and in such a case the court may treat 
it as null and void. 


26. Taking the view as indicated above that the three exceptions 
are not exhaustive, in (13) Calcutta Electric Supply Corporation Ltd. v. 
Ramratan, AIR 1973 Calcutta 253, the dismissal of -an employee in 
breach of certified standing orders by a company was declared a nullity 
but the decision was set aside on appeal (14) (78 C.W.N. 628) holding 
that the exceptions to enforcement of personal contract of service are 
confined to the three cases mantioned above and no statutory status was 
conferred by the certified standing orders. i 


27. In(15) Sukdey Singh v. Bhagatram, AIR 1975 S.C. 1331 it 
was laid down that the rules and regulations framed by statutory corpo- 
rations have the force of law, and their employees have a statutory status 
Accordingly they are entitled to a declaration of being in employment 
when their dismissal or removal is in contravention of statutory provisions. 
It appears obvious that when a person is entitled to a court declaration in 
respect of service being held under a status conferred by law, a writ for 
enforcement of his a legal right of an employee under a statute or rules 
and regulations framed thereunder, and in the instant case by the 
Central Government, will also be available in law. 


28. In this case we are concerned not with any statutory corpo- 
ration but with the General Insurance Corporation of India and some 
companies carrying on the business of general insurance in exclusive 
right as provided in section 24(1). In a .developing country as ours 
with expanding industry, trade and commerce, the general insurance 
business has great importance for public benefit and the business is 
also controlled by the Central Government as provided in sections 9 
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and 23. Such companies thus constitute a distinct type of organisation 
unlike the usual type of government’ companies and other companies 
incorporated under the Companies Act, 1956. i 

29. Section 16(1) of the General Insurance Business (Nationalisation) 
Act provides, as we have seen, for schemes to be framed by the Central 
Government for merger of one Indian insurance company in another 
Indian insurance company. The scheme of merger is to provide for 
transfer to and vesting in the trnsferee company the undertaking of the 


merged company. As we have already seen, the Central Government framed 


a scheme known as the Oriental Fire and General Insurance Company 
Ltd. (Merger) Scheme. Under this. scheme the undertaking of the Sterling 
General Insurance Co. Ltd. as also those of some other companies menti- 
oned in the schedule were merged with the Oriental Fire and General 
Insurance Co. Ltd. with effect from January 1, 1974 when the merged 
companies dissolved without winding up. Under clause 6 of the Scheme 
every whole time officer of the merged company is to hold his office or 
service in the transferee company under the same terms and conditions 
with the same rights as to pension, gratuity and other matters until termi- 
nation or until his remuneration, terms and Conditions are duly altered 
by the transferee company. 


30. It is thus obvious that every whole time officer of the erstwhile 
insurers were given a statutory guarantee and -status in respect of their 
service transferred to the transferee company-under section 16(1) clause (f) 
and the statutory scheme thereunder. If therefore, there is a termination 
of service contrary to the provisions of the statutory scheme, the concerned 
employee may, as it appears, be entitled to obtain from Court a declara- 
tion that the impugned order is a nullity. 

31. We have seen that a writ may issue ona public utility, even 
though it is a company, commanding jt to perform its duties in discharge 
of tts functions under the statute regulating such functions. If an emplo- 
yee is given by the Act and the scheme, framed thereunder by the Centra! 


Government, a statutory guarantee in respect of his service in the transferee 


company converting his service beyond the scope of contract to status, 
there is no reason, as it appears, why; in absence of any other remedy. 
under the relevant statute, the aggrieved employee will not be entitled to 
move the High Court under Article 226 of the Constitution for issue of 
appropriate writ commanding the company to perform its statutory 
obligations, putting the relationship between the parties back to 
rails, It is however not necessary to express any. final opinion on the 
point in view of the nature of controversy between the parties in this 
case as the petitioner's service terminated before the scheme relating to 
Sterling General Insurance Co. Ltd, was framed. 


32. The termination of service of the petitioner was. appurently on 
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the basis of a month’s notice as per contract of employment, though it 
could not be so on account of delayed service. The real reason for such 
termination was expressly stated in the first sentence of the letter of 
termination which was the crossing of age of sixty years by the petitioner 
in variation of the terms of contract of service which did not provide for 
superannuation. ‘Such termination cannot be. accepted as a simpliciter 
termination on a month’s notice according to contract and it finds support 
in the letter of March 17, 1973 issued by the Sterling General Insurance 
Co., Ltd. on the representation of the petitioner. The letter states : 


genT The decision of termination of your contract of appointment 
has been taken in accordance with the general directive received from 
the General Insurance Corporation ..... i 


The letter candidly states that the termination was made in accordance 
with the provision to that effect in the contract which was kept 1 for 
exercise in cases where necessary though in ,the same letter there was 
appreciation of the petitioner’s service. The directive stated to have been 
issued by the Corporation was hawever not produced before the court. 


33. As-we have seen, the management of the. undertaking of the 
Sterling General Insurance Co., Ltd. at the material time in, February/ 
March, 1973 was with the Custodian in the charge of the management and 
the General Insurance Corporation of India had become the holder of alt 
shares except shares not exceeding ten in the company. The functions of 
the Corporation under section 18(1) include the carrying. on of any part 
of the general insurance business and also aiding and. advising. the acqui- 
ring companies in, matters of setting up of standards of conduct ‘and sound 
practice in general insurance business, service to policy holders, controlling 
of expenses and. the like. The function of every acquiring company is to 
carry on general insurance business and to develop the same to‘the best 
interest of the community and such companies in discharge of its functions 
shall be guided by any directions as may be issued by the Corporation 
(vide : section 19) The ‘ ‘acquiring company’ ` has been defined in section 
3(a) as any Indian Insurance company and where a scheme has been 
framed, it means the Indian insurance company in which other companies 
have been merged. It is clear that the General Insurance Corporation is 
competent in law to issue directives, for purposes referred to above and 
the acquiring companies has to comply with such directives as provided 
in law. i 

34. We have qu ated earlier section 21(1) which contain interim 
provisions for management of India insurance companies. The Custodian 
appointed under the Ordinance of 1971 and the Act of 1971 is to continue 
to be in charge of management of such company in his charge exercising 
powers of the Board or the company till a new Board of Directors’ is duly 
constituted. During this period when the Custodian is in charge and 
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prior to the merger of Sterling with the Oriental, there is no statutory 
protection guaranteeing the existing terms and conditions of the whole 
time officers or employees of the company, as our study of the relevant 
provisions of law indicates, though obviously the service continued under 
*the same terms and conditions. In absence of any statutory status or 
protection, the breach of the conditions of service cannot be remedied 
by a court declaration of nullity or by issue of appropriate writs. The 
termination of service, though in breach of contract of service, on Super- 
annuation for crossing the age of sixty years or on insufficient notice, 
could not accodingly be amenable to writ jurisdiction of the High Court 
as this would amount to enforcing a personal contract of service which 
had no statutory guarantee or status. In this state of affairs, there is no 
escape from the conclusion that the petitioner is not entitled to any relief 
in this proceeding in absence of statutory protection, the presence of which 
protection otherwise would entitle the petitioner to the remedy sought for 
herein, even though the employer is a company incorporated under the 
Companies Act, 1956. 

The Rule accordingly fails and is discharged. There will no order 
as to costs in the circumstances and all interim orders if any are 
vacated. 

P. R. 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
Bankim Chandra Ray 
Decision: January 27, 1978 


Dabur (Mr. S. K. Burman) Pyt. Ltd. ae wis Petitioner 
o Versus 

State of West Bengal & Ors. eg a Respondents* 
And 

Assam Oil Company Ltd. sua ... Petitioner 
; Versus 


The Central Government Industrial Tribunal & Ors. ... Respondents* 


Constitution of India— Art. 226 (3)—Bar to maintainability of writ 
petition—Art. 136, whether an alternative remedy or ‘any other remedy’ 
within the meaning of Art. 226(3)— Interpretation. 

Industrial Disputes Act (14 of 1947)—Standing Orders— Clause 17— 
Requirements under— If not complied with, effect thereof— Clause 9(3)— 
Automatic termination of service of employee—Clause 9(3) is to be 
read with clause 9(2) and not independently—Non-compliance with provision 
of clause 9(2) on instant termination of service, even if it be assumed 

*Civil Rule No. 3210 (w) of 1974 and C. R. No. 13855 (w) of 1975. 


— 
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that such termination can be effected by the act of employer— Automatic 
termination may occur on the default of employee only — Reinstatement 
follows normally where order of termination is set aside— Reinstatement 
may not he ordered if special circumstances ‘tan be shown’ to the satisfaction 
of Tribunal— Such special circumstances are to þe pleaded. ` oo 
| . Preliminary Objection- On, a difference . of / opinion, : between , 
the two learned Single Judges . of: this Court, two writ application’ 
have been referred to a Devision Bench for resolving the difference of 


opinion on the point as to whether-in view of the amended provisions 


f] S 


cof Article 226(3), of the Constitution of India, Article 136 of the 
Constitution, is “any other remedy” to a person who feels aggrieved 


by an Award ofan Industrial Tribunal made on a reference under 
section 10 of the Industrial Disputes Act 1947 so as to operate as a 
bar tothe entertainment of his writ application wherein such an 
Award is being challenged. | 


The: short question that was canvassed before the Division 
Bench and. on which there was a difference of Opinion between the 
learned Judges sitting singly is as to whether Article 136 of the 
Constitution which provides for an appeal constitutes ‘‘any other 
remedy” contemplated by Article’ 226(3) of the Constitution .so that 
such a remedy being provided for as an alternative remedy the writ 
application challenging the Award cannot be entertained before such 
remedy is exhausted. 


HELD: Article 136 of the Constitution constitutes no alternative 
remedy which on the provision of Article 226 (3) can be invoked as a 
bar to the entertainment of an application under Article 226 of the 
constitution: oe 


Decision on merits---The subject matter on the challange in the writ 
petition is an award of the 3rd Industrial Tribunal whereby the ter- 
mination of service of a workman by the company was set aside 
and the workmen was directed to be reinstated in ‘service with 
back wages. The workmen was in the employment of the company -as 
a Typist since June 7, 1963. He was confirmed as such on 1.1.67. 
He went on leave since July 20, 1970 as he was suffering from 
tuberculosis of spine. He was absent for a long time and his leave was 
extended from time to time but ultimately on 10.11. 71, the company 
terminated his service by addressing a letter dated 15.11.71 to him. 
A dispute arose between the workman and’ the company over the 


_ said termination and on behalf of the workmen the dispute was taken 


up by’a union. Thereafter a Teference was made by the State 
Government’ to the Tribunal for adjudication of an issue, namely,— 
“Whether the termination of the workmen is justified ? What relief, 
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if any, is he entitled to?” Tribunal made an award ‘as indicated 
above. oo | 

HELD: The company’s letter dated 15.11.71 leaves an impres- 
sion that the company was positively terminating the ‘service of the 
workman with effect from 16.11.71 and is not’ falling back upon any 
plea of automatic termination in terms of ‘clause 9(3), though it” also 
recites that the workman due to prolongéd and indefinite period of 
absence on the’ ground of illness had losi lien on his service. In so far 
as the company exercises its rights of itself terminating the service of 
workman is concerned, there can be no dispute that it can do so only in 
accordance with the provisions of the Standing Order and the Standing 
Order in clause I7 in such cases requires one months notice or one 
months’ wages in lieu of notice. Admittedl, Y, the requirements of clause 
I7 were not fulfilled so that if ‘the’ impugned ` termination be considered 
to be a positive act of ter mination, it must be held ‘that the same not being 
on due fulfilment of the requirentents of the Standing Order was not in 
accordance with law. Such termination being made on ‘the ground of 
prolonged illness may not constitute retrenchment but nonetheless, no such 
termination could be made except on the fulfilment of the requirements of 
clause 17 of the Standing Order which provides that in every case of termi- 
nation of employment by the company, it shall have to give a notice in writ- 
ing and in the alternative, pay “the wages for the notice period. This has got 
to be done irrespective of the ground of such termination. 

The termination contemplated by clause 9(3) of the Standing Order, 
is not brought about by the employer but is brought about by the default 
of the workman himself. It constitute automatic termination. Where 
on a provision as in ‘clause 9( 3) the employee himself brings in termina- 
tion of his service by his own default, it cannot be said that it would 
amount to retrenchment because the employer himself does not effect 
such termination ‘though it may possess the character of automatic termi- 
nation as in case ‘of termination by running out of time stipulated 
in the contract of service. Even if it be held that the impugned termina- 
tion was really one as contemplated by clause 9(3) of the Standing 
Order, still then, such termination would be invalid for non fulfilment of 
the requirements of section 25F of the Industrial Disputes Act. 
Clause 9(3) cannot be read independently ` of sub-clause (2) thereof. 
In the instant case it appears that the company has failed to fulfil 
its mandatory obligation laid down in the last part of sub-clause (2) of 
clause 9 of the Standing: Order. When the company had failed to 
discharge its obligation’ under sub-clause (2),. the company. cannot fall 
back upon sub-clause (3) and say that since the workman had failed to 
-report for duty within 10 days from the expiry of the extended lease, the 
workman suffers automatic termination of his services under sub-clause (3) 
of clause 9. 
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It cannot be disputed that where retrenchment or termination of 
service is set aside, reinstatement is the normal relief admissible to the 
workman, though such relief may be refused only when an exceptional 
case is made out by the employer. Whatever may be that exceptional 
case, is to be plead and made out by the employer. 
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The judgment of the Court was as follows :— 


Sen, J. : On a difference of opinion between two of the learned Single 
judges of this court these two writ petitions have been referred to us. The 
difference of opinion is on the point as to whether in view of the amended 
provision of Article 226(3) of thè Constitution, Article 136 of the Consti- 
tution is any other remedy to a person who feels agerieved by an award of 
an industrial tribunal made on a reference under the Industrial Disputes 
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Act, so as to bar entertainment of a writ petition wherein such an award 
is challenged. While our learned brother Roy, J. in (1) Regent Estates 
Limited v. Second Labour Court, 1977 (1) CLJ 401 has held that Article 
136 provides for such a remedy, our learned brother Mookerji, J, is 
unable to share the said view. The two writ petitions haviñg been thus 
referred to us, we have heard counsel for the parties on the preliminary 
issue as to whether on the provisions of Article 136 such writ petitions 
are barred or not and we propose to decide the preliminary issue by this 
judgment. 

°” 2. In both the writ petitions, the subject matters of challenge are 
awards made by the respective industrial tribunals on references being 
made to them under the Industrial Disputes Act. The Industrial Disputes 
Act provides for no appeal or revision as against the awards so made 
‘ nor any such remedy is specifically provided for by any other statute or 
statutory provision though no doubt the Supreme Court in its discretion 
may grant special leave to a party aggrieved by such an award to appeal 
to the Supreme Court against an award so made. The short question that 
has been debated before us and on which there is the difference of opinion 
between the learned judges sitting singly is as to- whether Article 136 of 
the Constitution which provides for such an appeal constitutes “any other 
remedy” contemplated by Article 226(3) of the Constitution so that such 
a remedy being provided for as an alternative remedy the writ petition 


challenging the award cannot be entertained before such a remedy is 
exhausted. 


3. Article 226 of the Constitution has undergone material change 
by the 42nd Amendment of the Constitution. Prior to the amendment 
under sub-Article (1) the High Court could issue an appropriate writ not 
only for the enforcement of any of the fundamental rights but also 
for any other purpose. After the amendment though the High Court’s 
power to issue a writ for enforcement of the fundamental rights has been 
preserved, material limitations have been imposed on exercise of power to 
issue writs for any other purpose. Those words ‘for any other purpose’ 
are no longer there in sub-Article (1). Instead thereof, the High Court 
is now authorised to issue an appropriate writ either (1) for the redress of 
any injury of a substantial nature by reason of the contravention of any 
other provision of the Constitution or any provision of any enactment or 
Ordinance or any order, rule, regulation, bye-law or “other instrument 
thereunder, or (2) for the redress of any injury by reason of any illegality 
in any proceedings by or before any authority under any provision referred 
to in (1) above where such illegality has resulted in substantial failure of 
justice. These are the added clauses (b) and (c) of Article 22611). A 
further limitation has been imposed in regard to issue of a writ for such 
purposes by sub-Article (3) which provides : 

(3) No petition for the redress of any injury referred to in sub- 
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clause (b) or sub-clause (c) of clause (1) shall be entertained if any - 
other remedy for such redress is provided for by or under any other 
law for the time being in force.” 


4. The scope for the issue of a writ if it is nöi for enforcement of any 
fundamental right is limited to the extent as prescribed by clauses (b) and 
(c) of Article 226(1) of the Constitution but at. this stage we are not 
coneerned with such limits which we shal] consider only when we take 
up the writ petitions for consideration on merits At this stage we are 
called upon only to determine the true import of the provision in sub- 
Article (3) for deciding whether entertainment of the present petitions is 
barred on the provisions of the said sub-Article- or not. Mr. Ganguly 
appearing on behalf of the petitioners in one of the writ petitions has 
raised 3 points in support of his contention that the writ petition is not 
barred under the provisions of sub-Article (3), as aforesaid. Firstly, he 
has contended that in order to attract the bar under sub-Artiele (3), the 
other remedy must be provided for by or under any other law and this 
any other law does not include the Constitution itself. Reliance is placed 
by Mr. Ganguly on the decision of the Supreme Court in the case of (2) 
Kesavananda Bharati & Ors. v. State of Kerala and Another, AIR 1973 
Supreme Court 146! and particularly on the principles laid down in para- 
graphs 18, 40 and 41 of the Report. Next it has been contended by Mr. 
Ganguly that Article 136 of the Constitution does not constitute a remedy 
since it confers no right of appeal. The last contention of Mr. Ganguly 
is that in any event Article 226(3) of the Constitution when it speaks of 
‘any other remedy provided for by or under any other Jaw for the time 
being in force’ really meant any remedy specifically provided for such 
redress and was never intended to cover general remedies like suits or 
appeals contemplated by Article 136 of the Constitution. Mr. Biswas 
appearing on behalf of the petitioner in the other writ petition has put 
forward the same contentions and he has strongly contended that when 
Article 136 of the Constitution confers no right of appeal the same can- 
not be construed to be providing any remedy within the meaning of, sub- 
Article (3) as above. Mr. Ghosh and Mr. Chakraborty appearing on 
behalf of the respondents have on the other hand contended that 
when  sub-Article (3) speaks of any other remedy provided for 
by or under any other law for the time being in force the terms are 
wide enough to cover the ordinary law and the Constitution. According 
to them though Article 136 of the Constitution confers no direct right of 
appeal yet it provides a remedy when the party aggrieved can move the 
Supreme Court for leave to appeal and the leave being granted prefer 
an appeal against the impugned decision. Strong reliance is placed by the 
learned advocates appearing on behalf of the respondents on the decision 
and the reasons given by our learned brother Roy, J. in Regent Estates 


Limited (Supra). 


ES7B(I)CLJ] Dabur Pvt. Ltd v. State of W. B. 15l. 

5. So far as the first point raised by Mr. Ganguly is concerned, 
we are not in a position to accept the same. The decision of the Supreme 
‘Court relied on by Mr. Ganguly was with regard to interpretation of 
Article 13 as it stood prior to its recent amendment. It was only in the 

> context of that provision that it was held that the term ‘law’ referred to 
therein would not include an amendment of the Constitution itself made 
ugder Article 368 thereof. In our opinion, the said decision is no autho- 
rity for holding that the term ‘law’ referred to in any other provision of 
the Constitution would necessarily exclude the Constitution. That would 
be too wide a proposition. Constitution being the fundamental law would be 
Jaw beyond doubt. In clauses (b) and (c) of Article 226; 1} of the Cons- 
titution reference is made to Constitution as also to other Jaws and if 
sub-Article (3) did not expressly limit itself to such laws other than the 
Constitution it would not be permissible for us. to accept the contention 
of Mr. Ganguly and hold that the term ‘apy other law for the time being 
in force’ would exclude the Constitution. 

6. The other two points raised by Mr. Ganguly, however, require 
serious consideration. The newly -added sub-Article (3) incorporates into 
the Constitution the rule of exhaustion of statutory remedy before a writ 
is to be granted. This rule was previously followed by courts as a rule of 
policy, convenience and discretion rather than rule of law. Naturally, it 
being a rule of policy, convenience and discretion the bar-was never 
considered absolute and various factors like adequacy, appropriateness 
or efficacy of the alternative remedy often entered into judicial considera- 
tion for determining whether non-exhaustion of the statutory remedy 
should be considered as a bar for the entertainment of a writ petition or 
not. This position has been changed materially by the constitutional 
amendment since it has now been made a rule of law. But it would be 
macessary to determine to what extent such a rule of policy has been 
made into rule of law on an interpretation of constitutional amendment. 
It must no doubt be acknowledged that on its text, sub-Article (3) is 
eapable of varied interpretation when it lays down that if there exists any 
other remedy provided for by or under any other law for the time being in 
force, the High Court will not have the Jurisdiction to entertain a writ 
petition for the same redress. There has been divergence of judicial 
opinion as to whether the term ‘other remedy’ means and includes any 
remedy in law or any remedy specifically provided as such by any law. 
In interpretation this provision we must first remember that it should be so 
interpreted as would render it consistent with sub-Article (1). Secondly, 
it should be noted that to the extent this new sub-Article limits the jurisdi- 
ction of this court otherwise conferred by sub-Article (1) it must be strictly 
construed and the restriction imposed must be limited to the limits really 
intended and contemplated by the new sub-Article. 

7. Existence of an alternative remedy had been held to bar 
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entertainment of an application under Article 226 of the Constitution 
even prior to the aforesaid constitutional! amendment. Indeed that is inhe- 
rent in the exercise of such jurisdiction. It is necessary, however, to take 
note of two principles in this regard. Firstly, it had been held that the 
High Court will not normally exercise its jurisdiction under Article 226 
when so invoked to by-pass the machinery created under a statute and 
will leave the party applying to it to seek resort to the machinery so set 
up. In other words, the High Court does not by assuming jurisdiction 
under Article 226 trench upon an alternative remzdy provided by statute 
for obtaining relief. (3) Than Sing v. Superintendent of Taxes, AIR 1964 
S. C. 1419, (4) M/s. Joharmal Murlidhar & Co. v. Agricultural Income- 
tax Officer, Assam and Others, AIR 1970 S. C. 1980, (5) Ambalal Pur- 
shottam etc. v. Amedabad Municipal Corporation, AIR 1968 S. C. 1223. 
Secondly, in some cases it had. been held that the remedy provided 
for in Article 226 being a discretionary remedy it is never intended to 
supersede completely modes of action ina civil court and render exercise 
of such jurisdiction a convenient alternative to following such modes (6) 
State of Madhya pradesh v. Bhailal Bhai, AIR 1964 S. C. 1006. These 
are cases where the court finds that a suit of civil nature is the proper 
mode of seeking the relief claimed. In such cases the High Court refuses 
to exercise its jurisdiction under Article 226 not so much because the 
petitioner has not exhausted an alternative remedy but because the other 
remedy is the more appropriate remedy for the petitioner. In our view, 
the Parliament in enacting sub-Article (3) of Article 226 intended to 
incorporate the first of the above principles into the Constitution and 
make it a rule of law. Such an interpretation follows from the context. 
Sub-article (1) in clauses (b) and (c) authorises issue of an appropriate 
‘writ for the redress of any injury by reason of the contravention 
of any other provision of the Constitution or any provision of 
any enactment or Ordinance or any other rule, regulation, by-law 
or any other instrument made thereunder and clause (c) similarly 
authorises issue of such a writ for the redress of any injury by reason of 
illegality in any proceeding under any of the laws referred to in clause (b). 
Thus, the cause of action arises either from the contravention of any of 
guch laws or out of any illegality in any proceeding under any such law. 
Having provided as such in clauses (b) and (c) sub-Artiele (3) goes 
onto impose a limitation by prohibiting entertainment of a petition for 
such redress “if any other remedy for such redress is provided for by or 
under any other law for the time being in force”. In enacting the sub- 
clause, the Parliament did not use the term ‘legal remedies’ as in Specific 
Relief Act, 1877, but specific emphasis is laid on the fact that a remedy 
for such redress is to be provided by or under the law. It follows, there- 
fore, that the other remedy in this sub-clause necessarily means a specific 
remedy provided as such by law and does not include general remedies by 
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way of a suit or by way of moving the Supreme Court to invoke the 
Jurisdiction under Article 136 of the Constitution for such relief. 

8. Our learned brother Roy, J. in the case of Regent Estates 
Limited (Supra) and in the case of (7) Probodh Chandra Roy v. L.I. C. 
of India, 1977(1) C.L.J. 237 no doubt took the view that the term ‘other 
remedy’ is wide enough to include general remedies like suits of civil 
nature and invoking the jurisdiction of the Supreme Court under Article 
136 but in our opinion the term ‘other remedy’ should not be given 
such a wide interpretation when read in its context. 

9. we are quite conscious of a Bench decision of this court in the 
case of (8) Nanilal Roy y. Satyendra, AIR 1952 Calcutta 1 wherein 
interpreting the term ‘another specific and adequate legal remedy’ in 
section 45(d) of the Specific Relief Act, 1877, this court held that the 
term ‘specific legal remedy’ means only a remedy which would give a 
person the specific relief and may as well include a suit of a civil nature. 
In the case of (9) Commissioner of Police v. Gordhandas, AYR 1952 $. C. 
16 Supreme Court also expressed a similar view when it was held that a 
suit may in certain cases constitute a proper and adequate remedy within 
the meaning of section 45(d) as aforesaid. But such an interpretation 
was made in the context of the statute thereunder consideration as would 
appear from the above decision of this court. Moreover, the term now 
under interpretation is materially different and the difference in the text 
of the two material provision leads us for reasons given hereinbefore to 
hold that unlike section 45(d) of the Specific Relief Act, 1877. here in 
Article 226°3) the other remedy means a specific remedy provided as such 
by law. This view finds it support from the Full Bench decision in the 
case of (10) Abad Cotton Manufacturing Company v. Union of India, 
AIR ,1977 Gujarat 113 where it was observed: ‘This alternative 
remedy, therefore, could never be the general remedy of a civil suit 
which is by way ofa collateral attack and which would be available in 
every case for ultra vires orders unless it is specifically excluded. The 
amplitude of this fetter is made dependant on the existence of the 
other effective alternative remedy which is in terms provided whether by 
the specific law or under the subordinate legislation of such law. 
One thing is certain that such alternative remedy must be speeifically 
provided for. “Though in our view, the specific remedy need not 
always or necessarily be provided by the law under which the impugned 
action is taken or order is made, yet we are in respectful agreement 
with the views expressed by the learned judges in the above case that the 
remedy contemplated by sub-Article (3) is a specific remedy provided 
as such by the law and it never includes any general remedy by way 
of a suit of a civil nature or invoking the jurisdiction of the 
Supreme Court under Article 136 of the Constitution. 

10. It should also be pointed out that the view favouring wider 
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connotation of the term ‘other remedy’ to include a'suit of civil 
nature as taken by our learned brother Roy, J. has not been shared by 
our learned brothers M.M. Dutt and Sharma, JJ. in the case of 
(11) Manindra Mohan Sarkar v. I. T. O., Siliguri, 77 CHN 603. On the 
other hand they held : “There is hardly any matter-or any dispute which. 
cannot be decided or any relief which cannot be granted in a suit of civil 
nature and if in all cases the suit is considered to be a remedy for redress 
against the injury as mentioned in clauses (b) and (c) of Article 226(1). 
we are afraid no petition under Article 226 would be maintainable for 
redress of any injury under clauses (b) and (c). In our Opinion, by amending 
Article 226 the Parliament never intended to take away the jurisdiction of 
the High Court to issue writs.” This view well supports the view expre- 
ssed by us that in order to interpret sub-Article (3) consistentily with sub- 
Article (1) the term ‘other remedy’ must be interpreted to mean specific 
remedy provided for as such by or under any other law and it would not 
mean general remedies in law. 

11. Mr. Ghosh, on the other hand, has placed strong reliance on a 
Full Bench decision of the Andhra Pradesh High Court in the case of (12) 
Government of India v. National Tobacco Company, AIR 1977 Andhra 
Pradesh 250. In this case, interpreting the term ‘other remedy’ it was 
no doubt held that such remedy need not necessarily be one under any 
statute, ordinance, order, rule, regulation, by-law etc., the breach of which 
is complained of and that it would be sufficient if that other remedy is 
provided for by or under any other law for the time being in force but 
Their Lordships went on to observe; “Therefore, if another remedy is 
provided either by the law the breach of which is complained of in the 
writ petition or under any other law in force, it would bea bar to the 
maintainablity of the writ petition but at the same time it should be 
remembered that the other remedy must be capable of affording such 
‘redress as is postulated under clauses (b) and (c). If the other remedy is 
‘not capable of giving to the aggrieved person similar redress as contem- 
plated by Sub-clause (b) or sub-clause (c) then it cannot be considered to 
be a bar. A suit by itself cannot be ruled out as another remedy available.” 
To the extent this decision lays down that the other remedy need not 
necessarily be provided for by the law breach of which is complained of 
and to the extent it lays down that a suit may as well be provided for as 
a specific alternative remedy, it expresses nothing inconsistent with the 
view we have taken. But if this decision is an authority for a proposition 
that a general remedy by way ofa suit of a civil nature may as well be 
other remedy contemplated by sub-Article (3) itis not consistent with 
the Full Bench decisicn of the Bombay High Court which view we 
respectfully prefer to follow. . 

12. Apart from the reason given hereinbefore there is, in our 
opinion, an additional ground to support the view that Article 136 of the 
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Constitution provides for no such other remedy contemplated by sub- 
Article (3) of Article 226 as would bar entertainment of the writ petitions 
of the petitioners. Our learned brother Mookerji, J. has rightly pointed 
out that Article 136 of the Constitution provides no such alternative remedy 
as -would debar this court from entertaining an application under Article 
226 of the Constitution. It has been pointed out by him that Article 
136 does not confer any right of appeal and as such provides no remedy. 
This Article merely vests plenary jurisdiction in the Supreme Court to 
entertain and hear any appeal from any judgment, decree, determination, 
sentence or order passed or made by any court or tribunal throughout In- 
dia in its discretion. In the case of (13) A. R. Sarin v. B.C. Patil, AIR 1951 
Bombay 423 while considering the question whether a remedy provided by 
Article 227 of the Constitution would debar entertainment of an applica- 
tion under Article 226 of the Constitution, Chagla, C.J., observed : “But 
in order that a petition for a writ of certiorari would not lie, the petitioner 
must have a specific legal remedy, and specific legal remedy in this context 
can only mean that he must have a right to approach a court and he 
must havea right to a remedy if his case was just. Article 227 only 
deals with the powers of the High Court and not with the rights of the 
litigant. A litigant may approach the High Court, but he has no right to 
do so nor has he a right to remedy because the High Court may refuse a 
remedy under Article 227.” On principle there is no difference between 
Article 227 and Article 136 on the point now under consideration. A 
similar view was expressed by the Madras High Court in the case of (14) 
Management of Wimco v. Industrial Tribunal, Madras, AIR. 1958 Madras 398 
where it was observed: “The right to apply for leave to appeal under 
Article 136, if it could be called a right at all, it cannot be equated 
with a right of appeal. Obviously, a High Court cannot refuse to 
- entertain an application under Article 226 on the ground that the aggrieved 
party could .move the Supreme Court under Article 136.” None 
has referred to us any decision taking any view contrary to the 


above principle nor do we feel that there is any scope for taking 
any contrary view. ,{n (15) Channel Colling Company v. Ross, 
(1907) | KB 145 (148) it was observed by the Chief Justice that 
by using the words ‘may apply’ in relation to the alternate remedy 
by application of the inferior tribunal, the applicant was given only 
an option to utilise it and the legislature did not want to exclude 
the writ by such analternate remedy. The postition under Article 
136 being no better we agree with our learned brother, Mookerji, J. 
that Article 136 constitutes no alternate remedy which on the provi- 
sions of Article 226(3) can be invoked as a bar to the entertainment of 
the applications under Article 226 of the Constitution. 

13. For reasons aforesaid we overrule the preliminary objection 
raised in these two writ petitions and we hold that they are maiotain- 
able in law. - 

Ray, J.: I agree. 
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Sen, J. : The preliminary objection as to the maintainability of the writ 
petition raised on behalf of the respondent having been overruled on 
grounds set out in our judgment on the preliminary issue, we now proceed 
to consider the writ petition on its merits. 

14. The subject matter of challenge in this writ petition 1s the award 
dated March 30, 1974, made by the learned Judge, 3rd Industrial 
Tribunal, West Bengal in Case No. VIII-276/72 whereby the termination, 
of service of the respondent-workman by the petitioner was set aside and 
he was directed to be reinstated in service with back wages. Certain facts 
are not in dispute and those may be set out shortly. 

15. The respondent-workman Nemai Chandra Goswami was in the 
employment of the petitioner as a Typist since June 7, 1963. He was 
confirmed as such on January 1, 1967. He went on leave since July 20, 
1970, as he was suffering from tuberculosis of spine. He was absent for a 
long time and he had his leave extended from time to time but ultimately 
on November 15, 197!, the petitioner terminated his service by addressing 
a letter to him as set out hereunder : 

Dear Sir, Re: Termination of your service 

This is to inform you that you have been absenting from your 
duty for a very long period from 20. 4.70 until this date on the 
ground of sickness and, in course of the aforesaid period, you have 
asked for several extensions of leave. 

In this connection, it may be noted that such prolonged and 
indefinite period of absence on the ground of illness cannot be allowed 
by the management and you have lost lien on your service. 

Under the circumstances as stated above, your service has been 
terminated by the management with effect from 16.11. 1971 and 
accordingly, the Accounts Department has been advised to arrange to 
remit your dues, if any, to your above address at an early date. 

~ Yours faithfully, 
far DABUR (Dr. S. K. BURMAN) PYT. LTD. 
Sd/- A. C. Burman 

Director & Secretary.” 

16. A dispute arose between the workman and the petitioner 
company over the said termination and on behalf of the workman the 
dispute was taken up by the workmen’s union. An attempt at conciliation 
having failed, the State Government made a reference under section 10 of 
the Industrial Disputes Act, 1947, to the tribunal, the following issue 
for adjudication, namely, -““Whether the termination of services of 
Shri Nemai Chandra Goswami ts justified? What relief, if any, is he 
entitled to ?” 

17. Before the tribunal a written statement was filed on behalf of the 
workmen’s union. In this written statement it was claimed that the dischar- 
ged workman was a permanent employee who had rendered unblemished 
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and satisfactory service from the date of his appointment in the 
year 1963 until April 19, 1970. As he was suffering trom tuberculosis of spi- 
ne he had to undergo a prolonged treatment for which he had to take leave 
and seek its extension from time to time until December 31, 1971, when 
he being completely cured reported for duty on being declared fit by the 
medical attendant but the company did not allow him to rejoin his duties 
as the company had on November 15, 1971, wrongfully terminated his 
setvice. Such termination was claimed to be wrongful being violative of 
Standing Orders and being violative of principles of natural justice when it 
was so terminated without any previous show cause notice. It was claimed 
‘that such termination was unjust and constituted an unfair labour prac- 
tice. It was further pleaded that such termination without a prior 
sanction of the Industrial Tribunal under section 33(2)(b) of the said Act 
was not lawful since a dispute was pending before the tribunal to which 
the workman was à party. 

18. The company filed a written statement to contest the claim of 
the union. In this written statement it was not disputed by the company 
that the discharged workman was a permanent employee and that he 
rendered satisfactory service from the date of his appointment in 1963 
until he went on leave on April 20, 1970. It was, however, claimed 
that the workmen was given leave on medical grounds and such 
leave was extended from time to time. Last of such extension was given 
on August 10, 1971, when three months, leave without pay was sanctioned 
in his favour from August 1, 1971 to October 31, 1971. It was, however 
made clear to him that no further extension will be granted. In spite of 
that on October 15, 1971, the workman applied for further extension of 
leave for 2 months which was refused and since he was found absenting 
from duties even after October 31, 1971, the company had no other 
alternative but to terminate his service on the ground of prolonged and 
indefinite period of absence. That was done by the letter dated November 
15, 1971, which led to the dispute. According to the company such 
termination was lawful and bonafide and there was no violation of either 
of any Standing Order or the principles of natural justice. It was claimed 
that when the workman was cotinuously absenting himself for over 14 
years On the ground of ill health the company had to take such a decision 
of terminating his service because of such indefinite and prolonged 
absence. Such termination not being retrenchment he was not entitled to 
any compensation nor was there any case for issue of any show cause 


notice. It was disputed by the company that sucha termination would 
attract the provisions of section 33 of the said Act. 


19. At the adjudication oral evidence was led on behalf of the union 
and the workman was examined asa witness on their behalf. Some 
documentary evidence was also led. On behalf of the company, however, 


no oral evidence was led but caly reliance was placed on certain docu- 
ments which were exhibited. 
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20. On the pleadings, as aforesaid, and the «vidence so led, the tri-. 
bunal found that the discharged workman was a permanent employee since 
1963 and that he went on leave on medical grounds since April 20, 1970. 
and admittedly such leave was extended from time to time till October 
31, 1971. The tribunal further found that on October 15, 1971, the work- 
man asked for further extension for two months to which the company 
gave no reply and on the other hand by the impugned letter dated Novem- 
ber 15, 1971, the company terminated, the service of the workman. 
such termination was in violation of clause 17 of the Standing Order 
and as such wrongful. The tribunal further concluded that when the 
workman was not allowed to join his duties although he became fit by the 
end of December 1971, the earlier termination is a hasty act which is capri- 
cious, arbitrary and unnecessarily harsh and as such cannot but be held 
to. be not bonafide. The tribunal, however, overruled the plea raised on 
behalf of the union that any previous permission of the tribunal was 
necessary on the provisions of section 33 of the Act. Before the tribunal 
a point was sought to be raised on behalf of the company that the impu- 
ghed termination was one in accordance with clause 9(3) of the Standing 
Order which would not attract clause 17 but the tribunal appears to have 
overruled such a plea on two-fold grounds, namely, (1) it being a case of 
positive termination by the company no defence under clause 9(3) could 
be taken and (2) the company-not having replied to the workman’s appli- 
cation for extension of leave made on November 15, 1971, it must be 
psesumed that the leave applied for was sanctioned, and as such, he could 
not be treated to be absenting without leave. On the findings as above, 
the learned judge set aside the termination and directed the workman’s re- 
instatement with back wages. Feeling aggrieved by the award so made’ by 
the learned judge, the company has moved the present writ petition. 


21. Mr. Ganguly appearing in support of this writ petition has 
strongly contended that on the facts and circumstances the impugned 
termination should have been found to be oan automatic termination in 
terms of clause 9 (3) of the Standing Order which would constitute neither 
retrenchment nor a termination within the meaning of clause 17 of the 
Standing Order. According to Mr. Ganguly when .the company made it 
clear while extending the leave on August 10, 1971, that no further exten- 
sion would be granted the tribunal could not have concluded that there 
arises a natural presumption that further leave applied for on October 15, 
1971, shall be deemed to have been sanstioned. Moreover, Mr. Ganguly 
has contended that though not formally proved the company’s refusal of 
such leave is well established by the letter of refusal dated October 25, 
1971, which is on the records. Jt has been next contended by Mr. Ganguly 
that even if this court upholds the view of the tribunal and holds that by 
the impugned letter dated November 15, 1971, the company positively 
terminated the service of the workman, since such termination can also be 
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upheld as an automatic termination in terms of elause 9 (3) of the Standing 
Order, this court should hold that the workman is not entitled to any 
reinstatement. 

22. Mr. Ghosh appearing on behalf of the contesting respondent 
has contested both the points raised by Mr. Ganguly. Mr. Ghosh has 
first contended that it being a positive act of termination on the part of 
the company clause 17 of the Standing Order is attracted and the company 
could not have lawfully terminated the service of the workman except on 
a notice in accordance with clause 17. Mr.: Ghosh has strongly disputed 
that it was acase of automatic termination under clause 9(3) of the 
Standing Order. Mr. Ghosh again has contended in the alternative that 
even if it be such a termination that’would constitute retrenchment which 
would attract the provisions of section 25F and those provisions not 
having been complied with the termination must be held to be not in 


accordance with law. 
23. We have set out the letter dated November 15, 197], hereinbefore. 


That letter beyond doubt leaves an impression that the company was 

positively terminating the service of the workman with effect from Nove- 

mber 16, 1971, and is not falling back upon any plea of automatic termin- 

ation in terms of clause 9(3), though it algo recites that the workman due 

to prolonged and indefinite period of absence on the ground of illness 

had lost lien on his service. In so far as the company exercises its 

right of itself terminating the service of workman is concerned, there can 

be no dispute that it can do so only in accordance with the provisions of 
the Standing Order and the standing Order in clause 17 in such cases requi- 

res one month’s notice or one month's wages in lieu of notice. Admittedly. 

the requirements of clause 17 were not fulfilled so that if the impugned 

termination be considered to be a positive act of termination, it must be 
held that the same not being on due fulfilment of the requirements of the 

Standing Order was not in accordance with law. Such termination being 
made on the ground of prolonged illness may not constitute retrenchment 
but nonetheless, no such termination could be made except on the fulfi-. 
iment of the requirements of clause 17 of the Standing Order which 
provides that in every cuse of termination of employment by the company, 
it shall have to give a notice in writing or in the alternative pay the wages 
for the notice period. This has got to be done irrespective of the greund 
of such termination. .Mr. Ganguly, however, has strongly contended 
before us that we must look to the substance and looking at such substance 
we must hold that the eompany by the the impugned notice dated Novem- 
ber 15, 1971, was merely giving effect to the provisions of clause 9(3) of 
the Standing Order which provides for automatic termination and not 
termination by the company. To consider this point it ts necessary for 
us to refer to the material part of clause 9 of the Standing Order which is 
set out hereunder : 
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“9. LEAVE AND HOLIDAYS. Leave- (1) Leave with pay will 
be allowed as provided for in the Factories (amended), Act, 1948, and 
other holidays in accordance with law contract, custom and usage, 
other, holidays, for example, Festival holidays will be allowed in 
accordance with law, contract, custom and usage. The list of festival 
hotidays should be published at the beginning of each year, after 
consultation with the representives of the workman concerned. E 

(2) A workman who desires to obtain leave of absence shall apply 
to the Manager or Personnel Officer, who shall issue orders on the 
application within a week of its submission or two days’ prior to the 
commencement of the leave applied for, whichever is earlier, provided 
that if the leave applied for is to commence on the date of application, 
or within three days thereof, the orders shall be given on the same day. 
If the leave asked for is granted, a leave pass shall be issued to the 
Worker. If the leave is refused or postponed, the fact of such refusal 
or postponment and the reasons thereof shall be recorded in writing in 
a register maintained for the purpose, and ifthe worker so desires, 
a copy of the entry in the register shall be supplied to him. If the 
Workman after proceeding on leave-desires an extension thereof he shalt 
apply to the Manager or personnel officer who shall senda written 
reply either granting or refusing thé extension of leave to the 
workman if his address is available and if such reply is likely to reach 
him before the expiry of the leave originally granted to him. 

(3) If the workman remains absent beyond the period of leave 
originally granted or subsequently extended by the Manager or the 
Personnel Officer, he shall lose his lien on his appointment wnless (a) 
he returns within 10 days of the expiry of the sanctioned leave and (b) 
explains to the satisfaction of the Manager or Personnel Officer the 
reason of his inability to resume his duty just after the expiry of his 
leave. In case the workman loses the lien on his appointment his 
name shall be kept on the waiting list of the applieants for jobs.” 

24. In contesting such a point raised by Mr. Ganguly, Mr. Ghosh 
has raised a point of some importance when relying on some recent deei- 
sions of the Supreme Court, he has contended that even an automatic 
termination as contemplated by clause 9,3) of the above Standing Order 
would constitute retrenchment and could not be valid unless the require- 
ments of section 25F have been duly fulfilled. It has been pointed out by 
Mr. Ghosh that sub-clause (3) provides thata workman would lose his 
lien on appointment if he ia absent beyond leave either granted or exten- 
ded and if he does not return within 10 days of the expiry of such leave 
and explain to the satisfaction of the Manager or Personnel officer the 
reasons: of his inability to resume his duties on_the expiry of the leave. 
According to Mr. Ghose this rule contemplates such a termination as 
would, constitute retrenchment within the meaning of S.2(00) of the said 
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Act even if it be held to be automatic termination. Reliance is placed 
on three decisions of the Supreme Court in the cases of (16) Delhi Cloth 
and General Mills Company Limited v. Sambhu Nath Mukherji, 1977 
Labour and Industrial Cases 1695, (17) State Bank of India y. N.S. 
Moni, AIR 1976 SC 1111 and (18) Hindusthan Steel v. Labour Court 
Orissa, AIR 1977 SC 30. 


25. On the provisions of clause 9(3) as aforesaid, it is quite 
Clear that the termination contemplated by this clause is not brought 
about by the employer but is brought about by the default of 
the workman himself. It constitutes automatic termination as 
pointed out by the Supreme Court in the ease of (19) N. E. Industries v. 
Hanuman, AIR 1968 SC 33. Such being the position it is difficult 
for us to accept the contention of Mr. Ghosh that it would consti- 
tute retrenchment which on the definition of the term ‘retrenchment’ 
in section 2(00) must primarily be termination by the employer of 
the service of a workman. So far as the decision of the Supreme 
Court in the ‘Delhi Cloth and General Mills Company Limited 
(Supra) relied on by Mr. Ghosh is concerned, it must be pointed 
out that though reliance was sought to be placed by the employer 
on clause 27 (a) of the Standing Order, the Supreme Court found that 
the impugned termination was not in terms thereof. Supreme Court 
further found that the said clause again only authorised the em- 
ployer to terminate the service of a workman who absents himself for 
more than 8 consecutive days and did not provide for any automatic 
termination as contemplated by clause 93) now under consideration. 


26. The other two decisions relied on by Mr. Ghosh are equally 
distinguishable. Inthe case of Srate Bank of India vy. N. S. Moni, 
(Supra) it was no doubt held that termination of service by running 
out of time stipulated in the contract of service also amounts to 
retrenchment and such termination would be invalid if the requirement 
of section 25F had not been duly fulfilled. This principle was 
reaffirmed by the Supreme Courtin the case of Hindusthan Steel v. 
Labour Court, Orissa (Supra). But the distinguishing feature is 
that those terminations were by the employer and were not brought 
about by the default of the employee as contemplated by clause 9(3) 
of the Standing Order. It was pointed out by the Supreme Court in 
those two cases that “an employer terminates employment not merely 
by passing an order as the service runs. He can do so by writing a 
composite order one giving employment and other ending or limiting 
it. A separate, subsequent determination is not the sole magnetic 
pull of the provision. A pre-emptee provision to terminate is struck 
by the same vice as the post appointment termination.” Thus, in 
these cases, the Supreme Court found the termination to be an act of 
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the employer though made in a pre-emptive manner while giving, the 
appointment itself to make it retrenchment. But where on a_ provision 
in the Standing Order as in clause 9{3) aforesaid the employee himself 
brings in termination of his service by his own default, it cannot be 
said that it would amount to retrenchment because the employer himself 
does not effect such termination though it may possess the. character of 
automatic termination as in case of termination by running out of time 
stipulated jn the contract of service: In this view, we are unable to 
accept the contention of Mr. Ghosh that if we hold that the impugned 
termination was really one ds contemplated by clause 9(3) of the Standing 
Order as aforesaid as urged by Mr. Ganguly, even then such termination 
would be invalid for non-fulfilment of the requirements of section 25F 
of the said Act. | 


27. Next we proceed to eonsider how far we can accept the 
contention of Mr. Ganguly that in substance the’impugned termi- 
nation is an automatic termination as contemplated by clause %3) of 
the Standing Order, as aforesaid. In our view, however, sub- 
clause (3) of clause 9 cannot be read independently of sub-clause (2) 
thereof. We have set out the two sub-clauses hereinbefore. Sub-clanse (2) 
provides in the first part how a workman is to obtain his leave. In the sec- 
ond part it provides how the employer is to grant or refuse the leave. In 
the third part it provides that ifa workman while on leave desires an 
extension he shail apply to the manager or personnel officer who shall 
send a reply either granting or refusing-the extension of leave to the 
workman if his address is available and if such reply is likely to reach him 
before the expiry of the leave already granted to him. Nowon the facts 
of the present case, there is no dispute that when the workman’s 
extended leave was to expire on October 31,1971, he did apply for a 
further extension 15 days in advance on October 15,1971. Upon the 
finding of the tribunal the company failed to give any reply to the work- 
man on his application for extension dated October 15, 1971. Though 
our attention has been drawn to an unexhibited letter of the company 
dated October 25, 1971, purporting to refuse the leave prayed for Mr. 
Ganguly appearing on behalf of the company was fair enough to concede 
that the company led no evidence to prove that the same was even sent 
to the workman. Therefore, on the facts proved it cannot be held that 
the company had fulfilled its mandatory obligation laid down by the last 
part of sub-clause (2) of clause 9 of the Standing Order, as aforesaid. If 
the company had failed to discharge its obligation under sub-clause (2) 
we think it cannot fall back upon sub-clause (3) and say that since the 
workman had failed to report for duties within 10 days from the expiry 
of the extended leave which was to expire on October 31, 1971, the work- 
man suffers automatic termination of his services under sub-clause (3). 
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When the workman applies for extension of a sanctioned Jeave sufficient 
time in advance giving every opportunity to the employer to communicate 
either the grant or refusal thereof, until the employer communicates his 
decision to the workman it cannot be said that the workman can be held 
guilty of any default contemplated by sub-clause (3) by not returning to 
duty within 10 days of the expiry of the original sanctioned leave. Under 
sub-clause (3) the workman is to return to duties on the expiry of the 
leave granted or extended and, therefore, where an eXtension is prayed 
for in such a manner that the employer can inform the workman about 
his decision on such prayer, an employer who fails in his duty to do so 
should not be allowed to take advantage of his own default and make the 
workman liable for his failure to return to duties on the expiry of the 
original leave. Great emphasis was laid by Mr. Ganguly on the fact 
that the company in its letter dated August 10, 1971, in granting 3 months 
extension had specifically pointed out that no further extension would be 
available. But such a note in our opinion does not change the position in 
any manner for the simple reason that notwithstanding such a dire- 
cion it would have been competent for the company te granta further 
extension and as a- matter of fact that extension itself was granted in- 
spite of a similar note incorporated in the earlier order sanctioning an 
extension of the leave. Sucha direction could not have stood in the 
way of the workman applying for a further extension based on any gen- 
uine and reasonable ground nor could the same have stood in the way of 
the company revising its earlier view and grant the extension prayed for. 
This being the position, the note incorporated in the company’s letter 
dated October 10, 1971, relied on by Mr. Ganguly does not help his 
client. We are, therefore, unable to accept the contention of Mr. Ganguly 
that the impugned termination is really: an automatic termination as 
contemplated by clause 9,3) of the Standing Order, as aforesaid. That is 
perhaps the reason why the company itself instead of falling back on 
clause 9 (3) of the Standing Order decided to terminate the servicc of the 
workman by a positive act of termination with effect from November 16, 
1971, in terms of its letter referred to hereinbefore. For the same reason 
we are unable to accept the alternative contention of Mr. Ganguly 
that even if the impugned termination fails as a positive act of termination 
yet the workman will not be entitled tø reinstatement as he must be held 
to have suffered automatic termination under the aforesaid clause. On 
the conclusions as above, we must uphold the decision of the tribunal 
that the impugned termination cannot be held to be valid or lawful. 

28. Lastly, Mr. Ganguly had assailed the relief granted by the 
tribunal in the present case. He has strongly contended that on the facts 
and circumstances the tribunal was not justified in directing reinstatement 
with back wages. According to Mr. Ganguly the company was not guilty 
of any lack of bonafides. The company waited for the workman for 
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over 14 years and when the workman failed to resume his duties even 
thereafter due to his illness and even after the expiry of leave granted 
without pay, the company had no other alternative but to terminate his 
service, Suck being the facts and circumstances which led to the order of 
termination, according to Mr. Ganguly, even if the termination must fail 
on the ground of failure on the part of the company to grant a month’s 
notice or a month’s wages in lieu of such notice yet reinstatement should 
not have been considered the due relief for the workman. According eto 
Mr. Ganguly in the just exercise of its discretion the tribunal ought to 
have given appropriate compensation in lieu of reinstatement. [ff cannot 
be disputed that where retrenchment or termination of service is set aside, 
reinstatement 1s the normal relief admissible to the workman, though such 
relief may be refused only in exceptional cases like the employer losing 
confidence tn the workman or the retention of the workman may lead to 
apprehension of breach of security. Whatever the exceptional cases, that 
is to be pleaded and made out by the employer. (19) (Panitola Tea 
Estate v. Workmen AIR 1971 SC. 217J). Unfortunately, however, in 
the present case the company had not pleaded any spectal circumstance 
before the tribunal in view of which the normal relief of reinstatement 
could not have been given by the tribunal. On the other hand, the 
workman was on sanctioned leave upto 3lst October 1971, and had 
asked for an extension of such leave upto December 1971 ; he reported 
back in January 1972 and the company never made out any caSe that on 
such return the ‘company could not afford any berth to accommodate. 
In such circumstances if the tribunal found that appropriate relief should 
be reinstatement, we cannot say that the tribunal was in any wrong in itg 
conclusion. Since, however, the workman upon his own showing had 
been absent from duties upto December 31, 1971, he is not entitled to 
claim any back wages prior to that date and the award in respect of back 
wages as made by the tribunal would stand modified to the extent as ` 
above. Subject to the modification, as aforesaid, we uphold the award 
and dispose of the Rule. There will be no order as to costs. * ~ 

29. Letthe operation of the order remain stayed for a period of 
one month from this date. 

Roy, J.: I agree i : 

P. R. l < 
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\ _[ CIVIL. APPELLATE. JURISDICTION J 
cui aise Before. Mr, Justice Pradyot Kumar Bane rjee and, Mr. Justice 
B. N. Maitra, ,- .. 
fs aut Bache Oe, Decision : : January,!3, 1978. ew 
aes Indo, Spiss Trading Ço. (P) Ltd. & Ors., ... - (PIF) Appellants 
BE Dariya or Versus n 
Mis. Ghatal Steam Nevigation Co. Ltd, & Ors. ... Respondents* 


Civil Procedure Code—Or., 7, “rulg 11— Rejection, of, plaint— Or. 23, 
ae EE & Or. 2 rule 23) of Code— -A suit filed and withdrawn without 
leave’ to file’ fresh suit on same “cause of action — Subsequent suit on the 
- basis’ of other ` causes’ of action. as ‘well — Maintainability, of such suit— 
When the appropriate stage ‘would be wher court will decide the question for 
rejection of plaint. i 
>o Plaintiff ùo. ‘1, ‘a’ company ‘and’ defendant no. 2, another cempany 
used to run a joint ferry service on the strength of joint licence for 
10 years. That pertod being over, both the companies jointly carried 
on the..said ferry service. `\In July 1966, an agreement was entered 
into by the parties in respect of the said ferry service. On 18. 11.75, 
the defendant company terminated the said agreement. Soon there- 
after, the plaintiff. company. instituted. a title . suit for declaration 
and for permanent injunction. Ultimately the said suit was withdrawn 
without thev liberty to institute:a fresh suit. Still then, the plaintiff 
company filed another suit, being .a title suit for a declaration, for 
framing a scheme, for accounts and other reliefs, The defendant 
company entered. appearance inthe suit and filed an application for 
rejection of the plaint according to the provisions of Order 7, rule 11 
of the Code of Civil Procedure. The trial Court heard the parties and 
rejected the plaint under Or. 7 rule 11 of the Code. | 

HELD: Per Maitra, J.—If the suit is to be dismissed on a prelimi- 
nary point, then the issue will have to be framed therefor. The court 
can apply its summary. powers for rejection of the plaint when 
requisite court-fees have not been putin or the case comes within the 
ambit of Order 7, rule Il of the Code. In other cases the court is not 
empowered to reject the plaint in a summai y way. 

The implication of section 12 of the Code is that the nher suit is 
precluded if Order .2 rule 2(3) or Order 23 rule 1(3) or any other 
Order operates as a bar to the institution ofa further suit. 

It appears that the court below has acted illegally in throwing 
“out the plaint in limine, The court should have framed the issues, 
should have heard the parties and thereafter decided the question wheiher 
the suit would be maintainable in law or if whether the provisions of 
Or. 23 rule 1(3),and of Order 2 rule 2(3) of the Code would be a 
bar to the suit. For this purpose, district issues should have been framed. 

* Decree No. 370 of 1976. 
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But in the instant case without framing the issues, the suit had been 
disposed of in a summary way. So, the order rejecting the plaint in the 
instant case is liable to be set aside. 

Per.Banerjee, J.— While deciding the question whether a plaint is to 
be rejected under Or. 7, rule 11 of the Code, the court can not go into any 
other matter apart from what is availabe in the plaint itself. But that 
does not mean that the defendant is precluded from raising an objection 
as to the maintainability of the suit or any question affecting Or. 23 rule l 
of the Code, especially when the suit may be barred under section 12 
of the Code. But at the stage when of the matter under Or. 7, rule ll is 
being considered, those are not the questions which are germane for the pur- 
pose; such matters would be relevant only when the issues have been framed 
and such questions then may be decided as preliminary issues raised in the 
suit, 

Cases referred to : 


(1) Mayadas Bhagat v. Commercial Union Assurance Co. Lid. 
- (1936) 41 CWN 193 
(2) Sreedam Ch. Bhur y. Tencori Mukherjee, AIR: 1953 Cal 222 
(3) S. Bhagat Singh v. Satnam Transport. Co. Lid, AIR 1961 
Punjab 278 l 
(4) T. Arivandandam y. T.V. Satyapal and Anr., AIR 1977 SC 2421 
(5) Wright v. Bennett, 1948 (1) All ER 227 
" (6) Gurbux Singh v. Bhooralal, AIR 1964 SC 1810 
` (7) Mad. Khalil Khan v. Mahabub Ali Main, (1948) 52 CWN 812 (PC) 
(8) Payana Reena Saminathan v. Pana Lana Palaniappa, (1913) LR 41 
IA 142 : ' 
(9) Seth Kanhaya Lal v. National Bank of India Ltd, (1913) LR 40 
IA 56 
, ‘Ranjit Kumar Banerjee and Ashok Kumar Sen Gupta _ ...for the Appellants 
„Noni Coomar Chakraborty and Amitava Chowdhury `.. for the Respondents 
The judgment of the Court was as follows :— 
Maitra, J.: The facts of the case may be briefly stated in 
order to arrive at a decision on this knotty point. It has been alleged 
that the plaintiff No. | company and the defendant No. 2 company used 
to run a joint ferry service to and from Ahiritola Sadar Ghat to Band- 
haghat on the footing of a jont license from 21.5.1936, the period of the 
license being ten years. That period was over, but both the companies 
jointly ran that ferry service. On the 12th July, 1966, a fresh written 
` agreement was arrived at between them in respect of the said joint ferry 
service. On 18.11.1975 the defendant No. 1 company , terminated such 
agreement. Soon after that, namely, on the 24th November, 1975, the 
‘other company, namely, the plaintiff No. 1 company instituted Title 
Syit No. 2026 of 1975 for a declaration that the said agreement of the 12th 
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. 
July, 1966 was still subsisting and for permanent injunction, Ultimately, 
on the 15th July, 1976, the suit was withdrawn, but no liberty to institute 
a fresh suit was given. Then the plaintiff No. 1 company instituted the 
present Title suit for a declaration, for framing a scheme, for accounts 
and other reliefs. 

2 The defendant No. 1 company appeared and put in an applica- 
tion for rejection of the plaint in accordance with the provisions of Order 
VII rule 11 read with the section 12 of the Code of Civil Procedure. 

3. The trial court heard both the parties and allowed the objection 
to prevail and rejected the plaint. Hence the present appeal. 


4. The case has been argued for several days but the decision can 
be arrived at without dilating much on the facts of the case. It has been 
first contended by Mr. Ranjit Kumar Banerjee appearing on behalf of the 
appellant that the trial court fell into a grave error in rejecting the plaint 
under Order VII, Rule 11 of the Code of Civil Procedure. He referred to 
several decisions including those reported in (1) 41 CWN 193, (2) AIR 
1953 Cal., 222 and (3) AIR 1961 Punjab 278. It has been stated that 
for the purpose of rejection of plaint, the court is empowered only to 
look into the plaint itself and not to any other extraneous matter. 

5. Mr. Noni Coomar Chakraborty appearing for the respondents 
joined issue and referred to the latest case of the Supreme Court reported 
in (4) AIR 1977 SC 2421. He has stated that the court is empowered to 
throw out the plaint in limine and this power has been exercised rightly 
by the court below. 

The provisions of Order VII. rule 11 of the Code of Civil Procedure 
show : 

“The plaint shall. be rejected in the following cases ;— 

(a) Where it does not disclose a cause of action ; 

(b) Where the relief claimed is undervalued, and the plaintiff, 
on being required by the court to correct the valuation within a time 
to be fixed by the court fails to do so; 


(c) Where the relief claimed is properly valued, but the plaint 
is written upon paper insufficiently stamped, and the plaintiff, on being 
required by the court to supply the requisite stamp-paper within a 
time to be fixed by the court, fails to do so ; 

(d) Where the suit appears from the statement in the plaint to 
be barred by any law, 


(e) Where any of the provisions of rule 9 (1A) is not complied 
with and the plaintiff on being required by the court to comply there- 
with within a time to be fixed by the court, fails to do so”. 

The last clause has been introduced by a Calcutta amendment and hence 
rule I! runs into five clauses. Clause (a) relates to one of cause of action. 
This clause has no application because the plaint of this suit discloses a 
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cause of action. Clauses (b) and (c) have no manner of application 
because here there is no question of valuation. Clause (e) covered by the 
amendment of the Calcutta High Court is not applicable either inasmuch 
as there is no time limit to comply with Court’s order. Then about 
Clause (d), which shows that the plaint shall be rejected where the suit 
appears from the statement in the plaint to ‘be barred by any law. The pro- 
visions of clause (d) are too clear to refer to any case law and to lay 
down the proposition that for the purpose of rejecting the plaint under 
that provisions, one has to refer to the statements ef the plaint -itself and 
to no other document. If any authority ia required for the purpose, 
three case laws cited by Mr. Banerjee may be referred to in this conne- 
ction. It will appear from the two Calcutta cases, which were’ followéd 
by Punjab High Court, that for the purpose of rejecting the plaint, the 
court must confine its attention to the statements of the plaint itself and 
not to any other document or to the plaint of the earlier suit. ` 

6. Ifweapply that principle of law there remairis no manner of 
doubt that the trial court committed a fundamental error in referring to 
the statements of the previous title suit in dealing with this aspect of the 
matter. Ofcourse, the decision referred to by Mr. Chakraborty of the 
Supreme Court is there. But that also does not advance matters because 
the Supreme Court has clearly stated that the summary power’ énjoined 
by Order VII, rule 11 can be exercised where no clear right to sue is dis- 
closed. But bere the plaint clearly discloses that the plaintiff has a right 
to sue and it also reveals that there is cause of action for the suit. So the 
guillotine applied by the trial court cannot be approved. ° It must, there- 
fore, be held that the trial court made a mistake in -passing an order of 
rejection of the plaint in accordance with the provisions of Order VII, 
rule 11 of the Code of Civil Procedure. 

7. Then about the objection on the section 12 of the Code of Civil 
Procedure. Section 12 lays down :— 

“Where a plaintiff is precluded by rules from instituting a further 
suit in respect of any particular cause of action, he shall not be entitled 
to institute a suit in respect of such cause of action in any ~- court to 
which this Code applies”. 

Here also the trial court made a mistake in rcjecting the plaint without 
framing issues. The written statement was not put in and so that was not 
the stage of hearing the parties according to the provisions of Or.10 
C.P.C. Or. 14 lays down for provision for framing issues and there are 
other provisions for hearing of the suit on a preliminary issue or on the 
merits. This also was not complied with. It will be pertinent to point ` 
out that for the trial in the mofassil court our High Court laid down 
definite rules which will be found in the High Court Civil Rules and 
Orders. For the City and Session Court such rules were also framed by 
our. High Court. Ifthe suit is to be dismissed on a preliminary point, 


3 


L978(1)CLI] Indo Swiss Trading Co. v. Ghatal Steam Nevigation Co. 169 


then jigsue will have to be framed therefor. The Court can apply its 
Summary power of rejection of plaint when court-fees were not put in or 
the case comes within the provisions of Order 7 rule 11 C.P.C. *In other 
Cases it is not empowered to reject the plaint in such summary fashion. 
So, on that ground alone the decision of the trial Court must be set aside. 
8. Then the important question arises whether this appeal should 
be disposed of on that: ground alone. It seems it will not be desirable 
to do so and the contentions of both the sides will be referred to briefly. 


9. Mr. Banerjee argued on behalf of the appellant that the cause of 
action of the present suit does not flow from the same transaction. Here 
the cause of action is entirely different. The trial court made a clear 
confusion .between transaction and cause of action. Mr. Chakrabarty 
appearing on behalf of the respondents maintained thé contrary and refe- 
rred to the case of (5) Wright v. Bennett in 1948(1) Ail England Report 
227.. He has contended that it would be found from that English decision 
that the cause of action of the two suits may not directly be the same 
over the facts, which are almost identical. He has laid stress on the 
point that according to the provisions of Or. 23 r. 1(3) C.PC. the subse- 
quent suit will be barred on the subject-matter of the previous one. He 
has referred to the case in (6) AIR 1964 §.C., 1810 and stated that at all 
events the subject-matter of the two suits is identical and hence the trial 
court acted rightly in rejecting the plaint. 


10. The aforesaid English decision is not on all fours with the 
present one. Moreover, in that case only an interlocutory order was passed. 


li. Now about the implications of the section 12. C.P.C. Accor- 
ding to the provisions of that section further suit will be precluded if 
there is a bar of the provisions of Order 2 rule 2(3) and Order 23 rule 1(3) 
and some other orders. The provistons o those two orders have only 
been referred to by both the sides. 


12. The provisions of order 2 rule 2 contemplate the exhaustion 
of all the reliefs claimable and available under the same eause of action, 
i. e., arising out of the same cause of action. Cause of action means the 
whole bundle of essential facts which must be proved by the plaintiff. It 
will be pertinent to observe here that both the provisions of Or. 2 R. 2 
and Or. 23(1)' have undergone considerable change after latest amendment 
of Code of Civil Procedure in 1977: But that is not very material for our 
present purpose as the suit was disposed of in 1976. 


- 


43. Nevertheless the fact remains that in Or. 2 r. 2 there is refe- 
rence to cause of. action, whéreas we find from Or. 23 r. 1 sub-rule (3) 
that there is reference to subject-matter. So harmonious construction 
will have to be made. If a harmonious construction is made, then one 
ean arrive at a conclusion that the cause of action will be the test and the 
game cannot mean a transaction. The judicial Committee has stated that 
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cause of action is different from transaction. The same principle of law 
runs through these provisions of Or. 2 R.2 and Or. 23(1)(3) C.P.C. ~ 

14. The latest Privy Council case in (7) 52 C.W.N., 812 (P.C.) 
may be cited to show that the cause of action means every fact which will 
be necessary for the plaintiff to prove if traversed in order to suport his 
right to the judgment and it has no relation whatever to the defence that 
may be set up. The Judicial Committee in the well-known case of (8) 
Payana Reena Saminathan & Anr. v, Pana Lana‘ Palaniappa, reported in 
LR. 41 Indian Appeals 142 at page 148 has observed that the rule is 
directed to securing the exhaustion of the relief in respect of a cause of 
action, and not to the inclusion in one and the same action of different 
cause of action, even though they arise from the same transaction. The 
object of the rule is to exhaust all reliefs flowing from the same cause of 
action and-not, if they arise from the different ones. Let the test of 
exhaustion of such relief be applied to the facts of the present case. One 
other fact has to be mentioned becuase their Lordships have also stated 
that the provisions of Or. 2 r. 2 do not require that when several causes 
of action arise from one transaction, the plaintiff is enjoined to sue all of 
them in one suit. 

15. It has also been stated ‘in that case that another test that has 
to be applied is whether the evidence will be the same in both the suits. 
If the cause of action is a recurring one or distinct or a subsequent one, 
evidently the provision of Or. 2 r. 2 C.P.C. will have no manner of 
application. The suit for accounts confers a distinct cause of action for 
each year. So, it cannot be said that the prayér for accounts does not 
constitute a distinct cause of action. 

16. It has already been stated that the Court acted illegally ir in 
throwing out the plaint in limine. It should have framed issues, heard 
the parties and thereafter decided the question whether the suit was main- 
tainable in law or if provisions of Or. 23 r. 1{3) and of Or. 2 r. 2(3) 
were a bar to the suit. For this, separate and distinct issues should have 


been framed. But.without doing that, he disposed of the suit in a summ- 


ary way. 

17. Hence the contention put forward by Mr. Chakrabarty cannot 
be sustained. Itis therefore held that the judgment of the trial Court 
must be set aside. 

18. The appeal is therefore allowed. The judgment and decree 
appealed against be and the same is hereby set aside. The tria} Court 
will hear the suit according to law. 

19. In view of the facts of this case there will be no order as to 
costs. 

Banerjee, J. : 

20. Irespectfully agree with what has been stated by my Lord that 
the appeal should be allowed and the case remitted back to the Court 
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below for re-hearing and disposal of the same in accordance with law. 
But I would like to add some words of my own. : 
21. My Lord has discussed all the cases referred before us. I only 
refer to the case relied upon by Mr. Banerjee and distinguished by Mr. 
Chakraborty reported in (7) XL Indian Appeals at page 62. Their Lor- 
dships of the Privy Council stated as follows : ` 
. “The question raised by this appeal is therefore a pure point of 
Jaw. Both the District Judge and the Chief Court have clearly stated 
that the decisions which they have given are based on the allegations 
in the plaint, and that for the purpose of such decisions these allega- 
tions must be taken to be true in fact. This is a necessary consequence 
of the nature of the plea, and the same understanding must apply to 
the present judgment. In asking the Court to decide an issue like 
the present (which is essentially a demurrer by whatever name it may 
be called) defendants must be taken to admit for the sake of argument 
that the allegations of the plaintiff in his plaint are true mode et forma. 
In so doing they reserve to themselves the right to shew that these 
allegations are wholly or partially false in the further stages of the 
action should the preliminary point be overruled, but so far as the 
decision on the preliminary point is concerned everything contained in 
the plaint must be taken to be true as stated.” 
It appears that this case has consistently been followed in all other cases 
which have been referred-to and we are of the opinion that for the pur- 
pose of considering that the plaint isto be rejected under Or. 7r. 11, 
CPC, the Court cannot go into other matters not available in the plaint 
itself. But that does not, however, mean that the defendant cannot raise 
the question of maintainability or the question of Or. 23 r.1 where the 
suit would be barred under Sec. 12 of the Code of Civil Procedure. But 
at the stage of consideration under Or. 7 r. 11 these are not the questions 
which are germane for the purpose. That only arises when issues are framed 
as my Lord has already said and the questions may be decided as prelimi- 
nary issue. While we direct the appeal to be allowed, we further point 
out that we have not decided these questions at all in this judgment and 
even if we have made any comments on the facts of this case as appea- 
ring in the plaint itself, that is only for the purpose of deciding the case 
and will not be taken to be a firm finding of fact on the questions which 
may afterwards be agitated in the court below at the time of preliminary 
issue or at the time of trial. 


22. The prayer for stay of operation of this. order is rejected. 
» NCS. 


° 172 “Anil Kumar Mondal y.-Amulya Charan Mondal. : [9978(1)CL3 
_ [CIVIL REVISIONAL JURISDICTION ) 
Before Mr. Justice Salil Kumar Datta 


7 E 


poe ah 


e . ‘Decision: May 27. 1977 | 
Anil ica Mondal & Ors. Se e., Petitioners 
. , Versus, 
Amulya ‘Charan Mondal & ‘Ors. ts a Opposite ‘parties* 


West Bengal Non-Agricultural Tenancy Act (20 of 1949), Secs. 24 & 
23—Right of pre-emption —Time-limit for filing application for pre- emption 
by non notified co-sharer - Limitation for such application — 3 years as 
per Art. 137 of Limitation Act 1963, = 


The question here is what the time limit, for filling. an ‘application 
for pre-emption under section 24 of the West Bengal, Non- Agricultural 
Tenancy Act, 1949, The contention. of, the petitioners is that even if 
there be no provision. for fixing the time limit in filing application., for, pre- 
emption in'respect of non-notified co-sharers, the time limit should be 
4 months ‘from the date of knowledge of the impugned transfer., E 


HELD: In the West Bengal Non- Agricultural Tenancy 'Act, . there 
- no provision fixing the period within which a- non:notified . co-sharer', may 
apply for pre- emption under the Said Act.’ ae 


The Special Bench in the ‘Asmatali’s case reported in 52 cw N 64 
has laid down that if there is no provision in ‘the statute fixing the time” limit 
within which a non- -notified co-sharer tenant can ‘file his application ‘for 
pre-emption before the appropriate’ authority, Article 181 of the Indian 
Limitation Act 1998 would apply and the application for -pre-emption by 
such applicant would be in time if made within three years of the salè. 
Similar considerations will also prevail in the respect of the West Bengal 
Non- Agricultural Tenancy Act 1949 and as this Actalso does not provide 
any time limit for filing applications for pre-emption by ‘non-notified co- 
sharers, the period of limitation: far filing such applications by-non-notified 
co-shurers would be three years frum the date of transfer. That being so, 
the contention of the petitioner that the period of limitation would be 4 
months fram the date of knowledge of the transfer is not tenable in view of 
the decision of the Special Bench referred to above. ' 


The application for pre-emption is required to be filed in court under 
section 24(1) of the Act. Article 137 of the Limitation Act 1963 is 
not confined only to proceedings under the Code of Civil Procedure 
but it also applies to all proceedings before the court under the provisions 
of any Act. That being so, inasmuch as the application under the West 
Bengal Non- Agricultural Tenancy Act: 1949 will have to be filed in court, 
Article 137 of the Limitation Act 1963 which provides for 3 years limitation 
from the date when the right to apply accrues, will apply. Accordingly for 
the non-notified co sharer, the limitation is 3 years from the date the right to 

*Civil Revision Case no. 1429 of 1975, 
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apply arises. Hence the application for pre-emption, in the instant case isẹ 
maintainable being within 3 years form the date of transfer impugned. 
Cases referred to : - . 
(1) Prasanta Kumar Giri v. Gangadhar, Rout, 81 CWN 580: 1977 (2) 
CLJ 439 . 
(2) Asmatali Sharip v. Mujaharali Sardar, (1947) 52 CWN 64 (SB) 


(3) Kerala State Electricity Board y. T. P. Kunhaliumma, AIR 1977 
SC 282 


«Rebati Nath Sarkar a .. for the Petitioner 
The judgment of the Court was as follows :— 


This Rule arises out of a pre-emption proceeding. It appears that 
the opposite parties purchased a portion of the disputed non-agricultural 
holding on March 10, 1969. Thereafter the remaining portion of the 
holding was purchased on September, 19, 1969 by the.petitioners. This 
purchase was sought to be pre-empted by the pre-emptees opposite parties 
by filing an application dated September 1, 1970. This application was 
allowed by the learned Munsif on the finding that the holding was an 
agricultural one. On appeal the Appellate Court found that the holding 
Was a non-agricultural one and allowed the pre-emption. The present 
Rule has been obtained by the pre-emptees against this decision. 


2. The only point which has been raised is that the opposite parties 
did not come up with the pre-emption application within the statutory 
period which is four months from the service of notice of transfer under 
Section 23 of the West Bengal Non-Agricultural Tenancy Act, 1949. There 
is no dispute that in this case no notice was served on the pre-emptors 
under section 23 of the said Act. The question now is what will be the 
time limit for filing an application for pre-emption under Section 24 of 
the Act in respect of non-notified co-sharers. 

3. The Act does not lay down any provision fixing the period within 
which a non-notified co-sharer has to apply for pre-emption. 


4. Mr. Sarkar, learned Advocate appearing for the petitioner sub- 
mitted that a notice under Section 26C of the Bengal Tenancy Act in 
respect of the impugned transfer was served on the pre-emptors but they 
did not move even within four months thereof which was the date of 
their knowledge. According to him even if there is no provision for fixing 
the time limit for filing application for pre-emption in respect of non- 
notified co-shares, the time should be four months from the date of 
knowledge of the impugned transfer. 


5. Similar question came for consideration in (1) Prasanta Kumar 
Giri and Ors. v. Gangadhar Rout, 81-CWN 580 in which it was held follo- 
wing (2) Asmatali v. .Mujaharali, 52 CWN 64 that in case of non-notified 
co-sharer, in absence of any provision in the statute, there is no period of 
limitation fixing the time limit for filing the application for pre-emption 
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before the authority under the provisions of the West Bengal Land 
Refotms Act. 


6. Similar consideration will prevail in respect of the Non-agricul- 
tural Tenancy Act, 1949, so that under this Act also there is otherwise no 
limitation in respect of non-notified co-sharer for pre-emption. The 
petitioners’ case that the time for pre-emption should at least run from 
the date of knowledge and would be four months from such date, is not 
acceptable in view of the decision in Asmatali’s case. Jt was laid doW¥n 
there that it is not permissible for the court to substitute words ‘knowledge 
of transfer’ for the words ‘service of notice’ as used in 26F of the Bengal 
Tenancy Act. Such action would be to legislate and not to interpret the 
law as it stands. Since the Legislature inadvertently or otherwise omitted 
to provide any period of limitation for such applications by non-notified 


-co-sharer, the court should be not in a position to say that the application 
should be rejeeted if not made within reasonable time. 


7. A limitation has however been provided under the Limitation 
Act, 1963. The application for pre-emption has to be filed in the Court 
under section 24(1). Article 137 of the Limitation Act, 1963, as was held 
in (3) Kerala State Electricity Board v. T.R. Kunhaliumma, AIR 1977 SC 
282, is not confined to proceedings under the Civil Procedure Code but it 
applies also to all proceedings before the Court under the provision of 
any Act. So that as the application for pre-emption under this Act will 
have to be filed in Court, Article 137 will apply which provides for 
three years’ limitation from the date when the right to apply accrues. 
Accordingly, for non-notified co-sharer, the limitation is three years 
from the date right to apply arises. 


$. The instant application is accordingly maintainable being 
within three years from the date of the impugned transfer. 


9, The rule accordingly is discharged, there will be no order for costs. 


[ In this connection it will be worth while to refer to the decision of P. N. 
Mookerjee, J. in the case of Hari Charan Kar v. Abhoy Charan Dey, reported 
in 59 CWN 849—Ed.] 
T.K.M. 


{ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Dhires Chandra Chakarborty 
Decision: January 13, 1978 


Balaram Ojha i ee on ... Petitioner 
Versus . 


M/s. Star Trading and Investment Ltd. is Opposite party* 
Civil Procedure Code—Sec. 151—Application under, for setting 
*C, R. No. 4149 of 1976. 
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aside order striking out defence for default of defendant to discover on 
oath —- Order made under Or. 11, rule 21—Appealable order—No „appeal 
filed — Whether application u/s. 151 would lie.—Why such application is 
maintainable ? 

The only point involved in this Rule is whether an application 
under section 151 of the Code of Civil Procedure is maintainable for 
restoration of the written statement dismissed under Order 11, rule 21 of 
the Code. 

HELD: It is now a well settled principle of law that when a remedy 
is specifically provided in the Code of Civil Procedure, the court 
should not exercise its inherent power and any party aggrieved by an order 
should avail himself of the remedy so provided. But the remedy must 
be real and not of form only. An order made under Order Il, rule 2I of 
the Code is an appealable order. By preferring an appeal from an appeal- 
able order, the appellant gets an opportunity to assail the propriety of 
the order complained of on materials on record of the case. In the absence 
of any material it may be difficult for the appellant to challenge the order 
appealed against. Or. II rule 21 of the Code has conferred on the court 
the power to Strike out the defence if the defendant fails to discover on 
oath the documents in his possession. if no discovery is made within the 
time granted by the court, the defence will be struck out for default of 
the defendant. The defendant may have a good explanation to offer 
to the court for his failure to comply with the order of the court to discover 
on oath within the time granted. If it is held that the defendant should prefer 
an appeal against the order striking out his defence for his failure to dis- 
cover on oath the defendant will be deprived of an opportunity to explain 
his conduct. As there will be nothing on record on which the defendant 
may rely in justification of the failure to discover on oath, his appeal will 
fail. It is true that there is Or. 41 rule 27 of the Code which provides for 
adducing additional evidence before the appellate court. But the proce- 
dure for giving additional evidence is not the usual procedure, and whether 
or not the appellant should be allowed to adduce additional evidence 
depends upon the requirement of the appellate court for such evidence. In other 
words, the provisions of Or. 41 rule 27 cannot be invoked by the appellant 
as of right Further when such an appeal is filed and when it comes up for 
hearing under Or. 4 rule 11, there will be nothing before the appellate 
court to satisfy itself prima facie against the propriety of the order com- 
plained of. Thus although an appeal lies against such an order, the 
remedy provided by such an appeal will be in form only and the defendant 
may not get his relief. Therefore, an appeal against an order striking out 
the defence of the defendant for default will be insufficient to meet the 
necessities of the case of the defendant andit may be said meaningless 
and ineffective. There isno specific provision in the Code like section 
105(2) precluding a party from challenging the correctness of an order 
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dismissing a suit or striking out the defence for default under rule 21 of 
Order Il. of the Code on the ground that no appeal has been preferred by 
the aggrieved party against such an order. That being the position, the 
application under section 151 of the Code would be maintainable. 


Cases referred to :— 


(1) Nainsingh v. Koonwarjee, AIR 1970 SC 997 

(2) Mrs. Namita Dhar y. Dr. Amalendu Sen, AIR 1977 Cal 187 

(3) Bimala Debi vy. Aghore Chandra Mallick, AIR 1975 Cal 80 (FB) 
Anilendu Mukherjee and Bidyut Banerjee iig ... for the Petitioner 
Tarun Kumar Chatterjee ... for the Opposite party 


The judgment of the Court was as follows :— 


Dutt, J. :—The only point that is involved in this Rule is whether 
an application under section 151 of the Code of Civil Procedure is main- 
tainable for the restoration of the written statement dismissed under Rule 
21 of Order 11 of the Code. 


2. The opposite party, who is the defendant in the suit out of 
which this appeal arises, failed to discover on oath within the period allo- 
wed by the court below. On the application of the petitioner under 
Rule 21 of Order 11 of the Code, the court below by its order no. 37 dated 
July 16, 1976 struck out his defence. On September 22, 1976, the opposite 
party filed an application under section 151 of the Code praying for setting 
aside the said order no. 37 and for restoration of his defence. The court 
below, after considering the circumstances alleged in the said application 
explaining the failure of the opposite party to discover on oath, by its 
order no. 41 dated Novembér 26, 1976 directed that the application would 
be allowed and the said order no. 37 would be set aside on the opposite 
party’s paying a cost of Re. 12/- to the petitioner by December 3, 1976. 
Being aggrieved by the said order no. -41, the petitioner has obtained the 
instant Rule. | 


3. Itis contended by Mr. Anilenda Mukherjee, learned Advocate 
appearing on behalf of thé petitioner that an order passed under Rule 21 
of Order 11 being appealable under ‘clause (f) of Rule 1 of-Order 43, the 
application under section 151 was not maintainable. In support of his 
contention, he has placed strong reliance on a decision of the Supreme 
‘Court in (1) Nainsingh Vs. Koonwarjee, A. I. R. 1970 S. C. 997. In that 
case, the Supreme Court, observed as follows : 


“The High Court, in our opinion, erred in holding that the 
correctness of the remand order was open to review by it. The 
order in question was made under Rule 23, Order 41, Civil Procedure 
Code. That order was appealable under Order 43 of that Code. As 
the same was not appealed against, its correctness was no more open 
to examination in view of Section 105 (2) of the Code which lays 
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down that where any party’ aggrieved by an orderof remand 
from which an appeal lies does not appeal therefrom he shall 
thereafter be precluded from disputing its correctness. The High 
Court has misconceived the scope of its inherent powers. Under 
the inherent power of Courts recognised by S. 151 C. P.C., a Court 
" has no power to do that which is prohibited by the Code. Inherent 
-jurisdiction of the Court must be exercised subject to the rule that if 
the Code does contain specific provisions which would meet the nece- 
ssities of the case, such provisions should be followed and inherent 
jurisdiction should not be invoked. In other words the Court cannot 
make use of the special provisions of Section 151 of the Code where 
a party had his remedy provided elsewhere in the Code and he neg- 
lected to avail himself of the same. Further the power under Section 
151 of the Code cannot be exercised as an appellate power.” 
4. A Division Bench of this Court, in (2) Mrs. Namita Dhar v. 
Dr. Amalendu Sen, A. I. R 1977 Cal. 187, has taken the view that when 
the defence of a defendant has been struck out under Rule 21 of Order 11, 
an application under section 151 is not maintainable for the setting aside 
of the order striking out the defence, on the ground that such an order is 
appealable under order 43, Rule 1(f). Prior io the above Bench decision, 
a Full Bench of this Court in (3) Bimala Devi v. Aghore Chandra 
Mallick, A. I. R. 1975 Cal. 80 (F. B.) had to consider the scope of section 
151 and the maintainability of an application under that section for resto- 
ration of an application under Order 21, Rule 90 of the Code of Civil 
Procedure which was dismissed for default. Jt does not appear that the 


` said Full Bench decision was cited at the Bar before the Division Bench 


in Namita Dhar’s case (Supra). Again, the decision of the Supreme Court 
in Nainsingh Vs. Koonwarjee (Supra) was not noticed by the Full Bench. 
It is urged on behalf of the petitioner that in view of the above decision 
of the Supreme Court the law laid down by the Full Bench is not a 
good law. 


5. Itis now a well-settled principle of law that when a remedy is 
specifically provided for in the Code of Civil Procedure, the Court should 
not exercise its inherent power and any party aggrieved by an order 
should avail himself of the remedy so provided. The remedy, in our 
opinion, must be a real remedy and not one of form only. An order 
passed under Order 11, Rule 21 is undoubtedly an  appealable 
order. By an appeal from an order, the appellant assails 
the propriety of the order on materials that are on record 
of the case. In the absence of any material, itmay be difficult 
for an appellant to challenge an order in an appeal therefrom. 
Order 11, Rule 21 has conferred on the Court the power to strike out 
the defence if a defendant fails to discover on oath the documents in his 
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possession. Ifno discovery is made within the time as directed by the 
Court, the defence will be struck out for default of the defendant. The 
defendant may have a very good explanation to offer to the Court for his 
failure ta comply with the order of the Court to discover on oath within 
the time allowed. If it is held that the defendant should prefer an appeat 
against the order striking out his defence for his failure to discover on 
oath, the defendant will be deprived of an opportunity to explain his 
conduct. As there will be nothing on record on which the defendaht 
may rely in justification of his failure to discover on oath, his appeal will 
fail. Weare, however, net unmindful of the provision of Order 41, 
Rule 27 of the Code, providing for the giving of additional evidence 
before the Appellate Court. But the procedure for additional evidence 
is not the usual procedure, and whether or not the appellant should be 
allowed to adduce additional evidence depends on the requirement of the 
Appellate Court for such evidence. In other words, the provision of 
Order 41, Rule, 27 cannot be invoked by the appellant as a matter of 
right. Further, when an appeal is preferred against an order striking 
out the defence of the defendant for his default to discover on oath, ti 
has to be admitted under Order 41, Rule 11 of the Code of Civil Proce- 
dure. At the admission stage of the appeal there will be nothing before the 
Appellate Court to satisfy itself prima facie against the propriety of the 
order. Thus it appears that though an appeal lies against an order passed 
under Order 11, Rule 21 striking out the defence of the defendant, the 
remedy provided by such an appeal will be in form only and the defen- 
dant may not have any relief. In Bimala Devi’s case (Supra), it has been 
held by the Full Bench that the remedy by way of appeal against an order 
dismissing an application under order 21, Rule 90.of the Code for default, 
though available, is illusory because the appellate court would have to go ' 
by the record and to depend whether the appellant was prevented by 
sufficient cause from appearing before the Trial Court, and that it is 
obvious that the Appellate Court would have no material on record to 
render a decision on the sufficiency of the cause and can give no relief to 
the appellant. We do not think that the Full Bench has laid down a 
principle of law different from that of the Supreme Court case in 
Nainsingh v. Koonwarjee (Supra). In that case, it has been observed by 
the Supreme Court that inherent jurisdiction of the Court must be exer- 
cised subject to the rule that if the Code does contain specific provisions 
which would meet the necessities of the case, such provisions should be 
followed and inherent jurisdiction should not be invoked. It follows from 
the said observation of the Supreme Court that if the Court is satisfied 
that the specific provisions of the Code. do not meet the necessities of the 
case. it can exercise the inherent power under section 151. As already 
discussed, an appeal against an order striking out the defence of the 


defendant for default will be insufficient to meet the necessities of the 


E978 (1)CLI] Anil Bandhu Sen v. Nagendra Bala Debi 179 


case of the defendant and it may be said to be meaningless and ineffective. 
Moreover, in the case before the Supreme Court the High Court in exer- 
cise of its inherent power reviewed an order of remand which was passed 
under Order 41, Rule 23 of the Code. As no appeal was preferred 
against the order of remands it became final and unassailable in view of 
section 105(2) of the Code. There is no specific proviston in the Code 
like section 105(2) precluding a party from challenging the correctness 
of an order dismissing a suit or striking outa defence for default under 
Rule 21 of Order 11 on the ground that no appeal has been preferred by 
the aggrieved party against such an order. In the view which we take 
there does not appear to be any conflict between the decision of the Full 
Bench and that of the Supreme Court referred to above. In our view, 
therefore, the application under section 151 was maintainable. 


In the result, the Rule is discharged, but there will be no order 
for costs. 


Chakravorti, J. : I agree. 


P. R. 
[ CIVIL APPELLATE JURISDICTION J 
Before Mr. Justice Ganendra Narayan Ray 
Decision : _ February 6. 1978 
Anil Bandhu Sen oe i she Appellant 
Versus 
Sm. Nagendra Bala Debi sce ss ... Respondent* 


West Bengal Premises Tenancy Act (12 of 1956), Sec. 22 (1) proviso— 
Deposit of rent with Rent Controller under—Money Order refused by 
landiord—M. O. received by tenant on landlord's refusal -Enabling 
provision — Extension of time limit—Harmonious construction of Sec. 22 (1) 
and proviso—Effect thereof— No need to consider whether there was any 
personal tender or not. 


The proviso to sub-section (1) of section 22 of the West Bengal 
Premises Tenancy Act 1956 is an enabling provision by which a tenant 
is entitled to deposit within 15 days from the date of the receipt of the 
Money Order in addition to the usual time limit for deposit of rent 
within the last day of the month following for which the same was 
payable as provided for in sub-section (1) of section 22 of the Act. It 
is not necessary to consider as to whether there was initially a personal 
tender or not. 


*Second Appeal No. 2032 of 1963. 
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Cases referred to : 


(1) Shah Bhojraj Kuverji Oil Mills & Ginuing Factory vy. Subhas 
. Chaudra Yogroj Sinha, AIR 1961 SC 1596 

(2) P. N. Sanyal y. Haraprosad Sarkar, 1977 (2) CLJ 323 

(3) State of Bank of India v. A. N. Sundara Money, AIR 1976 SC 1il} 
(4) Piper v. Harvey, (1958) 1 QB 439 

(3) Abdul Jabar Butt v. State of Jammu and Kashmir, AIR 1957 


SC 281 
(6) Tahasildar Singh v. State of U. P., AIR 1959 SC 1012 ° 
Tapas Chandra Roy and Alak Chakraborty ie ... for the Appellant 
Gopal Chandra Mukherjee ae se for the Respondent 
Sakti Nath Mukherjee sis ee abs Amicus Curiae 


The judgment of the Court was as Sias: — 

This appeal arises against the judgment and decree passed by the 
Additional District Judge, 3rd Court, Howrah in Title Appeal No. 
214 of 1967 affirming the judgment and decree passed by the learned 
Munsif, 5th Court, Howrah in Title Suit No. 169 of 1966. The defen- 
dant is the appellant in the instant ‘appeal and the aforesaid ‘Title 
Suit was instituted by the plaintiff-respondent for eviction of the defen- 
dant from the suit premises under the West Bengal Premises Tenancy Act, 
1956 on the ground of default in payment of rent and also for acts 
done contrary in provisions of clauses (m’, (n) and (p) of Section 108 
of the Transfer of Property Act. The plaintiff also stated that she 
required the suit premises for her personal use and occupation. The’ 
trial caurt held that the deposit of rent forthe month of October, 
1964 with the Rent ContJoller was invalid deposit and all subse- 
quent deposits followed by the said invalid deposit were invalid. 
Accordingly the defendant defaulted in payment of rent and was 
liable to be evicted under the West Bengal Premises Tenancy 
Act. The trial court however negatived the case of the plaintiff that 
the defendant had done acts contrary to provisions of clauses (m), (n) 
and (p) of section 108 of the Transfer of Property Act. Against the 
said judgment and decree of the trial court the defendant preferred 
an appeal, being Title Appeal No. 214 of 1967, in the 3rd Court of 
the Additional District Judge, Howrah but the said appeal was 
dismissed: and the judgment and decree of the trial court was confirmed 
on appeal. As aforesaid, against the said appellate deeree, the ins- 
tant appeal has been preferred to this Court by the defendant 
appellant. 

2. Mr. Tapash Chandra Ray the learned Advocate for the 
appellant submits that after the West Bengal Premises Tenancy 
(Second Amendment) Act, 1969, the deposit made by the defendant 
in respect of the rent for the month of October, 1964 cannot be said 
to be an invalid deposit and .as the said deposit is.a valid one 
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all subsequent deposits made with the Rent Controller within the pres- 
cribed time are also valid deposits. It may be stated in this connection 
that admittedly the rent for the month of October 1964 was deposi- 
_ted by the defendant tenant with the Rent Controller on 5th Decem- 
ber, 1964. According to the defendant he first personally tendered 
the rent for the month of October, 1964 to the plaintiff but the 
plaintiff having refused to accept the same the said rent was sent by the 
defendant by money order on 12th November, 1964 but the said money 
order was again refused by the plaintiff landlord on 22nd November, 1964 
and the defendant after receipt of the said money order deposited the 
said rent for the month of October on 5th December, 1964 with the Rent 
Controller which was admittedly within 15 days from the date of the receipt 
of the said money order. Mr. Roy contends that the tenant having depo- 
sited the rent with the Rent Controller within 15 days from the date on 
which the money order had been returned to the tenant, such deposit must 
be held to be a valid deposit in view of the provisions made in the proviso 
to sub-section (1) of Section 22 of the Act. 

3. Mr. Gopal Chandra Mukherjee, the learned Advocate appearing 
for the landlord respondent however contended that the initial deposit 
made on 5th December, 1964 with the Rent Controller for the month of 
October, 1964 was invalid deposit and as such the subsequent deposits 
were also invalid deposits and the courts below were quite justified in 
passing a decree for eviction onthe ground of default committed by the 
tenant. Mr. Mukherjee however conceded that if the said initial deposit 
for the month of October, 1964 is held to bea valid deposit then the 
subsequent deposits made by the defendant are not invalid deposits and 
in that event the decree for eviction on the ground of default is liable to 
be set aside. Mr. Mukherjee contended that according to the tenant he 
made a personal tender of rent for the month of October, 1964 to the 
plaintiff and it was only when the plaintiff refused to accept the same the 
said rent was again sent by money order. In such circumstances, Mr. 
Mukherjee contended that the tenant was bound to deposit within the 
Jast day of the month of November, 1964 and the deposit having been 
made only on 5th December, 1964 the said deposit was an invalid deposit. 
Mr. Mukherjee contended that the proviso to sub-section {1} of Section 22 
is not attracted to the facts and circumstances of the case and the tenant 
is not entitled to take the benefit of the said proviso, thereby overriding 
the provisions of sub-section (1} of section 22 of the Act. Mr. Mukherjee 
contended that the proviso to sub-section (1) of Section 22 cannot control 
and/or limit the provisions of Section 22(1) of the Act but it only enabled 
the tenant to deposit the rent within 15 days from the date of 
receipt of money order by the tenant only ina case where there was no 
question of personal tender and the rent had been remitted only by the 
money order within the prescribed time. For this contention Mr. 
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Mukherjee relied on a decision made in the case of (1) Shah Bhojraj Kuverji 
Oil Mills & Ginning Factory v. Subhas Chandra Yogroj Sinha, reported in 
AIR 1961 SC 1596. It was held in the said case that a ‘proviso’ as a 
general rule is added to an enactment to qualify or create an exception to 
what is in the enactment, and ordinarily a proviso is no! interpreted as 
stating a general rule. The provisions are often added not as exceptions or 
qualifications to the main enactment but as saving clauses in which cass 
they will not be considered as controlled by the section. Relying on this 
decision Mr. Gopal Chandra Mukherjee contended that the proviso to sub- 
section (1) of Seetion 22 of the West Benga) Premises Tenancy Act did not 
lay down any general rule as to the time limit for deposit of rent with the 
Rent Controller aud it was the parent section viz. sub-section (I) of section 
22 which controlled such time limit but the proviso only provided for 
an exception to the general rule to the effect that in case of remittance by 
money order the tenant was entitled to deposit rent within 15 days from 
the date of receipt of the money order by the said tenant. Mr. Mukhe- 
rjee also relied on the decision made in the case of (2) P. N. Sanyal v. 
Haraprosad Sarkar, reported in 1977 (2) CLJ page 323. In the said case, 
proviso to section 17(2A) (b) was under consideration of this court. It 
was held that the proviso to clause (b) of sub-section (2A) Of Section 17 
was only to the effect that the amount was to be calculated in the manner 
specified in section 17(1) of the Act. In answer to this contention of Mr. 
Gopal Chandra Mukherjee, Mr. Tapash Chandra Roy submitted that in 
interpreting Statutes, the Court must take into account of the welfare 
legislation and plain dictionary meaning should not be adhered fo in the 
matter of interpretaion of Statutes in beneficial legislation. In this 
context, Mr. Roy referred to a decision made in the case of (3) State Bank 
of India v. A. N. Sundara Money, reported in AIR 1976 SC Lilt It was 
held in the said case that dictionary meaning should not be adhered to 
in construing Statute and the court should keep in mind the benignant 
mood of law in a beneficial legislation in the matter of interpretation of 
Statutes, and the Court should not ignore the fext and contextof a 
beneficial legislation and resort to grammatical construction. Relying 
on this decision, Mr. Roy contended that section 22 was amended by 
the legislature for giving reliefs to the tenants and this was a beneficial 
piece of legislation. Accordingly, strict grammatical contruction should 
not be adhered to in the matter of interpreting the proviso to sub-section 
(1) of section 22 of the Act, and as such i: cannot be held that when 
there is a personal tender, the tenant was bound to deposit within 30th of 
November, 1964 inspite of the fact that the tenant had also sent the rent 
by money erder and had deposited such rent within 15 days from the 
date of the receipt of the said money order. Mr. Roy however pointed 
out that in the instant case, the court of appeal below did not accept the 
case of the tenant that there was a personal tender by the tenant before 
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remittance by money order and as such the only tender found by the Court 
of appeal below was a tender by money order. . Mr. Mukherjee however 
contended that the trial court found that the tenant personally tendered 
the rent before 12th November, 1964 and the landlord having refused to 
accept the same the said rent was again sent by money order and this 
finding of the trial court was not specifically reversed by the Court of 
appeal below. I am, however, unable to accept this contention ef Mr. 
Gopal Chandra Mukherjee. The court of appeal below considered the 
case of personal tender and it transpires that the Court of appeal below 
did not accept the case of personal tender by the tenant and was not in- 
clined to put reliance on the testimony of the D. W. 1, the only witness 
examined on behalf of the defendant who did not say on which date he 
personally tendered the rent to the plaintiff. 


4. Mr. Sakti Nath Mukherjee, the learned Advocate appearing 
as amicus curiae to assist the Court on the correct interpretation of 
sub-section {1} of Section 22 of the West Bengal Premises Tenancy Act 
read with the proviso submitted that the word ‘may’ used in the proviso 
to sub-section (1) of Section 22 has not been used as ‘shall’ because 
otherwise the expression also immediately after the word ‘may’ will 
loose all its significance. Sub-section (1) of section 22 including 
the proviso runs as follows :— i 

“22. Time-limit for making deposit and consequences of 
incorrect particulars in application for deposit :— 

1) No rent deposited under section 21 shall be considered 
to have been validly deposited under that section for purposes 
of clause (i) of sub-section (1) of Section 13, unless deposited 
within fifteen days of the term fixed by the contract in writing for 
payment of rent or, in the absence of such contract in writing, 
unless deposited within the last day of the month following that for 
which the rent was payable.” 

Provided that where any rent remitted to the landlord by 
postal money order within the time referred to in section 4 is retu- 
rned tothe tenant by the postal authorities as undelivered either 
on account of the landlord having refused to accept payment 
thereof or for any other cause, such rent may also be validly 
deposited for the purposes of the said clause within fifteen days from 
the date on which it is so returned to the tenant. 

Mr. Sakti Nath Mukherjee submits that reading the said proviso it 
will be quite evident that the said proviso was only an enabling section 
which authorised a tenant also to deposit within 15 days from the 
date Of the receipt of the money order by which the rent was sent by the 
tenant. Mr. Sakti Nath Mukherjee referred to the well-known treatise 
namely Statutory Construction by Crawford (1930 Ed )., Article 297 
at pages 604-605. The learned ‘author in his comments on proviso 
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commented to the following effect—“‘Even though the primary purpose 
of the proviso is to limit or restrain the general language of a Statute, 
the legislature unfortunately does not always use it with technical correct- 
ness. Consequently where its use creates an ambiguity, it is the duty 
of the Court to ascertain the legislative intention through resort to the 
usual rules of construction applicable to Statutes generally and to 
give its effect even though the Statutes is thereby enlarged.” Mr. 
Sakti Nath Mukherjee submitted that the proviso to sub-section (1) of 
Section 22 in fact enlarged the time-limit for deposit of rent in a 
case where rent was sent by money order. Mr. Mukherjee also referred 
to Craies on Statute Law, 6th Ed., page 217. It was commented by 
the learned author that “the effect of an excepting or qualifying pro- 
Viso, according to the ordinary rules of construction, is to except out 
of the preceding portion of the enactment or to qualify something 
enacted therein, which but for the proviso would be within it and such 
a proviso cannot be considered as enlarging the scope of an enactment 
when it can be fairly and properly construed without attributing to 
it that effeet.’ Mr. Mukherjee submitted that the proviso in question 
really postulates an enlargement of the time provided for in the parent 
sub-section because of the use of the expression ‘also’ after the 
word ‘may’ in the proviso. Mr. Mukherjec in this context also referred 
to a passage in Maxwell’s Interpretation of Statutes, 12th Ed., page 
190, ` Commenting on the construction of provisos, the learned author 
stated that “If however the language of the proviso makes it plain 
that it was intended to have an operation more extensive than that of 
the provision which it immediately follows, it must be given such 
wider effect.’ The aforesaid comment was made by the said learned 
author relying on the decision made in the case of (4) Piper v. Harvey, 
reported in (1958) 1 QB 439: 1958 (1) AER page 454. Mr. Sakti Nath 
Mukherjee also submitted that in interpreting a proviso, the Court must 
try to make harmonious construction of the proviso in relation to the parent 
section to which it is appended. For this proposition, Mr. Mukherjee refe- 
rred te a decision made in the case of (5) Abdul Jabar Butt v. The State 
of Jammu and Kashmir, reported in AIR 1957 SC 281 and also to the deci- 
sion made in the case of (6) Tahasildar Singh v. State of Utiar Pradesh, re- ` 
ported in AIR 1959 SC page 1012. It was held in the latter case that a broad 
gencral rule Of construction mus! be followed taking the section as a whole 
including the proviso and sincere attempt should be made to reconcile the 
enacting clause and the proviso and to avoid repugnancy between the two. 
Mr. Sakti Nath Mukherjee the learned amicus curiae submitted that if the 
proviso is interpreted to the effect that it enlarged the time limit for the 
deposit of rent in the case where the rent was sent by a money order 
irrespective of the fact as to whether suca money order was sent after refu- 
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(1) of Section 22 and the proviso thereunder can be easily reconciled and 
there will be no repugnancy between the two. Mr. Mukherjee submitted 
that as aforesaid, the use of the word ‘also’ after the word ‘may’ in the 
proviso clearly indicated that the return of the rent sent by money order to 
the tenant, the tenant was free to deposit the said rent either within the 
last day of the month following the month for which the rent was paya- 
ble or within 15 days from the date of the receipt of the money order by 
him irrespective of the fact that said rent was only sent by money order 
or the rent was sent by. money order after refusal of personal tender by the 
landlord. In my view, the submission of Mr. Sakti Nath Mukherjee the 
learned Advocate appearing as amicus curiae in this ease is of great subst- 
ance and I have no hesitation in accepting the same. In my view, the 
proviso to sub-section t1) of Section 22 of the Act is an enabling provision 
by which a tenant is entitled to deposit within 15 days from the 
date of the receipt of the money order in addition to the usual 
time limit for deposit of rent within the last day of the month following 
for which the same was payable as provided for in sub-section 
(1) of section 22 of the Act. As the time for deposit of rent is 
enlarged in view of the proviso to sub-section (1) of Section 22, it 
is not necessary to consider as to whether there was initially a personal 
tender or not. It may be stated, however, that in view of the finding 
made by the Court of appeal below as stated hereinbefore that there was 
no personal tender by the tenant and the rent for the month of October, 
1964 was sent only by money order. It is therefore held that the deposit 
of rent for the month of October, 1964 within 15 days from the date of 
receipt ef the money order was clearly within time. Accordingly the tenant 
appellant cannot be held to have edfaulted in payment of rent and as such 
he is not liable to be evicted from the suit premises on the ground of: 
default. 

5. In the result, this appeal is allowed and the judgment of the Court 
of appeal below is set aside. But in the facts and circumstances of the case 
there will be no order as to costs. 

6. In conclusion, the Court intends to keep on record its deep appre- 
ciation for the very valuable and able assistance rendered by Mr. Sakti 
Nath Mukherjee, the learned Advocate apperring as amicus curiae. 


P.R. 
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[ CIVIL APPELLATE JURISDICTION } 
Before Mr. Justice Salil Kumar Datta 
Decision : February 6, 1978 
Gosto Behari Roy me Fe a Appellant 
Versus 

Ramesh Chandra Das si is ne Respondent* 

West Bengal Premises Tenancy Act (12 of 1956), Sec. 13 (6), 
and 43(1)(b)—Ejectment—Tenant’s letter of surrender of tenancy—Letter 
obtained by fraud and undue influence, hence voidable -Whether in all 
cases separate suit is necessary to avoid the fraudulent transaction—Effect 
of waiver— Finding of fact arrived at by courts below—Binding in second 
appeal. 


The appeal arises out of a suit for eviction of the respondent. The 
plaintiff is the appellant and his case is that the defendant who was 
inducted in the suit premises agreed by a letter dated (2.9.62 to deliver 
vacant possession thereof on the expiry of three years from date. 
The defendant failed to deliver possession as aforesaid and was also guilty 
of acts of waste in the meantime in respect of the suit premises acting 
contrary to section 108 (m) of the Transfer of Property Act. A notice to 
quit dated 6.10.65 was served directing the defendant to deliver 
vacant possession with the expiry of the month of November 1965. 
The suit was instituted on 14.12.65. The defendant in his written statement 
denied the allegations made in the plaint. The defendant also explained 
the circumstances under which the said letter was written. The defen- 
dant, says that he was not a free agent in writing the said letter 
and the plaintiff practised fraud upon him. It was further said that 
the said letter, even if treated as a surrender of the tenancy, in any 
event, was not accepted by the plaintiff. Allegations of committing 
acts of waste were also denied. 

HELD: In view of the fact that the suit filed by the plaintiff 
on a contract being based onan alleged fraud, it is not necessary for the 
defendant to file another sult for avoidance of the contract as would otherwise 
be necessary. 


Section 19 of the Indian Contract Act 1872 provides that a con- 
tract is voidable at the option of the party when his consent to an agree- 
ment is not free but is caused by coercion, fraud or mis-representation. 
The averments in the W. S. if true, clearly indicate that the consent of 
the defendant to the agreement for vacating the suit premises was not 
free but caused by fraud. The issue on such averments that the defendant 
was not a free agent in writing the letter of agreement was comprehensive 
enough to cover a case of fraud as the basis of the contract according 
to the defendant. The plaintiff has failed by adducing evidence to rebut 
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the case of fraud as made out by the defendant and as such the plaintiff 
cannot take advantage of the said letter of agreement which is unenforceable 
in law being vitiated by fraud and undue influence. 


The trial court found that the agreement being an unilateral aniei 
signed only by the defendant could not be treated as an agreement in the 
absence of the signature of the other party. The agreement of this nature 
though it is to be in writing by the tenant under clause (k) of section 
I3(1) of the 1956 Act, is not required to be signed by the landlord in 
token of acceptance if there is any overt act indicating his acceptance 
thereof. There is no dispute that the letter in question was accepted by the 
landlord though it is said by the defendant that it twas aken for another 
purpose. Though it may be contended that there was no real acceptance 
of the offer of surrender which was the purport of the letter, it is not nece- 
ssary that there must be any writing by the landlord in token of acceptance. 
Section 13(6) of the West Bengal Premises Tenancy Act 1956 
excludes any notice of suit when ejectment is sought for on grounds (j) and 
and {k) of section 13(1), The notice served on the defendant, as it ex- 
pressly states, is both under section 13(6) of the 1956 Actas also under 
section 106 of the Transfer of Property Act. Of course eviction was 
also sought for on ground (b) of section 13(1), but by determining 
the tenancy with effect from the expiry of November 1965 beyond 
September 12, 1965, the plaintiff allowed the original tenancy to continue 
or treated the tenancy as subsisting which according to his case 
ceased and determined on the expiry of three years fromthe date of the 
letter. The result is that even if the said letter is accepted as a yalid notice 
of surrender of the tenancy, the same by reason of fresh notice allowing 
the tenancy to continue beyond the date of expiry, was not accepted or 
acted upon by the plaintiff and the original tenancy was treated as subsisting 
as before though validly determined by the notice dated 6 10.65. 
Accordingly the plaintiff would be entitled to a decree under clause {b) 
- of section 13(1) if established, but it appears that both the courts below 
have found against him on this issue. As the findings in respect thereof are 
binding on this court as findings of faet and as eviction on this ground has 
not been passed in this appeal, this appeal is dismissed with costs. 
Cases referred to : 
(1) Bal Gangadhar Tilak y. Shriniwas Pandit, (1915) 42 YA. 135 : 22 
CLJ-1 
(2) Ningawwa v. Byrappa, AIR 1968 SC 956 ` 
(3) Calcutta Credit Corpn. Ltd. v. Happy Homes (P} Lid, AIR 1968 


SC 471 
Ranjit Kumar Banerjee. Manindra Nath Chakravarti, Rajat Kumar Basu 
and Durgadas Roy eh oe ee for the Appellant 


Bijitendra Mohan Mitra is sai sie Jor the Respondent. 
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The judgment of the Court was as follows :— 


"This is an appeal by the plaintiff from a judgment of affirmance. The 
plaintiff appellant instituted the suit on December 14, 1965 for rocovery of 
possession of the suit premises, being the first floor and a portion of the 
ground flvor and a tiled shed of premises No. 3/1A, Mahendra Road, 
Calcutta which the defendant respondent held as a monthly tenant under 
him at a monthly rent fo Rs. 110/- according to English Calendar. The 
material allegations were that the defendant who was inducted in the suft 
premises prior to 1954 agreed by a letter in writing dated September 12, 
1962 to deliver vacant possession thereof on the expiry of three years 
from the date. The said letter written by the defendant by his own hand. 
ig as follows :-—- 

“Sri G.B. Roy, LL.B., 

Advocate, 

16A, Nandan Road, 

Calcutta-25. 

Dear sir, Re: Portion of 3/14, Mahendra Road, 
Calcutta-25 occupied by me asa 
tenant. 


I understand from Sri Jitendra Nath Mukherjee that you required 
vacancy of your house as aforesaid and you will be happy if vacate 
it on the expiry of three years from date. As a gesture of good rela- 
tion with you, I shall accordingly act. 

3/14, Mahendra Road., Yours faithfully, 

Calcutta-25. Ramesh Chandra Das.” 


12th September, 1962. 

2. The plaintiff sent a letter on July 31, 1965 to the defendant 
reminding him about the said agreement, which, it appears, was duly 
received but no reply was given. The defendant failed to deliver possession 
of the premises as aforesaid and was also guilty of acts of waste in the 
meantime in respect of the premises acting contrary to provisions of 
clause (m) of Secion 108 of the Transfer of Property Act, 1882. 

3. The plaintiff served a notice to quit dated October 6, 1965 
directing the defendant to deliver vacant possession of the premises. 
with the expiry of the month of November, 1965 This notice, as it 
reads, was one under Section 13(6) of the West Bengal Premises Tenancy 
Act. 1956 as also under section 106 of the Transfer of property Act, 1882 
and thereafter the suit was filed as stated above. 

4. The defendant in his written statement denied the allegations of 
waste and in regard to his letter of September 12, 1962 stated that as there 
was a mortgage suit in respect of the suit property, being T. S. No. 48 of 
1958 of the Fourth Court of the Subordinate Judge at Alipore, there was 
a proposal for sale of the property to him through the plaintiff’s friend 
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and the defendant’s acquaintance Shri Jitendra Nath Mukherjee. As the 
sale price of Rs. 50,000/- was too high, the proposal was not acceptable 
to him. Then the plaintiff stated that as it would be difficult to get the 
purchaser for a tenanted house, he requested the defendant “importunately 
to give a letter to the effect that the defendant would vacate the suit premi- 
ses On the expiry of three years. The plaintiff assured the defendant that he 
would be able to put off the disposal of the suit T. S. No. 48 of 1958 of the 
Fourth Court of the said Subordinate Judge and to get a purchaser of the 
house. He further assured the defendant that the said letter would never 
be treated asa notice to quit by him. The defendant could not disoblige 
the plaintiff and in good faith wrote the said letter at the dictation of the 
plaintiff in the presence of three gentlemen, two of whom were Sri Suresh 
Chandra Das and Sri Shudhanshu Majumdar while he had forgotten the 
name of the third gentleman. The written statement further proceeded to 
say that he was not a free agent in writing the said letter and the plaintiff 
practiced fraud on him. In view of house scarcity particularly in respect 
of a house suitable to his pocket for the purpose of residence and practice 
as Chartered Accountant, he would not have set his foot on the trap laid 
by the plaintiff for him if he had any glimpse of the working of the mind 
of the plaintiff. It was further stated that the said letter, even if treated 
as a surrender of tenancy, in any event was not accepted by the plaintiff. 
The defendant also denied the allegations of committing acts of waste as 
contained in the provisions of Clause (m) Section 108 of the Transfer of 
Property Act. It was accordingly submitted that the suit should be 
dismissed. 

5. In the trial the learned Munsif framed amongst others the follo- 
wing issues. ‘Issue No. 3- Is the plaintiff entitled to decree for ejectment 
against the defendant under Section 13(1) (b) and Section 13(1) 
(k) of the West Bengal Premises Tenancy Act? Issue No. 7- was the 
defendant a free agent in writing the letter of agreement ? Issue No. 8 
Has the tenancy of the defendant been determined by a valid notise to 
that effect ?” 

6. During trial the plaintiff did not examine himself but his brother 
Rash Behari Roy alone gave evidence in support of the plaintiff’s case 
while the defendant examined himself as also Madan Gopal Chakraborty 
and Suresh Chandra Das in support of his case. The learned Munsif 
held that the notice was valid and operative in law as it give the tenant 
defendant requisite time to vacate terminating the tenancy on the expiry of 
the English Calendar month and there was also a threat of suit in case of 
non-compliance. 

7. In regard to the letter on September 12, 1965 the learned 
Munsif held that the letter could not be treated as an agreement between 
the parties as it was not signed by both the parties. Further the letter was 
not acted upon as the plaintiff gave a notice of ejectment terminating the 
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tenancy with the expiry of the month of November 1965. Accordingly it 
was ‘held that the plaintiff was not entitled to get the decree for eviction 
under Section 13 (1) (k) of the Aet. It was further held that the allegations 
of the aets Of waste were too vague and the evidence failed short to give 
the plaintiff the decree on this ground. The suit was accordingly 
dismissed. 

8. On appeal the learned Judge held that though the letter of 12th 
September, 1962, Ext. 2 embodied express agreement on the part of the 
defendant to vacate the suit premises on the expiry of three years thereof, 
the finding of the trial Court that the letter was not an agreement not 
having been bilaterally executed was wrong. The learned Judge was, 
however, of opinion that in view of the allegations made by the defendant 
in respect of Ext. 2 that the plaintiff persuaded the defendant to write the 
letter on false assuranees, there was no satisfactory explanation why the 
plaintiff did not come to the witness box and to deny on oath that he 
obtained from the defendant the Ext. 2 on false assurances. The Court 
was entitled to draw an adverse inference against the plaintiff and the 
learned Judge also accepted the evidence of the defendant and of Madan 
Chakraborty and Suresh Chandra Das who being then present knew the 
circumstances in which the letter Ext. 2 was written. It was accordingly 
held that the plaintiff obtained from the defendant the letter Ext. 2 by 
exercising fraud as alleged in the written statement and he could not take 
advantage of his own fraud nor could the defendant to be evicted on that 
ground. The learned Judge concurred with the finding of the trial court 
that no case under Section 13(1)(b) of the Act was made out. The appeal 
was accordingly dismissed. 


9. Mr. Ranjit Kumar Banerjee, learned Advocate for the appellant 
contended that the appellate court’s finding that there was fraud on the 
part of the appellant was unwaranted in law, as no issue was framed in 
respect thereof nor were the required particulars set out in the plaint. He 
referred to the decision in (1) Bal Gangadhar Tilak v. Shriniwas Pandit, 42 
TA 135 in which the Privy Council observed that general allegations how- 
ever strong are insufficient even to amount to an averment of fraud of 
which any court ought to take notice. 

10. He further referred to the decision in (2) Ningawwa v. Byrappa, 
AIR 1968 SC 956 in which the Court restated the established proportions 
. Of law that a contract or other transaction induced or tainted by fraud is 
not void, but only voidable at the option of the party defrauded but until 
avoided the transaction is valid. Mr. Banerjee submitted that the defen- 
dant did not take any step to avoid the contract and he could not be 
permitted collaterally to challenge the agreement as tainted by fraud. 

1i. The latter submission need not detain us long, as in the said 
decision it has been further stated that if it can be shown that the party 
defrauded has at any time after knowledge of the fraud either by express 
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words or by unequivocal acts affirmed the contract his election is deter- 
mined for ever, but the party defrauded may keep the question open so 
long as he does nothing to affirm the contract. Further the limitation 
for bringing a suit under Article 95 (of 1908 Act) is three years from date 
of knowledge of fraud by the wronged party. In this ease the plaintiffs 
action to take the benefit of the letter of September 12, 1962 was disclosed 
as it appears in June 1965 as also by his letter of July 6, 1965 and the suit 
fôr eviction was filed by him on December 14, 1965. The Defendant 
sought to avoid the contract in his written statement filed on May 24, 
1966, well within the period of limitation, in answering the plaintiff's 
claim based on the impugned contract. In view of the suit filed by the 
plaintiff on a contract based on alleged fraud it is not necessary for the 
defendant to file a suit for avoidance of the contract as would otherwise 
be necessary. 

12. Section 19 of the Indian Contract Act, 1872 provides that a 
contract is voidable at the option of the party when his consent to an 
agreement is not free but is caused by coercion, fraud or misrepresentation. 
The averments in the written statement, if true, clearly indicate that the 
consent of the defendant to the agreement for vacating the suit premises 
was not free but caused by fraud. The issue on such averments that the 
defendant was not a free agent in writing the letter of agreement was 
comprehensive enough to cover case of fraud as the basis of the contract 
according to the defendant. As the unrebutted evidence establishes, 
the plaintiff assured that the impugned letter would never be utilised to 
the detriment of the defendant which as the plaint indicates was an act of 
deception. It could also be said that in the context of the relationship 
between the parties as landlord and tenant, there was nothing unusual for 
the defendant to oblige, and, be dominated by, his landlord the plaintiff 
on the face of his assurance for maintaining good relations with the land- 
lord and such averments again were clearly within the ambit of issue No. 7 
in the suit. Similar consideration for avoidability by wronged party of 
such contract induced by undue influence will prevail as in the case of 
contract obtained by fraud as indicated above. 

43. On the issue No. 7 the plaintiff has not come forward to give 
his testimony in rebuttal of the defence case for no ostensible reason. 
The plaintiff should have appeared himself to disprove the defence case 
that the writing was obtained by fraud or undue influence. Alternatively 
he should have prayed for examination of the defendant first to prove his 
case to enable him to adduce evidence in rebuttal. His only witsess, his 
brother, had and could have no personal knowledge about the assurance 
alleged to have been given to the defendant about the disputed letter. On 
the other hand the defendant’s evidence to that effect supported by D. Ws. 
2 and 3 goes unchallenged and was rightly accepted by the court below in 
the said circumstances as contended by Mr. Bijitendra Mohan Mitra, 
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learned Advocate for the defendant respondent. The plaintiff accordingly 
cannot, take advantage of the letter of September 12, 1962 which is unen- 
forceable in law being vitiated by fraud and undue influence. 

14. The learned trial court has further found that the agreement 
being an unilateral document signed only by the defendant could not be 
treated as an agreement in absence of the signature of the other- party. 
The agreement of the nature we are concerned with, though it is to be in 
writing by the tenant under clause (k) of seetion 13 (1) is not required to 
be signed by the landlord in token of acceptance if there is any overt act 
indicating his acceptance thereof. There is no dispute that the disputed 
letter was accepted by the landlord, theugh it is said bythe defendant, 
for other purpose. Though it may be contended as we shall presently see 
that there was no real aceeptance of the offer of surrender which was the 
purport of the letter, it is not necessary that there must be any writing by 
the landlord in token of acceptance. 

15. Mr. Mitra has further drawn my attention to the finding of the 
trial court that the disputed letter was not accepted or acted upon by the 
plaintiff. If in fact the defendant surreudered the tenancy with effect 
from three years from September 12, 1962 the relationship of landlord and 
tenant between the praties ceased to exist on the expiry of the said period 
and no notice determining the tenancy with the expiry of November 1965 
was necessary. Further sub-section (6) of section 13 of the West Bengal 
Premises Tenancy Act, 1956 excludes any notice of suit when ejecfment 
is sought for on grounds of clauses (j) and (k) of sub-section ()) of section 
13. The notice served on the defendant, as it expressly states, is both 
under 13(b) of the said Act as also under section 106 of the 
Transfer of Property Act, 1882. Of course eviction was also sought for 
on ground of clause (b) of section 13(1), but by determining the tenancy 
with effect from the expiry of November 1965, beyond September 12, 1965, 
the plaintiff allowed the original tenancy to continue or treated the tenancy 
as subsisting which according to his case, ceased and determined on the 
expiry of three years from the date of the letter. it was observed in (3) 
Calcutta Credit Corporation Lid. and Anr. v. Happy Homes (P) Ltd., AIR 
1968 SC 471 as follows :— 

“Once a notice is served determining the tenancy or showing an 
intention to quit on the expiry of the period of the notice the tenancy 
is at an end unless with the consent of the other party to whom the 
notice is given the tenancy is agreed to be treated as subsisting.” 

The result was that even if the letter of September 12, 1962 is accepted as 
a valid notice of surrender of the tenancy, the same, by reason of fresh 
notice allowing the tenancy, to continue beyond the date of expiry, was 
not accepted or acted upon by the plaintiff and the original tenancy was 
treated as subsisting, as befere though validly determined by the notice of 
October 6, 1965. 


E 
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16. The plaintiff was accordingly entitled toa deeree under clause 
{b) of Section 13(1) if established, but, as we have seen, both courts have 
found against him on this issue. The findings in respect thereof are 
binding on this court as findings of fact and eviction on this ground has 
not been pressed in this appeal, 

17. Asal) contentions raised by the appellant fail this appeal is 
dismissed with costs. 

* T.K.M. 


{ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Dhiresh Chandra Chakravorti 
Decision: January 31, 1978 
Sm, Jharna Ghosal E iii 7 Petitioner 
Versus 

Satyendra Prosad Dhar ce Opposite Party* 

West Bengal Estates Acquisition Act 1953 (Act 1 of 1954), Section 57B 
— Abatement of suit—Order of abatement made uuder—Whether such an 
order is appealable— Question of title involved in such suit— Whether such 
suit would also abate ?— Interpretation. 

These Rules have been referred to the Division Bench for resolving 
the conflict between the two decisions on the question—Whether an 
order recording abatement of a suit under section 57B incorporated 
in the West Bengal Estates Acquisition Act 1953 by the West Bengal 
Estates Acquisition (Second Amendment) Act 1973, is an appealable 
order. 

HELD: An order recording an abatement of a suit is not an 
appealable order under Order 43(1) of the Code of Civil Procedure. 
The question, therefore, naturally arises whether such an order is a decree 
within the meaning of section 2(2) of the Code. The provisions for 
abatement are contained in Order 22 of the Code. The order recording 
abatement is purely a formal order in the sense that the court is not 
required to decide or even apply its mind to the rights of the parties in 
making such an order. 

The impugned orders recording abatement of the suits under section 
57B of the West Bengal Estates Acquisition Act 1953 are not decrees 
nor are they appealable orders and as such, no appeal lies frum such 
orders. These orders are revisable under section 115 of the Code of 
Civil Procedure and accordingly the instant Rules are maintainable. 

Section 57B does not, either expressly or by necessary implication, 
exclude the jurisdiction of civil courts to decide question of title. Where 

*C, R. Nos. 1192 of 1975 and 4403 of 1974. 
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ina suit the principal issue relates to the question of title, a prayer for a 
declaration that the entries in the record of rights are erroneous or state- 
ments in the plaint challenging the correctness of such entries in the 
record of rights would not bring the suit within the purview of section 57B 
of the West Bengal Estates Acquisition Act. 

A plaintiff may come witha case for establishment of his title and 
in that connection it may be necessary for him to prove that the entries 
in the record-of-rights are erroneous, If in sucha suit, it is held thdt 
section 57B would apply, leading to the recording of an order of abate- 
ment of the suit, then there would be no forum `or process of law to 
establish title to the land or property. This cannot be the intention of the 
legislature. 


That being the position in law, the trial court in the respective 
suits have illegally refused to exercise jurisdiction in holding erroneously 
that the instant suits have abated under section 57B of the West Bengal 
Estates Acquisition Act. 

Cases referred to : 

(1) Amritamay Ghosh v. The State of West Bengal and others, 80 
CWN 205 


(2) Naimuddin Biswas v. Moniruddin Laskar and others, 32 CWN 
299 


(3) Sabitribai yv. Jugal Kishore, AIR 1938 Cal. 639 
(4) Subbayya v. Saminadayyar, ILR 18 Madras 496 
(5) Sideswar Biswas & Anr. v. The State of West Bengal & Anr., 
1976 (1) CLI 470: 1976 CHN 394 
(6) Subodh Gopal v. Nilabja Barani Debi, 59 CWN 1056 
(7) Niranjan Nath v. Afzal Hussain, ATR 1916 Lahore 
245 (FB) 
(8) Bhikaji v. Purshotum, ILR 10 Bom 220 
(9) Ram Barai Shaw y. Sm. Bibhabati Basak & Ors., 1975 (1) CLJ 
382 
(10) Ayubali Sardar & anothers v. Derajuddin Mallick & ors., 1975 (2) 
CLJ 305 
Samir K. Mukherjee and Nirmal Kumar Manna .. for the petitioner 
ee in C. R. 1192 of 1975 
Mihir Kumar Roy sit for the opposite party in C. R. 1192 of 1975 
M.N. Ghosh and Dwarakanath Sen .. for the petitioner in C.R. 4403 of 1974 

The judgment of the Court was as follows : — 

Dutt, J.: These two Rules have been referred to. the Division 
Bench by A. Bhattacharya, J. 

2. The principal point that is involved in these Rules is whether 
an order recording abatement of a suit under section 57B incorporated in 
the West Bengal Estates Acquisition Act, 1953, hereinafter referred to as 
the Act, by the West Bengal Estates Acquisition (Second Amendment) Act, 
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1973, is an appealable order. There are two conflicting decisions on the 
point. In (1) Amritamay Ghosh v. The State of W. B. & Ors., 80 CWN 
205, R. Bhattacharya, J. has expressed the view that an appeal lies against 
such an order and a revisional application under section 115 of the Code 
of Civil Procedure is not maintainable. In: support of his view Bhatta- 
charya, J. has placed reliance on two Bench decisions of this Court, one 
ip (2) Naimuddin Biswas v. Moniruddin Laskar & Ors., 32 CWN 299 and - 
the other in (3) Sabditribai v. Jugal Kishore, AIR 1938 Cal. 639, and a 
decision of the Madras High Court in (4) Subbayya v. Saminadayyar, ILR 
18 Madras 496. On the other hand, in (5) Sideswar Biswas & Anr. v. The 
State of West Bengal & Anr., 1976 CHN 394, Chittatosh Mookerjee, J. 
has taken a contrary view. It has been held by Mookerjee, J. that an 
order recording abatement of a suit under section 57B is not an appeala- 
ble order, but it can be challenged by an application under section 115 ‘of 
the Code. Mookerjee, J. has pointed out that the case of Naimuddin 
Biswas v. Moniruddin Laskar and others (Supra) has been distinguished and 
explained by Chakravartti, C.J. in a later Bench decision of this Court in 
(6) Subodh Gopal y. Nilabja Barani Debi, 59 CWN 1056. Further, the 
learned Judge has pointed out that the decision of the Madras High Court 
in Subbyya y. Saminadayyar (Supra) was consice-ed by the Full Bench of 
the Lahore High Court in (7) Niranjan Nath v. Afzal Hussain, AIR 1916 
Lahore 245 (FB) where Shadi Lal, J. who delivered the judgment of the 
Full Bench observed : when a Court passes a purely formal order recog: 
nising the abatement which is a fait accompli, such an order, though 
virtually disposing of the suit, does not adjudicate upon any rights and 
cannot be treated as a decree. If, on the other hand, the order of abate- 
ment is the result of an adjudication upon the rights of the parties with 
respect toa matter in controversy and is not passed upon an application 
for the revival of the suit made under Order 22, Rule 9, it amounts to a 
decree and is appealable as such.” In that view of the matter Mookerjee, 
J. held that an appeal did not lie from an order recording abatement 


under section 57B of the Act. 


3. Under section 96 of the Code of Civil Procedure an appeal lies 
from every decree except a decree passed by the Court with the consent of 
parties. Principally, therefore, an appeal lies from a decree and no appeal 
lies from an order. Certain orders have, however, been made appealable 
under section 104 and as enumerated in the list under Order 43, Rule 1 
of the Code. So, if an order is not a decree, no appeal lies from it unless 
it is one of such orders as are mentioned in Order 43, Rule 1. A decree 
as defined in sub-section (2) of section 2 of the Code, means the formal 
expression of an adjudication which, so far as regards the Court expre- 
ssing it, conclusively determines the rights of the parties with regard to 
all or any of the matters in controversy in the suit. If an order answe 
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the definition of a decree an appeal will lie from it under section 96; but 
ifan-order is neither a decree nor finds place in the list of appealable 
orders under Rule 1 of Order 43, no appeal will lie from it. 

4... An order recording an abatement of a suit is not an appealable 
order under Rule 1 of Order 43 of the Code. The question, therefore, 
naturally arises whether such an order is a decree within the meaning of 
section 2(2) of the Code. The provisions for abatement are contained in 
Order 22 of the Code. Under Rule 3 of Order 22 where one of two er 
more plaintiffs dies and the right to sue does not survive to the surviving 
plaintiff or plaintiffs alone, or a sole plaintiff or sole surviving plaintiff 
dies and the right to sue survives, the Court, on an application made in 
that behalf, shall cause the legal representative of the deceased plaintiff to 
be made a party and shall proceed with the suit. Under sub-rule (2) of 
Rule 3, if within the time limited by law no application is made under sub- 
rule (1), the suit shall abate so far as the deceased plaintiff is concerned. 
Sub-rule (1) of Rule 4 provides for the substitution of the legal represen- 
tatives of the deceased defendant in case of death of one of several defen- 
dants or of a sole defendant, and the consequent abatement of the suit as 
against the deceased defendant in case no application for substitution is 
made within the time «limited by law. The order for abatement is purely 
a formal order in the sense that the Court is not required to decide or even 
apply its mind to the rights of the parties in passing such an order. When 
one of two or more plaintiffs dies, the Court is only to see whether or 
not the right to sue survives to the surviving plaintiff or plaintiffs. In case 
it finds that such right does not survive and if no application for bringing 
on the record the heirs of the deceased plaintiff is made within the period 
of limitation prescribed therefor, the Court will have to record an order 
of abatement of the suit as against the deceased plaintiff. When the sole 
plaintiff dies and if the Court finds that the right to sue survives and if the 
legal representative of the deceased plaintiff does not make any application 
for bringing him on the record of the suit, an order for the abatement of 
the suit will be recorded by the Court. The position is the same in the 
case of death of one of two or more defendants or of the sole defendant. 
In recording abatement of the suit as against the deceased plaintiff or 
defendant, there is no necessity for the Court to adjudicate the rights of 
the parties. It is only when the legal representatives of the deceased 
party are brought oa the record, the Court will proceed with the deter- 
mination of the rights of the parties before it. So long as there is no 
final adjudication of the rights of the parties, no decree comes into 
existence. 

5 In Naimuddin Biswas v. Monidruddin Laskar and others (Supra), 
one of the appellants who was the defendant no. 4 in the suit, died before 
the hearing of the appeal and his heirs were not brought on the record 
and consequently the appeal abated as against the deceased appellant. It 
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was contended on behalf of the surviving appellants that the heirs of the 
deceased appellant might be brought on the record under the pro- 
vision of Order 41, Rule 4 -of the Code. In repelling that contention 
Cuming, J. one of the learned Judges of the Bench, referred to the case 

«of (8) Bhikaji v. Purshotum, I L.R. 10 Bombay 220, where it was held 
that an order of abatement was virtually a decree as it disposed of the 
plaintiff’s claim as completely as if the suit had been dismissed. It has 
been already stated that the decision in Naimuddin Biswas’s case has been 
relied on by Bhattacharya, J. This decision has, however, been consi- 
dered by a later Division Bench consisting of Chakravartti, C.J. and 
Mallick, J. in Subodh Gopal Bose v. Nilabja Barani Debi & others 
(Supra). Chakravartti C. J. who delivered the judgment ofthe Bench 
observed as follows : 

“Tt was in the course of laying down that proposition that the 
learned Judges observed that an order of abatement was “virtually” a 
decree. They did not say that such an order was technically a decree, 
but what they meant was that the abatement had terminated the rights 
of the deceased appellant in the same manner as a decree against him 
would and therefore the Court could not properly nullify the effect of 
the abatement by intervening in favour ofthe heirs of the deceased 
appellant under Order 41, rule 4. Itis to be noticed that the learned 
Judge used carefully guarded language, because all that they said was 
thatan order of abatement was virtually a decree and not that it was 
a decree.” 

6. Chakravartti, C.J. also considered a case where, of the several 
appellants, one died and his heirs or legal representatives were not brou- 
ght on the record within the period prescribed by law. Ifthe right to 
continue the appeal did not survive to the surviving appellants alone, the 
order that would be generally made was that the whole appeal had abated. 
In such a case, it was observed by Chakravartti, C.J., that the Court 
did not merely record the order that the appeal had abated, but passed 
an order dismissing it on the ground that the surviving appellants were 
not competent to prosecute the appeal by themselves, and so if an order 

_of abatement merely recognised the fact that an abatement had taken 
place, it could not operate asa decree, but if upon abatement in respect 
of one of several plaintiffs or one of several defendants, it was coutended 
that the whole of the suit had abated and the Court determined the ques- 
tion in favour of the contention, there was quite clearly an adjudication 
on the rights of the parties and such an order would be a decree. The 
case of Sabitribai v. Jugal Kishore (Supra) also relied on by Bhattacharya, 
J. comes within the category of the case as discussed by Chakravarttt, 
C. J. where the Court has to determine whether the right of the surviving 
plaintiffs or appellants to prosecute the suit or appeal survives or not and 
ifthe Court determines that such right does not survive that would be 
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adjudicating the rights of the parties and such a decision would be a 
decree. The facts of the case of Sabitribai v. Jugal Kishore are different 
from those of the instant case before us. Indeed all the above cases relate 
to abatement of suits resulting from the death of a party. It may be that 
when the Court decides that on the abatement of the suit as against a 
deceased party, the whole suit has abated, there is an adjudication on the 
rights of the parties and the order of abatement of the suit is a decree.e It 
is, hewever, not necessary for us to decide whether in such a case, the 
order will be a decree or not, for we are concerned with abatement of a 
suit under section 57B of the Act where the Court has to record a formal 
order of abatement if the suit comes within the provision of that section. 
Be that as it may, Chakravartti, C.J. has clearly explained the observa- 
tion of Cuming, J. in Naimuddin Biswas’s case to the effect that it was 
not laid down in that case that an order of abatement would be a decree, 
although it was virtually a decree. Most respectfully we agree with the 
learned Chief Justice that such an order is not a decree. 

7. The Madras decision in Subbaya v. Saminadayyar, 1.L.R. 18 
Madras 496, referred to by Bhattacharya, J. has been considered by a 
Full Bench of the Lahore High Court in Niranjan Nath v. Afzol Hussain 
(Supra) and we have already quoted the observation of Shadi Lal, J. who 
delivered the opinion of the Full Bench. We, therefore, hold that when a 
Court records an order of abatement of the suit under section 57B of the 
Act, it does not thereby adjudicate the rights of the parties and accor- 
dingly. such an order is not a deeree and no appeal lies from it. We 
agree with the view expressed by Chittatosh Mookerjee, J. in Sideswar 
Biswas v. The State of West Bengal (Supra). In these circumstances, 
we hold that the impugned orders recording abatement of the suits under 
section 57B of the Act are not decrees nor are they appealable orders and, 
as such, no appeal lies from such orders. These orders are, however, 
revisable under section 115 of the Code of Civil Procedure and accor- 
dingly, the instant Rules are maintainable. 


8. We may now censider whether the respective trial courts were 
justified in directing the abatement of the suits under section 57B of the 
Act. Both the suits, out of which these Rules arise, have been institu- 
ted by the opposite parties for declaration of their title to the disputed 
property. In Title Suit No. 143 of 1971, out of which C. R. 1192 of 
1975 arises, there is a prayer fora further declaration that the entries in 
the record-of-rights are erroneous. In the other suit, there is no such 
prayer relating to entries in the record-of-rights. Indeed, the learned 
Munsif has observed that the entries in the record-of-rights have been 
indirectly challenged by the plaintiffs of that suit. The question therefore 
is, whether a suit would abate under section 57B of the Act where, in the 
plaint, the plaintiff prays for a declaration that the entries in the re ‘ord-of 
rights are erroneous, or though there is no such prayer, the correctness 
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of the entries is challenged in the body of the plaint. In (9) Ram 
Bargi Shaw v. Sm. Bibhabati Basak & Ors. 1975 (1) CLJ. 382, I had to 
consider to some extent, the scope of section 57B of the Act and I held 
as follows : 

(1) An entry in the record-of-rights is not a proof of title rfor the 
record-of:rights is a document of title. It only raises a presumption 
as to the correctness of the entries in such records. Such presumption 
js not an itrebuttable presumption. 


(2) The Revenue Officer, in preparing the draft record-of-rights, 
does not decide questions of title when there is a dispute regarding 
ownership of land, but he decides such a dispute on the basis of posse- 
ssion only and that too ina summary manner. A person may have 
good title to a piece of land, but if he is out of possession at the time 
the draft record-of-rights is prepared, the Revenue Officer will not be 
able to recognise the title of that person for the purpose of making an 
entry in that regard in the record-of-rights. Moreover, very often the 
disputes as to the ownership of land, involves complicated questions 
of title which the Revenue Officer is unable to decide. In these 
circumstances, it is difficult to infer that although questions of title 
cannot be decided by the Revenue Officer and although an entry does 
not create any title, the legislature has excluded the jurisdiction of 
Civil Courts to decide questions of title. 

9. Section 57B does not, in our opinion, either expressly or by 
necessary implication exclude the jurisdiction of Civil Courts to decide 
questions of title. We may refer to a Bench decision of this Court in (10) 
Ayubali Sardar & another v. Derajuddin Mallick & others, 1975(2) CLJ. 
305. In that case, it has been observed by Anil Kumar Sen, J. who 
delivered the judgment of the Bench that notwithstanding an entry adverse 
to the plaintiff’s claim, a suit for declaration of title based on an indepen- 
dant cause-of-action is maintainable in law and nothing prevents such a 
plaintiff from getting the relief claimed by him even without altering or 
correcting the erroneous entry in the relevant record-of-rights. Further, 
it has been observed by his Lordships that a question or dispute which 
does not at all fall for determination for the purpose of preparation or 
revision of the record-of-rights would not come within the purview of 
section 57B and, consequently, the entertaining of a civil suit for deter- 
mination of such a dispute or question is not barred nor is it so intended. 
Most respectfully we agree with the said observation of Sen, J. in our 
opinion, where in a suit the principal issue relates to the question of 
title, a prayer for a declaration that the entries in the record-of-rights are 
wrong or statements in the plaint assailing the correctness of such entries, 
would not bring the suit within the purview of section 57B of the Act. 

10. In most of the suits involving determination of questions of 
title to lands, the entries in the record-of-rights are challenged by one 
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party and relied on by the other. A plaintiff may come with a case for 
establishment of his title and in that connection it may be necessary for 
him to prove that the entries in the record-of-rights are erroneous. If in 
such suits it is held that section 57B would apply, leading to the recor- 
ding of orders of abatement of the suits, we are afraid, there would be 
no forum or process of Jaw to establish title to land or property. Such 
cannot be the intention of the legislature. In these circumstances, we 
are of the view that the trial courts in the respective suits have illegally 
refused to exercise jurisdiction in holding erroneously that the suits have 
abated under section 57B of the Act, 

11. In the result, the impugned orders are set aside and the trial courts 
are directed to dispose of the respective suits in accordance with law. 
Both these Rules are made absolute. There will, however, be no order 


for costs in either of them. Let the records be sent down as early as 
possible. 


Chakravorti, J. : I agree, 
S.P.M. 


- 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Tarun Kumar Basu 
Decision : October 6, 1977 
Ajit Kumar Das an si A! Petitioner 
Versus 
State of West Bengal & Ors. sate ... Respondents* 


Legal Practitioner — Professional work—Whether work of identification 
of client before appropriate authority dealing with compensation matters, 
is part of professional work-- Competency of compensation authorities to 
refuse legal practitioner to identify his client before such authorities 

The petitioner is an Advocate. He usually practices in connec- 
tion with compensation cases in the office of the District Compensation 
Officer, Midnapore as well as in the offices of the Sub-Divisional Compen- 
satiom Offices in Midnapore. In connection with his professional work 
he files vokalatnama on behalf of his clients, “identifies his client as also 
withdraws compensation money on behalf of his clients. It appears that 
once certain proceedings were started in the Court of the Sub-Divisional 
Magistrate, Midnapore on a complaint made against the petitioner and 
others but by an order dated 21.2.73, six years after the case was 
instituted the petitioner and others were discharged as the Investigating 
Ofñeer could not prove anything against them. 


In the instant Rule, the petitioner has made certain grievances 
with regard to his right of filing vokalatnama, withdrawing compensation 
*Civil Rule no. 781 (w) of 1974. 
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on behalf of his clients on the basis thereof and also with regard 
to indentifying his clients before the appropriate authorities in con- 
nection with the withdrawal of ad-interim final compensation. 

The short point for decision in this Rule, is whether under the 
law the petitioner, as a part of his professional duty as an Advocate, 
has the right to identify his client before compensation authority for 
„the purpose of compensation. l 

‘HELD: The decision of the Supreme Court in case of Hiralal 
v. Delhi Administration, reported in AIR 1972 SC 2598, ts a clear 
authority for the proposition that the right of identification of a person as 
a claimant is one of the rights of the lawyer. That being so, the Respondent 
authorities acted wrongfully in refusing to allow the petitioner to identify 
such of his clients as were claimants before the appropriate compensation 
authorities as they appear to have done. 


Case referred to :— 
(1) Hiralal Jain y. Delhi Administration, AIR $972 SC 2598 
Saktinath Mukherjee and Arup Kr. Das T for the Petitioner 
Manicklal Mukherjee ote oes shi Jor the Respondents 


The judgment of the Court was as follows :— 


A short but interesting question of law arises in the instant case. The 
facts may be briefly noted. The petitioner Ajit Kumar Das is an Advocate 
enrolled under the Advocates Act 1961. He usually practices in connec- 
tion with the compensation cases in the office of the District Compensation 
Officer, Midnapore as well as the offices of the Sub-Divisional Compensa- 
tion Officers in the District of Midnapore. These compensation case arise 
under the provisions of the West Bengal Estates Acquisition Act. 1953 for 
payment of ad- interim as well as final compensation on account of acquisi- 
tion of the estates of the erstwhiles intermediaries; 


2. In connection with his professional work he files vakalatnama 
on behalf of bis client. identifies his client as also withdraws compensation 
on behalf of his clients on the basis of properly executed Vokala- 
tnama. It appears that once certain proceedings were started in the court 
of the Sub-Divisional Magistrate, Midnapore on a complaint made 
against the petitioner and others but by an order dated the 21st February. 
1973, six years after the case was instituted the petitioner and others were 
discharged as the Investigating officer could not prove anything against 
them. 


3. Inthe present rule, the petitioner has madecertain grievances 
with regard to his right of filing Vokalatnama, withdrawing Compensation 
on behalf of his clients on the basis thereof and alsa with regard to identi- 
fying his client before the appropriate authorities in connection with the 
withdrawal of the ad-interim or final compensation. Atthe time of the 
rule nisi was issued, the petitioner complained that he was being prevented 
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e 
from doing the aforesaid acts which according to him are an integra} 
part of his profession as an Advocate. 

4. The scope of the controversy before me has become very short 
because by virtue of an interim order passed by Anil Kumar Sen, J. on 
the 25th March, 1974 most of the reliefs prayed for in the rule has been 
granted. The only question that remains outstanding is whether under the 
law the petitioner, as a part of his professional duty as an Advocate has 
the right to identify his ckent for the purpose of compensation. 

‘5. Mr. Saktinath Mukherjee, learned Advocate appearing.on behalf 
of the petitioner strongly relied on a decision of the Supreme Court in the 
case of (1) Hiralal Jain v, Delhi Administration, reported in AIR 1972 SC 
2598. At Paragraph 9 of the report Dwivedi J. delivering the judgment 
of the Supreme Court observed as follows : 


“The real charge against him is that of conspiracy under Section 
120-B IPC. But there is no prima facie evidence in respect of this 
charge. The documentary evidence only shows that the appellant made 
applications on behalf of the other accused, that he filed his Vakalatn- 
amas and that he identified them as the real claimants.” ; 
It is well known that the main income of many lawyers in the District 
Court is derived from the work of identifying persons and sureties in the 
courts. The other accused must have told the appellant that they were 
the real claimants. He believed them and agreed to act for them. It 
seems to us that he did nothing beyond what a lawyer is authorised to 
do in a court of law.” 


6. Relying on the above observations of the Supreme Court Mr. 
Saktinath Mukherjee contended that the work of identification according 
to the Supreme Court decision is well within the bounds of the legal 
right and duty of a practising lawyer. 

7. In my view this contention is of substance and should be acce- 
epted. As I read the judgment of the Supreme Court it seems te be a 
clear authority for the proposition that the right of identification of a 
person as a claimant is one of the rights of the lawyer recognised by the 
Supreme Court. On the strength of the above decision I hold that the 
respondents authorities acted wrongfully in refusing to allow the petitioner 
to identify:such of his clients as were claimants before the appropriate 
compensation authorities as they appear to have done. Learned Advocate 
on behalf of respondents raised the only contention that the petitioner has 
no right to identify. I am unable to accept that contention in view ‘of 
the above Supreme Court decision. 

8. In the result, this application succeeds and the Rule is made 
absolute to the extent indicated below. 
| 9. Leta Writ of Mandamus issue directing the respondents to for- 
thwith forbear and desist from refusing to allow the petitioner to identify 
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such persons as he wants to as claimants for ad-interim or final compcns- 
ation before the appropriate authorites. 

19. The Rule is thus the disposed ofon the above terms. There 
will be no order as to costs. 

N.C.S. 


{ CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Manoj Kumar Mukharji 
Decision: January 10, 1978 
Superintendent & Legal Remembrancer of Legal affairs, W.B. 
mi Petitioner 
Versus . 
Nasima Rango Rao T ; Opposite Party” 


Criminal Procedure Code 1973 (Act 2 of 1974), Sec. 167(6)— 
Power of Sessions J udge under— Whether only revisional or for exercise of 
his own discretion for directing further investigation on his own satisfaction 
on- the application filed before hin—Summary disposal without disclosing 
reasons— Effect thereof. 


The principal point to be decided in this Rule is whether the 
power conferred on the Sessions Judge under seetion 167(6) of the 
Code of Criminal Procedure is only to revise the order of the Magistrate 
or the power is given to the Sessions Judge to exercise his own discretion 
on the application filed before him. 


HELD: While exercising revisional powers the superior court has 
only to satisfy itself on the basis of the materials already on record 
whether the order of the inferior court is correct, proper and legal or 
not and in so doing, the revisional court dees not act as a court of 
original jurisdiction. Section 167 (6) of the Code makes it abundantly 
clear that if an application is filed before the Sessions Judge, he ma Y, 
if he is satisfied, order for further inyestigation by vacating the order made 
by the Magistrate stopping proceeding under section 167(5) of the Code, 
This sub-section (6) empowers the. sessions Judge to direct further 
investigation on his own satisfaction on the application filed before him, 
notwithstanding the fact that such application was not earlier filed before 
the Magistrate. If that was not the intention of the legislature in enacting 
sub-section (6) of section 167, sucha provision was not at all necessary 
as the Sessions Judge by virtue of section 397 of the Code could always 
exercise the power of revision against an order under section 167 (5) of the 
Code. The very fact that the provision of section 167(6) was enacted indicates 
that the power under this provisions was meant to be exercised by the 

*C. R. Case No. 1661 of 1976. 
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Sessions, Judge as a court of original jurisdiction. This necessarily means 
that the Sessions Judge was required to consider the grounds raised in the 
application to satisfy himself as to whether further investigation should be 
made into the offence and to give his own reasons for acceptance or 
rejection of such grounds. 

Unfortunately, the learned Judge has not given any reason for rejecting 
the different contentions raised by the petitioner in his revisional application , 
in support of the prayer for an order directing further investigation. Though | 
such summary rejection without giving any reason is not violative of statutory 
provisions, such manner of disposal deprives the superior court from the 
opportunity to detect errors, if any, of the inferrior court. The principles 
of natural justice, require that an indication must be given by the inferior 
court of its views on different grounds raised by the petitioner in its appli- 
cation and the reasons for his unwillingness to act according to section 
167(6) being not given by the learned Judge, this court was not in a 
position to ascertain whether the learned Judge was justified in rejecting the 
application of the prosecution. In that view of the matter, the order com- 
plained of cannot be sustained and is liable to be set aside. 


Subhendu Sekhar Roy ce as for the Petitioner 
Harasit Chakravarty is nt ... Jor the Opposite Party 


The judgment of the Court was as follows :— 


This revisional application at the instance of the State of West 
Bengal is directed against an order dated 29.6.76 passed by Shri D.K. 
Banerjee, Sessions Judge, Purulia in Criminal Revision No. 18 of 1976. 
Facts relevant for the purpose of disposing of the present Rule may be 
stated as follows ¢ 

2. Fora railway accident that occurred on 12/8/75 the accused 
opposite party was arrested being one of the drivers of the engine involved 
in the aecident but there being injuries on his person, he was admitted to 
the hospital. A case under Sections 279/304A of the Indian Penal Code 
and 101 of the Indian Railways Act was started against the accused on 
13/8/75 by Purulia G.R. Police Station and on his discharge from hospital 
the accused was produced before the learned Judicial Magistrate, Purulia on 
17/8/75 and was released on bail. The case was adjourned from time to time 
to enable the police to submit their report of investigation and on 14/2/76 
on the prayer of the investigating officer, time was extended till 1/4/76 for 
submission of report in final form. On the date so fixed, that is, on 1/4/76 
no report was submitted by the investigating officer and the learned Sub- 
divisional Judicial Magistrate, Purulia stopped the proceeding in accordance 
with the provisions of section 167(5) of the Code of Criminal Procedure 
as the case instituted against the accused was triable by a Magistrate as a 
summons case and more than six months had elapsed from the date of 
apprehension of the accused. The petitioner thereafter moved the Sessions 
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Judge against the said order, but without any success. The above order 
of the Sessions Judge now forms the subject-matter of challenge in the 
present Rule. 

3. Ihave heard Mr. Roy, the learned Advocate appearing for the 

. petitioner as also Mr. Chakravorty, the learned Advocate appearing for 
the accused opposite party. 

4. According to Mr. Roy, the application that was filed before the 
learhed Sessions Judge was one under section 167(6) of the Code of Crim- 
inal Procedure, 1973 (hereinafter referred to as the Code), and not under 
section 397 read with section 399 of the Code, and the learned Judge failed 
to appreciate the distinctive powers under the said two provisions. Such 
failure on the part of the learned Sessions Judge, according to Mr. Roy, 
has resulted in miscarriage of justice as under the provisions of section 
167(6) the learned Sessions Judge was obligated to treat the application 
filed before him by the petitioner as an original application to be consi- 
dered on its own merits and not as a revisional application. 

5. Mr. Chakravorty, the learned Advocate appearing for the oppo- 
site party on the other hand contended that in exercising the powers under 
section 167(6) of the Code the learned Sessions Judge was required to 
consider the materials appearing on the record and for that purpose, the 
reasons which weighed with the learned Magistrate in passing the 
order under section 167(5) of the Code and therefore, the order of the 
learned Sessions Judge, as passed, cannot be said to be illegal and 
without jurisdiction, more particularly when he has given ample reasons 
for his refusal to exercise the powers conferred by section 167(6), of the 
Code of Criminal Procedure. 

6. In the instant case, learned Magistrate, in absence of any prayer 
of the investigating officer for extension of the time for investigation 
was statutorily obligated to stop the investigation and no exception can 
be taken to the order so passed by the learned Magistrate and the learned 
Sessions judge was fully justified in observing that the order of the 
learned Magistrate was legal and valid. The above finding by itself, 
however, is not sufficient to dispose of the Rule as the principal point 
to be decided is whether the power conferred on the Sessions Judge 
under sub-section (6) of section 167 is only to revise the order of the 
Magistrate or a power given to the Sessions Judge to exercise his 
own discretion on the application filed before him. To decide this point, 
it would be profitable to refer to the power of revision of the Sessions 
Judge under section 397 of the Code vis-a-vis -the powers conferred 
under section 167(6) of the Code. Under the former, the Sessions 
Judge may call for and examine the records of any proceeding 
before any inferior criminal court situate within his local jurisdiction 
for the purpose of satisfying himself as to the correctness, legality or 
propriety of any finding, sentence or order recorded or passed, and as to 
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the regularity of any proceeding of such inferior court. In other words, ` 
while exercising revisional powers the superior court has only to satisfy 
itself on the basis of the materials already on record whether the order 
of the inferior court is correct, proper and legal and in so doing, the revi- 
sional court does not act as a court of original jurisdiction. Sub- 
section (5) of section 167: of the Code in its terms reads as follows : 
“Where any order stopping further investigation inte an offence 
has been made under sub-section (5), the Sessions Judge may, | if 
he is satisfied, on an application made to him or otherwise, that 
further investigation into the offence ought to be made, vacate the 
order made under sub-section (5) and direct further investigation 
to be made into the offence subject to such directions with regard to 
bail and other matters as he may specify.” 


7. The above sub-section makes it abundantly clear that if an 
application is filed before the Sessions Judge, he may, if he is satisfied, 
order for further investigation by vacating an order passed by a Magistrate 
stopping proceeding under section 167(5) of the Code. In my view, this 
sub-section (6) empowers the Sessions Judge to direct further investi- 
gation on his own satisfaction on an application filed before him, notwith- 
standing the fact that such application was not earlier filed before the 
Magistrate. If that was not the intention of the Legislature in enacting 
sub-section (6) of Section 167 of the Code, such a provision was not at 
all necessary as the Sessions Judge by virtue of section 397 of the Code 
could always exercise power of revision against an order under section 
167(5) of the Code. The very fact that the provision of section 167(6) 
was enacted indicates that the powers under this provision was meant to 
be exercised by the Sessions Judge as a Court of original jurisdiction. 
This necessarily means that the Sessions Judge was required to consider 
the grounds raised in the application to satisfy for hiniself whether further 
investigation should be made into the offence and give his own reasons 
for acceptance or rejection of such grounds. 

- § That the learned Judge was also aware of this position would be 
evident from the fact that the learned Judge has observed in the impugned 
order that the prosecution has failed to satisfy him that further investi- 
gation into the offence ought to be made. Unfortunately, however, the 
learned Judge has not given any reason for rejecting the different conten- 
tions raised by the petitioner in its revisional application in support of its 
prayer for an order directing further investigation. Though such summary 
rejection, without giving any reason is not violative of any statutory 
provision, such manner of disposal deprives this Court from the opportu- 
nity to detect errors. if any, of the inferior Court. The interest of justice 
and fairplay requires that an indication must be given by the inferior 
Court of its views onthe different grounds raised by the petitioner in its 
application. Had the reasons for his unwillingness to act according to 
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Section 167(6) of the Code been given by the learned Judge, this Court 
would have been in a position to ascertain whether the learned Judge was 
justified in rejecting the application of the prosecution. 

9. In that view of the matter, the order of the learned Sessions 
Judge cannot be sustained and is liable to be set aside. 

10. Inthe result, the application succeeds and the Rule is made 
aþsolute. The order of the learned Sessions Judge dated 29-6-76 passed 
in Criminal Revision No. 18 of 1976 is hereby set aside and the case is 
remitted back to the learned Sessions Judge to dispose of the same after 
hearing the parties in accordance with law and in the light of the obser- 
vations made hereinbefore. 

Let the records be sent down immediately. 


S.P.T. 
[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr Justice Chittatosh Mookerji 
Decision: February 2, 1978 
Narayan Chandra Saha re soh Petitioner 
Versus 
Jiban Ballay Addya Opposite Party* 


Calcutta Thika Tenancy Act (W. B. Act 2 of 1949), Sec. 3(i) (ii) & 
(4ı— Grounds on which thika tenant may be ejected — Requirement of land- 
lord— Evidence in variance with pleading— Acceptance of landlord’s case by 
Controller and appellate Authority— Finding of fact—No interference by 
High Court in revision under Art. 227 of Constitution— Interpretation of 
Sec. 3/1) (ii)— Landlord can build according to his requirement on eviction 
of thika tenant—Protection of tenant under sub-sec. (4) of sec. 3 where the 
tenant had erected structure for residential purposes either with permission 
of Controller or consent of landlord and not otherwise. 

The landlord opposite party filed an application before the Thika Con- 
troller under section 3(1) (ii) of the Calcutta Thika Tenancy Act 1949 for 
eviction of the tenant (petitioner herein) on the allegation that he required 
the land and the premises in the holding for his own use and occupation. 
The petitioner contested the proceeding by filing a written objection. The 
Controller allowed the landlord’s application subject to payment of com- 
pensation for the structure standing on the land. The tenant preferred 
an appeal. At the appellate stage, the petitioner filed an application for 
amendment of his written objection and also applied for leave to adduce 

additional evidence about the age of the structure erected on the holding and 
for appointment of an Engineer Commissioner. The appellate Authority 
dismissed his appeal and rejected all other prayers of the tenant made 
*Civil Rule no. 167 of 1976. 
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at the appellate stage. Thereafter the tenant obtained the present .Rule. 


‘HELD: The landlord in his application under section 3 did not 
plead that he reasonably required the land for his own occupation with- 
out giving the details of the manner in which he proposed to satisfy his 
requirement for his own occupation. The Controller believed the evidence 
on the said point given by the landlord opposite party and recorded that 
there was nothing in the evidence of the landlord to show that the 
applicant did not require the promises in dispute for a reasonably suitable 
accomodation for his own use and occupation. The appellate Authority also 
believed the case of the opposite party and dismissed the appeal. The tenant 
did not object when the landlord adduced evidence on the point and he did not 
also suffer any prejudice. Therefore the petitioner (tenant) in his application 
under Article 227 of the constitution can not for the first time raise any 
objection against the finding of fact Concurrently made by the appropriate 
authorities on the said question of reasonable requirement. 

It is not the intention of the legislature that a landlord who otherwise 
establishes his reasonable requirement of the land shall be precluded from 
erecting his own building after eviction of the thika tenant and must be 
compelled to live in the structure left by the thika tenant on payment of 
compensation.for the structure under section 6 of the Act. 

Sub-section (4) of section 3 of the 1949 Act clearly refers to those 
pucca structures which have been erected by a thika tenant with the previous 
permission of the Thika Controller for residential purposes or where the 
pucca structures were erected with the landlord's consent. That being the 
position, a thika tenant who has erected the structure either before or 
after the commencement of the Calcutta thika Tenancy (Second Amend- 
ment) Act, 1969 cannot claim protection against eviction under sub- 
section (4) of section 3 of the Act. 

Accordingly the Rule is discharged. 

Anli Kumar Sett a vet .. for the Petitioner 
Syamacharan Mitter and Ranjit Kumar Chatterjee ..for the Opposite Party 
Cases referred to : 
(1) Madan Mohan Saha v. Ram Kumar Deb, in 62 CWN 654 
(2) Luxmi Moni Dassi v. J. K. Sarkar, 1975 (2) CLJ 166 


The judgment of the Court was as follows : — 

The petitioner was a thika tenant under the opposite party in respect 
of the Holding No. 118D Ananda Palit Road, P. S. Entally, district 
24 Parganas. The opposite party had filed an application before the 
Thika Tenancy Controller under Section 3{1)(ii) of the Calcutta Thika 
Tenancy Act, 1949, infer alia, alleging that he required the land and the 
premises in the said holding for his own occupation. The petitioner 
contested the said case by filling a written objection. 

2. The learned Munsif, 3rd Court, Sealdah, acting as the Thika 
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Tenancy Controller, by his order No. 98 dated 14th July, 1977, allowed 
the said application under section (3)(1){ii) of the opposite party subject 
to the payment of compensation for the structures standing on the land, 
by the applicant to tke thika tenant. In case the compensation be not 
amicably settled, the parties were given liberty to apply for appointment 
of a valuation commissioner to assess the compensation amount. The 
epresent petitioner, being aggrieved by the said decision preferred an 
appeal under Section 27 of the Calcutta Thika Tenancy Act, 1949. The 
petitioner before the said appellate authority filed an application for amend- 
ment of his original written objection. He also applied for leave to adduce 
additional evidence about the age of the structures upon the holding and 
for appointment of an Engineer Commissioner. He made the said appli- 
cation inter alia on the ground that he had erected permanent pucca 
structures on the disputed land “since long before the institution of the 
case’. The present opposite party had opposed the said prayers of the 
present petitioner. The learned Additional District Judge, 5th Court, 
Alipore, as an appellate authority, dismissed the appeal of the present 
petitioner. By thesame order the petitioner’s prayers for amendment 
of his written objection and for adducing additional evidence were disallo- 
wed. Thereafter, the petitioner obtained the present Rule. 


3. Mr. Sett, learned Advocate for the petitioner, has submitted 
that the landlord opposite party in his application under Section 3 of 
the Act did not plead that he required the land comprised in the holding 
for building and rebuilding. Without such pleading the opposite party 
was allowed to lead evidence that he proposed to pull down the structu- 
tures on the suit land and thereafter to construct a new building for 
accommodation of himself and the members of his family. Mr. Sett 
submitted that as no ease of building and rebuilding having been pleaded 
the learned Controller and the appellate Authority acted illegally and 
with material irregularity in the exercise of their jurisdiction by allowing 
the opposite party to rely upon the evidence regarding building and 
rebuilding. Mr. Sett secondly submitted that under Section 3(1)(ii) as 
amended by the Calcutta Thika Tenancy (Second Amendment) Act, 1969 
building and rebuilding is no longer a ground for ejectment of a thika 
tenant. Therefore, the order of eviction made in the instant case is 
Without jurisdiction. 


4. Iam unable to accept any ofthe above contentions raised on 
behalf of the petitioner. In the first place, the opposite party in his 
application did not plead that he reasonably required the land for his 
own occupation without giving the details of the manner in which he 
proposed to satisfy his requirement for his own occupation. The Thika 
Tenancy Controller believed the evidence on the said point given on 
the side of the opposite party and recorded that there was nothing in 
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the evidence of the opposite party to show that the applicant did not 
acquire the premises in dispute for a reasonably suitable accomodation for 
his own use and occupation. The learned Additional District Judge, 5th 
Court, in his judgment also believed the said case of the opposite party. 
He further found that the other accommodation available to the applicant 
in the city and also in the suburbs was not sufficient for the applicant. 
He did not object when the opposite party had adduced the above evie 
dence. He had full opportunity to contest and he did not suffer any 
prejudice. Therefore, the petitioner in this application under Article 227 
of the Constitution of India cannot for the first time raise an objection 
against the finding of fact concurrently made by the authorities on the 
said question of reasonable requirement. Before its amendment by the 
Calcutta Thika Tenancy (Second Amendment) Act, 1969, Section 3 of the 

Caleutta Thika Tenancy Act, 1949 was, inter alia, in the following terms : 
“3. Notwithstanding anything contained in any other law for 
the time being in force or in any contract, a thika tenant shall, subject 
to the provisions of this Act, be liable to ejectment from his holding 

on one or more of the following grounds and not otherwise, namely :- 


(i) * * 
(ii) * ” 
(iii) * i 


(iv) except during any period limited by a registered lease under 
which a thika tenant may hold the land comprised in the holding, on 
the ground that the land is requried by the landlord for his own occup- 
ation or for the purpose of building on the land or otherwise develop- 
ing the land by discontinuing letting to thika tenant. ” 

Thus, the unamended law contemplated three kinds of requirements, namely 
(a) for own occupation by the landlord, (b) for the purpose of building 
on the land, and (c) or otherwise developing the land by discontinuing 
letting to thika tenants. 

5. B.N. Banerjee, J. in (1) Madan Mohan Saha v. Ram Kumar Deb, 
reported in 62 CWN 654, with reference tothe grounds of ejectment in 
Section 3{iv) of the Calcutta Thika Tenancy Act held that the grounds 
specified in Section 3(iv) of the Act are distinct and separate. But that 
does.not mean that where a landlord requires the land for his own occupa- 
tion the manner of his occupation may not be by building on the land his 
own house either for residential or business purpose. There is nothing 
in Section 3(iv) to indicaté that if the landlord requires the land for his 
own occupation he must not build on the land when he gets possession of 
it but would merely occupy the same with the structure as may be standing 
thereon or as bare land without in any way making further constructions 
on it. 
6. Mr. Sett, learned Advocate for the petitioner, has drawn my 
attention to the Statements Of Objects and Reasons of the Calcutta Thika 
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Tenancy Amendment Bill, 1969 to the effect that further amendment of 
the Calcutta Thika Tenancy Act was made with the object of properly 
safe-guarding the legitimate interests of thika tenants and for further rest- 
ricting the grounds on which a thika tenant could be ejected and that a 
thika tenant using the land for residential purpose shall be given the right 


of erect pucca structures and for properly discharging the obligations of 
the thika tenants towards his bharatiyas. 


7. Section 3(1) (ii) is now confined to a case where land is requi- 
red by the landlord for his own occupation. Under the amended law a 
londlord’s requirements for the purpose of building on the land for 
again létting out or his requirements for otherwise developing the land 
would be no longer grounds for ejectment of a rhika tenant. But Section 
3(1) (ii) has retained the expression “‘the land is required by the land- 
lord for his own occupation” which also appeared in previous clause (iv) 
of the unamended Section 3. Thus, this ground has remained unchanged. 
Therefore, the above reasoning given by B.N. Banerjee, J. in the case of 
Madan Mohan Saha v. Ram Kumar Deb (supra), in my view, shall be 
applied with equal force for interpreting the expression “‘is required by the 
landlord for his own occupation”, appearing in new amended Section 3(1) 
(ii). Section 3(1) (ii) does net either expressly or by necessary implica- 
tion provide that the landlord who otherwise establishes that he reasona- 
bly requires the land and that his existing accommodation is not suffici.nt 
for him and his family, will not be allowed to build on the land comprised 
in the holding for his own use and occupation. Accordingly, I reject the 
Narrow construction put by Mr. Sett upon the said Clause (ii). Such 
interpretation would be also opposed to all reasons and in fact the legisla- 
ture did not intend that a landlord who otherwise establishes his reasonable 
requirement shall be precluded from erecting his own building after 
evicting the thika tenant and must be compelled to live in the structure 
from which the thika tenant is evicted on payment of compensation under 
Section 6 of the Act. In the result, the first submission made by the 
petitioner fails. 
8, In my view, the petitioner has not made out any ground for 
interference with the order of the lower appellate authority refusing to allow 
the prayers of the petitioner for amendment of his written objection and 
for reception of additional evidence to establish that he had pucca structures 
on the disputed land. In the first place, the learned Additional District Judge, 
exercising his powers under Section 27 of the Act has given reasons why 
he was not inclined to allow the said prayers made on behalf of the 
petitioner. According to the learned Additional District Judge such 
amendment .would be highly prejudicial to the interest of the landlord- 
respondent. Secondly, although in paragraph 15 of the application under 
Section 3 it was avered that the opposite party had no pucca structure 
upon the disputed holding the thika tenant in his written objection did not 
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deny the said averment. The lower appellate Authority as a fact also referred 
to the submission made on behalf of the applicant respondent that the 
pucca structures now on the disputed land were unauthorised and raised 
after the institution of the case. Therefore, the thika tenant was not 
entitled to get any protection under Section 3(4) of the Calcutta Thika 
Tenancy Act, The learned Additional District Judge made the following 
finding : 

sane Iam to hold that the tenant raised, those pucca structures, 

now standing on the disputed premises, in an unauthorised manner 

and without the requisite sanction after the institution of this case...... 4 


In this connection the learned Additional District Judge referred to 
the decision of P. K. Banerjee, J. in (2) Luxmi Moni Dassi v. J. K. Sarkar 
1975(2) CLJ 166. P. K. Banerjee, J. in Lakhmimoni Dasi & Anr. v. 
Jiban Krisna Sarkar’s case (supra), held that protection against eviction 
given to a tenant who has erected or acquired a pucca structure on the 
land by Section 3.4) cannot be availed of by a tenant where the structure 
was erected unauthorisedly without the consent of the landlord or the per- 
mission of the Controller under Section 10A of the Act. In the said case 
pucca structure was found to have been erected unauthorisedly and there- 
fore, the thika tenant was not granted the protection under Section 3(4) 
of the Act. It is settled law now that before the amendment of the Calcutta 
Thika Tenancy Act, 1949 (by the Calcutta Thika Tenancy (Second Amen- 
dment) Act, 1969) a thika tenant had no right to erect permanent or 
pucca structure without the permission of ths landlord. Section 10A 
which was inserted by the Calcutta Thika Tenancy (Second Amendment) 
Act, 1969 with prospective effect gives right to a thika tenant to erect 
pucca structure for residential purpose with the previous permission of the 
Controller Except in cas:s covered by Section 10A a thika tenant still con- 
tinues to have no power to erect pucca structures on the land comprised 
in his holding without the consent of the landlord in writing. Section 
10A did not provide either expressly or by necessary implication that pucca 
structures, if any, built by a thika tenant before the commoncement of. the 
Calcutta thika Tenancy (Second Amendmenti Act, 1969 shall become 
authorised or that the landlord who otherwise fulfills any one or more of 
the grounds of ejectment specified in Section 3 of the Act shall be preclu- _ 
ded from evicting such a thika tenant who had erected unauthorised 
structures. Sub-section (4) of Section 3 clearly refers to those pucca 
structures which have been erected by a thika tenant with the previous 
permission of the Thika Tenancy Controller for residential purposes or 
those pucca structures were erected with the landlord’s consent. . There- 
fore, a thika tenant who has unauthorisedly erected the structure either 
before or after the commencement of the Calcutta thika Tenancy (Second 
Amendment) Act, 1969 cannot claim protection against eviction under 
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sub-section (4) of Section 3. In the result, the last contention raised on 
behalf of the petitioner must also be rejected. 
. Laccordingly discharge this Rule without any order as to Sonat 


P-R. --— 


[ SPECIAL JURISDICTION (INCOME TAX) ] 
Before Mr. Justice Samarendra Chandra Deb and Mr. Justice 
Rabindra Nath Pyne 


Decision: August 26, 1977 


M/s. New India Construction Co. exe ... © Applicant 
Versus 

Commissioner of Income Tax, West Bengal I, Calcutta ...Respondent* 

Limitation — 


_ Appeal before the Appellate Tribunal -Whether to be accompanied 
by certified copy of the order appealed from —Whether the requirements of 
Section 253 (3) and (5) of the Income Tax Act, 1961 and Rule 9(1) and 
(2) of the Income Tax (Appellate Tribunal) Rules are mandatory—When 
appeal becomes competent—Estimate of the business profits from con- 
tracts with the Government Departments—Whether percentage is to be 
calculated on the gross receipts inclusive of the value of the materials supplied 
by the Government. 


The assessee is a registered firm. Its business is to execute con- 
tracts for construction of roads, buildings and bridges under the 
various Government Departments. For the assessment year 1966-67 
the assessee disclosed a net profit of 7.2% on the receipts of Rs. 
6,35,271/- in the contract works. The- assessee did not maintain any 
stock register showing the materials purchased or consumed in the 
process of construction work and the stock left.. The expenses for 
the construction were not also properly vouched. The cash book was 
also not maintained. The Income Tax Officer did not accept the book 
results. Heapplied the rate of gross profit of 124% on the gross 
receipts of Rs. 10,53,806/-. On appeal, the Appellate Asstt. Com- 
missioner while upholding the rate of net profit as estimated by the Income 
Tax Officer, however held that the cost of material supplied by the 
Government amounting to Rs. 2,97,088/- should be excluded from the 
gross receipts before applying the profit @ 124%. Both the Department 
and the assessee preferred appeals before the Income Tax Appellate 
Tribunal. The Department challenged the exclusion of the cost of 
material supplied by the Government fromthe gross receipts before 
applying the rate of 125% in arriving at the net incomes of the assessee. 


*Income Tax Reference No. 390 & 391 of 1971. 
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The assessee challenged the other disallowances confirmed by the Appel- 
late -Asstt. Commissioner. 


“The assessee’ filed the appeal before the Tribunal on 12th August, 
1968. The assessee, however, did not file the certified copy of the 
order of the Appellate Asstt. Commissioner along with the Memoran- 
dum of Appeal. The officer of the Appellate Tribunal pointed out to 
the assessee -that the certified copy of the order appealed from had not 
been filed. The assessee filed the certified copy of the order.. of the 
Appellate Asstt. Commissioner on Ist.March, 1971 at the time of 
hearing. The Tribunal held that the appeal filed, by the assessee became 
competent only when the certified copy was filed on Ist March, 1971. 

he assessee also did not file any application’ for condonation of 
delay nor it stated the reasons why the certified copy couid not 
be filed within a rasonable time of its receipt by ag assessee and 
the appeal became barred by time. 

In the appeal preferred by the Départment the Tribunal held 
that the net profit was to be applied on the gross value of bills and not 
after deduction for value of material ‘supplied. The Tribunal accordingly 
allowed the appeal of the Department. On a reference at the instance 
of the assessee :— yes 


HELD* (a) When the signature in the Memorandum of Appéal 
filed ‘before the Tribunal is defective, such defect was a mere irregularity 
and as soon as it was removed the appeal became compétént from thé 
date on which the Memorandum ‘of! Appeal was filed- However, the 
principles applicable: to'the question of filing of ‘the certified copy ‘of ‘the 
decree- along with the Memérandum of Appeal are different and when the 
certified copy of the decree is not filed along ‘with: the Memorandum 
of Appeal the filirg of the appeal’ would‘ be incomplete,” defectivé and 
Incompetent: But the ‘court under certain Gr cumstandes may allow’ the 
pary concerned to remedy the: defect. 

> b) The. requirement of Rule 9(1) of the Appellate Tribunal Rule 
ja ‘the’ Memorandum of Appeal shall be accompanied by a Ue 
copy' of ‘the order appealed against is mandatory, °' © >  % + 

j ¢) If a certified copy of the order appealed against can be filed at 
any time before the nearing of the appeal ‘and the appeal is competent 
where the Memorandum of appeal is unacompanied by the certified | copy of 
the order appealed from and the defect is merely an’ irregularity ‘then 
section 268 of the ‘Act providing for exclusion of time requisite for obtaining a 
certified ‘ copy of the order for the pierpose of computation of the period of 
limitation for filing the appeal becomes meaningless. 

"a Where the appellant does not ‘file the certified copy of the order 
appealed from along with Memorandum of Appeal and does not file the 
certified copy on receipt thereof, even when intimated by the ‘Tribunal, the 
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o s 4h 
appeal remained incomplete, defective and incompetent. The filing of the 
certified copy at the time of hearing without making any application for 
condonation of delay and without having obtained an order of the Tribunal 
under sec, 253 (5) of the Act condoning the delay, the appeal remained 
time-barred, 

e) Whether or not in estimating the net profit of a contractor the 
percentage is to be calculated on the gross receipts, inclusive of ..value of 
material supplied. by the contractor .will depend on. the facts and 
circumstances of each case. , 

J) Where the assessee does not, heen stock register and the books 
of accounts are rejected by the Revenue Authorities and where the assessee 
Jails to prove that the materials supplied to the assessee were wholly used 
or utilised by it ia.the construction work .or that it had returned the 
unused or unutilised materials concerned or that the contracts for cons- 
truction work were not on the basis of lump sum amounts or that in 
calculating its profit on the contructs it had included the value of materi- 
als, it cannot be said that the conclusion of the Tribunal that in estimating 
the net profit of the assessee in the business of contract the percentage 
was to be calculated on -the gross receipts inclusive of the. value of- the 
materials cannot. be said to unreasonable or perverse. 

Cases referred to : 3 

(1) Sheo Nath Singh v. Commissioner of Income Tax, West Bengal, 
33 ITR 591 
(2) Gouri Kumari Das y. Commissioner of Income Tak Bihar. and 
= „Orissa, 37 ITR.220 , r: 
(3) Chhotey Lal Krishan Lal.v. Commissioner P icone Tax, -UP 45 
ITR 49 oe, oe ae 
(4) Punjab Co-operative Bank Ltd. Amritsar v. Commissioner - of- dn- 
_ come Tax, Lahore, AEIR 1940 PC 230. oo a. 
„ {5} Pratap Singh v. Shri Krishna Gupta, AIR 1956 $C 140 
(6) Anil Kumar Dutt v. A Memoer, . Board of Revenue, 20 
STC 528- 
(7). Addl. Commissioner of Ponie. Tax, Hyderabad v. Trikamji, Punia 
. - & Sons, 106 [TR 597 o 
(8) Commissioner .of Income Tax, y. K. S. Mean Goundar. & 
.: KS. -Krishnaraju, 92 ITR 90 re A 
. (9). Behari Lal Laxminarain v. Income Tax Officer, Sitapur 39 IFR 649 
(10) Jagat Dish-Bhargava v:'Jahar'Lal Bhargava, ‘AIR 1961 SC 832 
(I1) Gopendra Krishna Saha-x.' Cowtmissioner .of Income Tax, West 
Bengal, I. T. Reference No. 184 of 1969 (unreported) 
< »(42) Mohini Mohan Das Y. pune Badan Saha Das (1820) TLR. H 
seti Cal 580 - i S o 
(J 3): Sriv Rakhal Chandra Banerji y © Commissioner of Income Tax. 
LT. Ref. Ne 198 of 1971 aero 


P 
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(I4) M. P. Alexander & Co. v. Commissioner of Income Tax, 92 ITR 92 
(15). V. D. Rajerathanam y. Commissioner of Income Tax, Andhra 
Pradesh 68 ITR 19 
Nirmal Mukherjee as aes oes for the Applicant 
Ajit Sengupta ive ine ... for the Respondent 

The judgment of the Court was as follows :— 

Pyne, J. : This reference arises out of the two orders of the Income- 
tax Appellate Tribunal both dated 9th Murch, 197! and a consolidated 
statement of case has been submitted by the Tribunal pursuant to the order 
of the Court. ‘Relevant facts of this reference appearing from the said 
Statement of case may briefly be stated : 

2. The assessee is a registered firm. Its business is to execute cont- 
tracts for construction of roads, building and bridges under various Gover- 
nment Departments. The assessment year involved in this reference is 
1966-67, the corresponding financial year being 1965-66. The assessee 
disclosed a net profit of 7.2% on the receipts of Rs. 6,35,271/- in the 
contract work. The assessee did not maintain any stock register showing 
the materials purchased and consumed in the process of construction work 
and the stock left. The expenses for construction were not properly vou- 
ched. The cash book was not properly maintained. Because of these 
defects the Income-tax Officer did not accept the book results of the asse- 
ssee. He found that the gross receipts amounted to Rs. 10,53,806/-. The 
Income-tax Officer also considered the net profit of 7.2% as low and he 
estimated the net profit at 124% which amount came to Rs. 1,31,726/-. 

3. The assessee came up in appeal before the Appellate Assistant 
Commissioner and it was contended that the Income-tax Officer should 
have accepted the book results. It was further contended that in any case 
the cost of material supplied by the Government amounting to Rs. 2,97, 
008/- should not have been included in the gross receipts before estimating 
the net profit. The Appellate Assistant Commissioner agreed with the 
Income-tax Officer that the book results could not be accepted on account 
of defects pointed out by the Income-tax Officer as also of some other 
defects which were noticed by the Appellate Assistant Commissioner. The 
Appellate Assistant Commissioner upheld the rate of net profit as estimated 
by the Income-tax Officer. He, however, accepted the contention of the 
assessee that the cost of materials supplied by the Government amounting to 
Rs. 2.97,088/- should be excluded from the gross receipts before applying 
the net profit at the rate of 124%. This contention of the assessee was 
accepted on the grounds that from the certificate given by the Executive 
Engineer, PWD, Jalpaiguri, it appeared that the assessee firm was not 
allowed any profit on the cost of materials supplied by the Government 
and that the cost of cement and steel supplied by the. Government was 
more than market price of the same. The Appellate Assistant Commissi- 
Oner reduced the profit by Rs. 37.135/-. The Income-tax Officer also 
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disallowed certain depreciation claimed by the assessee but in this reference 
we are not concerned with that claim. 

4. Both the department and the assessee preferred appeals against 
the order of the Appellate Assistant Commissioner before the Tribunal. 
ia ITA No. 134 (Cal) of 1969-70 the Department challenged the exclusion 
of the cost of materials supplied by the Government from the gross 
seceipts before applying the rate of 124% in arriving at the net income 
of the assessee. In ITA No. [54(Cal) of 1968-69 the assessee challenged 
the rejection of the book results and the application of 124% of the net 
profit. The assessee also challenged the disallowance of depreciation of 
Rs. 37314/- for jeep and trucks ete and the confirming of the addition 
of Rs. 4273/- under section 41(2) of the Income-tax Act. 1961. 

5. The assessee filed the said appeal being ITA No. 134 (Cal) of 
1968-69 before the Tribunal on 12th August, 1968. A certified copy of 
the order of the Appellate Assistant Commissioner was not filed along 
with the memorandum of appeal. The assessee wrote a letter through its 
counsel to the Tribunal along with the memorandum of appeal stating 
that an application for obtaining a certificd copy of the order of the Appell- 
ate Assistant Commissioner had been given but the copy had not been 
received. The Officer of the Appellate Tribunal noted the defect and in 
its first notice to the assessee informed that a certified copy of the order 
appealed against had not been filed. The date for hearing of the appeal 
was fixed on [4th January, {971 but the Bench did not function on that 
date and the appeal was refixed for hearing on Ist March, 1971. The 
assessee filed a certified copy ofthe order of the Appellate Assistant 
Commissioner on lst March, 1971 at the time of hearing. The Tribunal 
found that the assessee had received communication of the order of the 
Appellate Assistant Commissioner on 191h June, 1968. As the assessee 
made an application fur obtaining copy on 16th July, 1968 and received 
the copy oa 29th August, 1968 in the Tribunal’s view the appeal became 
competent only when the certified copy was filed on the lst March, 1971. 
The Tribunal held that the assessee had not made any application for 
condonation of delay, nor had stated the reasons why the certified copy 
could not be filed within a reasonable time of its receipt by the ussessce 
and the appeal became barred by time. The Tribunal accordingly dis- 
missed the appeal by its order dated 9th March, 1971. 

6. In its appeal in ITA No. 134(Cal) of 1969-70 it was submitted 
on behalf of the Department before the Tribunal that the two reasons 
which were given by the Appellate Assistant Commissioner in deducting 
the cost of materials supplied by the Government from the gross receipts 
were not valid. The department also relid upon a decision of the Calcutta 
Bench of the Tribunal in ITA No. 12976 of 1964 65 (Sri B. N. Chowdhury 
v. Income-tax Officer) dated 22.2.1968 in support of its contention. On 
behalf of the department it was contended that before deciding the question 
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the nature of the contract euti by the . assessee should. be kept in 
view. It was stated that the contracts were ‘Ilin number. The Tribuna} 
found that out of i1 -contracts three were for supply of materials while 
8 were for construction work. The Tribunal was of the view that the 
nature of contract did not help the assessee. It was submitted on behalf 
of the assessee that there was no element of profit in supply of goods to 
the authorities concerned and the bills we e prepared by the authorities 
and not by the assessee. It was also submitted that the assessee firm kept 
accounts on cash basis showing the amounts actually received during the 
year together with the refund of security deposits deducted for earlier 
year and that the cost of the materials supplied by the Government depar- 
tment did not come to the assessee-firm and hence could not be included 
in the accounts. It was next contended that the addition made was beyond 
any proportion having regard to the figures of the earlier. years. The 
Tribunal observed that these matter were not relevant for the decision of 
the point under consideration and though it was correct that the assessee 
kept its accounts on cash basis but that also did not make any difference. 
The Tribunal held that the net profit was to be applied on the gross value 
of the bills and not after deduction for value of materials supplied by the 
government as held by the Tribunal in Sri B. N. Chowdhury’s case., The 
Tribunal accordingly allowed the appeal of the department. , , 


7. Thereafter on the application of the assessee this Hon’ble Court 
directed the Tribunal to send to this Court a consolidated statement. of 
the case under Section 256(2) of the Income-tax Act, 1961 .on the que- 
stions stated hereinafter arising out of the Tribunal’s said two orders both 
dated 9th March, 1971. It has been pointed. out. by the parties that the 
question No. 2 stated in the Tribunal’s statement.of case at page 2 of the 
paper book is not the correct question but the correct question no. 2 
should be question no: | mentioned in the order of Court dated Sth June, 
1972 as stated at page 65 of the paper book. Therefore, according to the 
parties, proper questions to be answered in this reference are as follows :. 


(1) Whether, on the facts and in the circumstances ofthe case, 
the Tribunal was right to dismiss the appeal as barred by time. regard 
being had that the appeal was filed by the assessee firm within sixty 
days (12th August, 1968) fromthe date of .communication of the 
order of the Appellate Assistant Commissioner but which did not 
contain the certified copy of the order appealed against and such 
certified copy was filed on the date of hearing ? 


(2) Whether, on the facts and inthe circumstances of the case, 
it is perverse to hold that in estimating the net profit of the assessee 
in the business of contract with the Government Department the 
percentage is to be calculated on the’ grss receipt inclusive of’ thie 


value of the materials supplied by the Department itself ? 
«al 
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(3) Whether, on the facts and in the circumstances of the cash 

case, while the assessee-firm keeps its account on cash 
basis the Tribunal was right in upholding the estimate made by 
the Income-tax Officer by application of 12 and half precent of the net 
profit on the receipt including the sum of Ra. 2,97,088/- being the valu- 
of the materials supplied by the Government Department which sum 

Was never received by the assessee-firm ? 

Question No. 3 has not been pressed by the assessee and, therefore, we 
decline to answer it. Regarding question No. 1 counsel for the assessee 
drew our attention to section 253 (D, (3), (5) and (6) of the Income-tax 
Act, Rule 47 and Form No. 36 of the Income-tax Rules, 1962 as also to 
Rules 8,9,12 and 23 of Appellate Tribunal Rules 1963. He has submitted 
that the requirements regarding filing of a certified copy of the order of 
the Appellate Assistant Commissioner along with the filing of the memo- 
randum of appeal before the Tribunal is not mandatory but only directory 
in nature and in a case where the memorandum of appeal is presented in 
time to the department but without being accompanied by a certified copy 
of Appellate Assistant Commissioner's order. Such defect only amounts 
to an irregularity and as soon as the certified copy of such order is filed 
before the hearing of the appeul the condition regarding the filing of the 
certified copy is fulfilled and the defect is removed. It is further Submited 
that if the requirem:nt of the Rules regarding filing of the certified copy 
of the Appellate Assistant Commissioner’s order along with the memoran- 
dum of appeal is not mandatory, its substantial compliance before the 
hearing of the appeal would be enough. It is the submission of the 
counsel] that if the said requirement is not mandatory then non-compliance 
thereof would not entail dismissal of the appeal on the ground that the 
appeal‘is incompetent or on the ground of limitation if the memoran- 
dum of appeal is filed within the prescribed period of limitation. Coun- 
sel has also submitted that Subrule (2) of Rule 9 of the Income-tax 
(Appellate Tribunal) Rules gives a discretion the Tribunal to dispense 
with the fulfilment of the requirement of sub-rule ! which, inter alia, 
includes the‘filing' of the certified copy of the Appellate Assistant Commi- 
ssioner’s order along with the memorandum of appeal and this shows that 
thé requirement regarding filing of the certified copy of the order along 
with the memorandum of appeal is not mandatory but only directory. 
Counsel has also submitted that as the rule requiring the filing of the 
certified copy of the Appellate Assistant Commissioner’s order along with 
the memorandum of appeal is not mandatory, Tribunal should have 
given an opportunity to the appellant before it to file the certified copy 
before the hearing of the appeal. According to connsel in the instant 
case there was no question of any limitation because the memorandum of 
appeal was filed within the time prescribed in the Act but it was not ac- 
companied by a certified copy of the Appellate Assistant Commissioner's 
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“order appealed against. Hence, the filing of the memorandum of appeal 
was defective and such defect was removed as soon as the certified copy 
was filed by the assessee. Therefore, according to the counsel, in the 
instant case there cannot be any question of any limitation and the 
tribunal's decision is wrong. In support of his submission counsel has 
relied upon several cases, to wit, (1} Sheo Nath Singh w. Commissioner of 
Income Tax, West Bengal, 33 ITR 591 ; (2) Gouri Kumari Das v. Commi- 
ssioner of Income-tax, Bihar and Orissa, 37 ITR 220; (3)Chhotey Lal Krishgn 
Lal v. Commissioner of Income-tax,UP, 45 ITR 49 ; (4) Punjab Co-Operative 
Bank Ltd. Amritsar vy, Commissioner of Income-tax, Lahore ; AIR 1940 
PC 230; (5) Pratap Singh yv. Shri Krishna Gupta, AIR 1956 SC 140; 
(6) Anil Kumar Dutt v. Additional Member, Board of Revenue, 20 STC 
528 as also a passage at pages 314-315 of Maxwell on Statute, (12th 
Edition). 

8. On the question No. 2 it was submitted on behalf on the asse- 
ssee that no income accrued to assessee out of the goods supplied by the 
Government and there was no profit to the assessee on the sum of Rs. 
2,97,008/- and, therefore, in making the estim: te as the Tribunal included 
the said amount, its order is perverse. Counsel has referred to the case of 
(7) Additional Commissioner of Income-Tax, Hyderabed v. Trikamii, 
Punia & Sons, 106 IT.R 597 and (8) Commissioner of Income-Tax v. 
K. S. Guruswami, 92 LTR 90. Referring to a portion of the order of 
the Appellate Assistant Commissioner at page 19 of the paper book eoun- 

. se] submitted that the finding of facts by the Appellate Assistant Commi- 
ssioner viz. the rates at which ‘cement’ and steel materials ‘were supplied 
by the P.W.D. or Railway Department were higher than the market rates 
and that no profit was allowed on cost of material supplied by the 
Government were not controverted in this case and this was not taken 
note of by the Tribunal. It was alsa submitted that in view of the fact 
that en the value of the goods supplied by the Government contractor 
had no profit and the value of the goods charged by the Government was 
higher than the market price no reasonable min while making an estimate 
of income would take the value of such goods into account and that being 
done in the instant case the order of the Tribunal was perverse. Counsel 
has further submitted that the unreported decision in I. T. Reference No. 
184 of 1969 (Gopendra Krishna Saha v. C.I.T. of West Bengal) on 
which reliance was placed by the revenue was distinguishable because in 
that case Tribunal found that there was profit element in the value of the 
goods supplied by the Government but in the instant case it was found 
that regarding goods supplied by the Government there was no profit 
elemeni and further, the price of such goods was higher than the market 
rate. It.has not been shown by the revenue that the factual inference of 
the Appellate Assistant Commissioner was wrong is also the submission 
of the Counsel. It was also the submission of the counsel that neither the 
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Tribunal found that there was any profit element in the goods supplied by 
the Government nor the value of the goods was lower than the market 
value. Therefore, according to the counsel, the decision of the Tribunal 
is perverse. 

9. On behalf of the revenue it was submitted that the expression 
used in section 253(3) is ‘shall be filed’. Counsel for the revenue has 
also referred to sub-section (5) and submitted that the said two sub-sec- 
tians show that the requirement of filing of the certified copy alo: g with 
the memorandum is mandatory. He has also referred to section 268 
which provides for exclusion of time for obtaining of the certified copy of 
the order for the purpose of counting of the period of limitation. It is the 
submission of the Counsel that if the requirement regarding filing of the 
certified copy of the order is not mandatory but only directory then section 
268 would be meaningless. According to counsel under Rule 9(2) of the 
Income-Tax (Appellate Tribunal) Rules the Tribunal has been given a 
right to accept the paper book without a certified copy in certain cases 
i. €., where it is satisfied about the reasons for non-filing of the certified 
copy of the order along with the memorandum of appeal. Counsel 
urged that reading section 253 3) and (5) of the Income-Tax Act and Rule 
9(1) and (2) of the Income-tax (Appellate Tribunal) Rules there cannot 
be any doubt that the requirement of these provisions for filing of the 
certified copy along with the memorandum of appeal is mandatory in 
nature Counsel submitted that in the instant case the memorandum of 
appeal originally presented to the Tribunal was not admitted by it. The 
assessee neither obtained any order for acceptance of its appeal under 
Rule 9(2 of the Income-tax (Appellate Tribunal) Rules nor applied for 
extension of time for filing of the appeal under section 253(5) of the 
Income-tax Act, 196!. Therefore, according to counsel Tribunal was 
right in its decision that as the appeal became competent on the day when 
the certified copy of the order waa filed i.e. Ist March, 1971 the asse- 
ssee’s appeal was time barred. Counsel has referred to the cases of 
(9) Behari Lal Laxminarain v. Income-tax Officer. Sitapur, 39 ITR 649 
and (10) Jagat Dish Bhargave v. Jahar Lal Bhargave, AIR 1961 SC 832. 

10. Counsel for the revenue drew our attention to the order of 
the Income-tax Officer appearing at page 9 of the paper book where 
reasons of the Inecome-tax Officer for rejecting the assessee’s Books of 
account and other records are elaborately stated. Counsel submitted 
that because of such rejection the Income-tax Officer was justified in 
disbelieving the book results and making the assessment on the basis of 
estimate under section 145 of the Income-tax Act. Therefore, according 
to the counsel, as the assessee’s books of account and other records were 
rejected no question of deduction as claimed by the assessee could arise. 
Counsel has submitted that in a case where tbe books of account are 
rejected and the book results are disbelieved and the Income-tax Officer is 


a 222 New India Construction Co, v. Commr. of I-Tax, W.B. [1978(1)CLJ 


to absess the assessee on the basis of estimate it is not possible in that case 
for the Income-tax Officer to deduct any amount or to find out the net 
profit of the agsessee because of the absence of the assessee’s books 
of account. Itis the submission of the counsel that in the instant case as 
the Income-tax Officer had to assess on the basis of estimate he was right 
in disallowing the deductions as claimed by the assessee. Counsel has 
referred to the unreported decisions in I.T. Reference No. 184 of 1969 
(Gopendra Krishna Saha v. Commissioner of Income-tax, West Bengal-II, 
Calcutta) and I. T. Reference No. 198 of 1971 (Sri Rakhal Chandra 
Benerjee) and it is his submission that the question No. 2 of this reference 
is fully covered by the aforesaid decisions. 
11. A brief reference may now made to the cases cited by the 
parties on the question No. 1. 
= 12. On behalf of the assessee strong reliance was placed on a deci- 
sion of this Court in the case of (1) Shee Nath Singh v. Commissioner of 
Income-tax West Bengal, 33 I. T. R. 591. In that case the last day for filing 
an appeal before the Appellate Tribunal from a decision of the Appellate 
Assistant Commissioner was October 13, 1954. On September 30, a 
memorandum of appeal,: signed and verified only by the authorised reptes- 
entative and not by the assessee, was filed. Subsequently, on October 
13, a second memorndum was filed in which the assessee had a singned 
below the verification but only the authorised representative had signed 
below the grounds of appeal. On December 14, both the memoran- 
da of appeal were signed at all places by the assessee. The 
Appellate Tribunal held that as the memoranda filed before the due date 
were materially defective owing to the absence of assessee’s signature and 
were not brought to order within the period of limitation they could not 
be treated as proper memoranda at all, and, as the assessee had not 
applied for condonation of delay, dismissed the appeal. It was held, 
inter alia, that the absence of or defect in the signature of the appellant in 
the memorandum of appeal was not an illegality or fatal but only an 
irregularity which could be rectified by amendment, the amendment taking 
effect from the date when the document had originally been filed. The 
memoranda as originally filed were not nullities and the Tribunal had 
powet to accept them in the condition in which they found them at the 
time they were hearing the appeal provided they were satisfied that the 
assessee had in fact intended the appeal to be placed before them and had 
done so through the authorised representative although he had not himself 
signed the memorandum. It appears that in coming to the above decision 
Chakravartti, C. J. mainly relied on the principles governing the question 
of signing of the pleadings and memorandum of appeal under the relevant 
provisions of the Civil Procedure Code and in particular on a decision of 
the’ Privy Counsel in the case of (12) Mohini Mohan Das v. Bungsi 
Buddan Saha. Das (1890) I. L. R. 17, Calcutta 580 as also other cases 
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dealing with the question of signing of the pleadings and memorandum of 
appeal under Civil Procedure Code, as will appear from the following 
observations appearing at page 602 of the report : 
“It will be clear from the uniform view of the courts, as reflected 
in the decisions which I have cited, that the rule as to the signature of 
a plaint or a memorandum of appeal by the plaintiff or the appellant, 
s although expressed in the relevant statute in the language of a manda- 
| tory provision has never been regarded as mandatory but the rule being 
a procedural rule has been treated as only directory, non-compliance 
or defective compliance therewith being held to be irregularites. 
curable by the Court at its own instance and not illegalities affecting 
the jurisdiction of the Court. Rule 13 of the Appellate Tribunal 
Rules to which the Tribunal did not refer, appears to be based on that 
view” 

13. Relying on the case of Sheo Nath Singh v. Commissioner of 
income-tax (Supra), Patna High — Court in the case of (2) Gouri Kumari 
Das v. Commissioner of Income-tax Bihar and Orissa, 37 ITR 220 observed 
that failure of an assessee personally to sign the memorandum of appeal 
presented to the Appellate Tribunal is not an illegality but only a mere 
irregularity which can be rectified by an amendment, the amendment 
taking effect from the ‘date the memorandum of appeal was originally 
filed It is incumbent on the Appellate Tribunal to allow the assessee to 
amend the memorandum of appeal by affixing his signature thereto. 

44. Inthe case of (3) Chhotey Lal Kishan Lal v. Commissioner of 
Income. tax, UP 45 ITR 490 the facts were that in an appeal to the Tribu- 
nal, ‘though the Appellate Assistant Commissioner was mentioned as the 
respondent, the appellant prayed for notice being served on the Income- 
tax Officer, notice was served on him and he appeared and raised an 
objection that the appeal was incumpetent as he was not made a respon- 
dent. The rules framed by the Income-tax Appclate Tribunal required 
that in an appeal to the Tribunal the Income- tax Officer concerned should 
be made a respondent. The appellant applied for impleading the Income- 
tax Officer as a party but this application and the appeal were dismissed. 
Reference Court held that the memorandum of appeal even as it was pre- 
sented was not illegal or invalid, and, having regard to the facts of the 
case relating to the procedure that was followed, it was a good appeal and 
should have been decided on the merits ; at any rate the Tribunal ought 
to have permitted the appellant to rectify the mistake and implead the 
Income-tax Officer. i 

15. In the case of Anil Kumar Dutta v. Additional Members, r 
Board of Revenue. West Bengal, regarding defective filing up of declara- 
tion forms under Bengal Finance (Sales Tax) Act, 1941 it was held that 
the emission to date the form when the transactions were all dated was not 
a matter of great importance. Similarly the omission to put the date 


r 
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below the signature was not fatal. It was also held that unless a signature 
was forged, difference in styles of signatures would not invalidate declara- 


tion frems, because, they were not required to be signed according to 
specimen signature. 


16. The cases cited above are in respect of omission or defective 
signature or defective description of the parties in the memorandum of 
appeal filed before the Tribunal and they were decided on the basis of the 
relevant Rules of the Civil Procedure Code governing the question of signin g 
of the pleadings and memorandum of appeal or joinder of parties and the 
Court decisions in that behalf. Therefore, it appears that the above 
cases stand on a different footing than the case where the memorandum of 
appeal is filed without being accompanied by the certified copy of the 
order appealed against. 


` 17:. For the purpose of showing the difference between the manda- 
tory and directory provisions in a statute counsel for the assessee referred 
to` Maxwell on statute (12th Edition) PP. 314-315 and the cases of Punjab 
Co-operative Bank Ltd, Amritsar v. Income-tax Officer, Lahore, AIR 1940 
PC 230 and Pratap Singh v. Shri Krishna Gupta, AIR 1966 SC 140. As 
there is no dispute on that point it is not necessary to deal with the said 
cases in any detail or the said text book. 


18. In the case of Jagat Dish Bhargava v. Jahar Lal Bhargava and 
others, AIR 1961 SC 832 on which strong reliance was placed by the 
revenue the Supreme Court considered the effect of the failure to file the 
certified copy of the dccree with the memorandum of appeal, It was 
observed that—‘‘Therefore, there is no doubt that the requirement that 
decree should be filed along with the memorandum of appeal is manda- 
tory, and in the absence of the decree the filling of appeal would be 
incomplete, defective and incompetent.” 

19. In paragraph 14 of the report following observations were 
made by Supreme Court : 

, “Ifat the time when the appéal is preferred a decree has already 
-been drawn up by the Trial Court and the appellant has not applied 
for it in time it would be a clear case where the appeal would be 
incompetent and a penalty of dismissal would be justified. 
* * oF * 

-on the other hand, if a decree had not been drawn up and an application 
for its certified copy has been made by the appellant, after the decree 
was drawn up, the office of the appellate Court should return the 
appeal to the appellant as defective, and when the decree 18 filed by 
him the question of limitation may be examined on the merits.” 

It, therefore, appears that the requirement of order 4l Rule] of the Code 

of Civil Procedure regarding filing of the certified copy of the decree 

with the memorandum of appeal is mandatory. 
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20. In the case of Behari Lal Laxminarain v. Income-tax Officer, 
Sitapur, 39 I.T.R. 649 the assessee, .whose appeal to the Appellate Assis- 
tant Commissioner from an assessment was dismissed on May 7, 1949 and 
on whom a copy of the appellate order was served on May 11, presented 
on July 6, a memorandum of appeal to the Appellate Tribunal. The 
memorandum of appeal was found to be defective inasmuch as it was not 
in the prescribed form and was not filed in triplicate. It was ‘neither rejec- 
ted nor returned, but the defects were pointed out to the assessee who 
rectified the defects and filed a proper memorandum in triplicate ‘on July 
22, with an application for admission of the appeal. The Appellate Tri- 
bunal passed an order on the application ‘‘admit”. When the appeal 
Came up for hearing an objection was raised by the department that the 
appeal was barred by time. It was held by Court that by passing the 
order “admit” the Appellate Tribunal accepted the prayer of the assessee 
to substitute the memorandum of appeal in proper form for the original 
one which was presented on July 6, intime. The order of admission 
had the effect of allowing the original memorandum of appeal to be amen- 
ded so as to conform to requirements of Rule 10 of the Appellate Tribunal 
Rules. Such an amendment permitted by the Tribunal dated back to the 
date of presentation of the original memorandum of appeal, so that for 
purposes of computing limitation as well as foral? other purposes, it 
would be deemed that the memorandum of appeal in proper form and in 
triplicate had been filed on July 6, and the appeasy was not barred by 
limitation. . . 


21. From the cases cited above it appears that when the signature 
-in the memorandum of appeal filed before the Tribunal is defective follo- 
wing the principles laid down in cases deciding the question of defective 
Signature ‘in the ‘pleading or memorandum of ‘appeal filed under Civil 
Procedure Code it was held that such defect was a mere irregularity and as 
soon as it was removed the appeal became competent from the date on 
which the memorandum was filed. But the decision of the Supreme Court 
‘referred ‘to above, however, shows that the priaciple applicable to the . 
question of filing of the certified copy of the decree along with the memo- 
randum of appeal is different and when the certified copy of the decree is 
not filed along with the’ memorandum of appeal the filing of the appeal 
would be incomplete, defective and incompetent, but the Court should in 
certain circumstances as stated in the said decision would not reject the 
appeal but would allow the party concerned to remedy the defect. In this 
reference we are really concerned with the effect of non-filing of the certi- 
fied copy of the order with the memorandum of appeal and, therefore, 
the decision of the Supreme Court referred to above appears to be appli- 
. cable and the decision of the various Courts on the question of defective 
signing of the pleadings and the memorandum are distinguishable. 
22. Relevant sections of the Income-tax Act and the Rules having a 


~ 
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bearing on the point now under consideration may be referred to. 

23. Section 253 of the Income-tax Act, 1961 provides for filing of 
the appeal. Sub-section (3) provides that every appeal under Sub-section 
(1) or Sub-section (2) shall be filed within 60 days of the date on which 
the order sought to be appealed against is communicated to the asssssee or 
to the Commissioner, as the case may be. Sub-section (5) provides, 
inter alia, that the Appellate Tribunal may admit an appeal after the 
-expiry of the relevant period referred to in Sub-section (3) if it is satisfied 
that there was sufficient cause for non-presenting it within that period. 
Sub-section (6) provides that an appeal to the Appellate Tribunal shall be 
in prescribed form and shall be verified in the prescribed manner and, 
shall, except in the case of an appeal referred to in sub-section (2) ora 
memorandum of cross-objection referred to in sub-section (4), be accompa- 
nied by a fee of Rs. 100/-. Section 268 provides that in computing the 
period of limitation prescribed for an appeal or an application under the 
Act, the day on which the order complained of was served and, if the asse- 
ssee was not furnished with a copy of the order when notice of the order 
was served with him, the time requisite for obtaining a copy of such order, 
shall be excluded. 

24. Rule 47(1) of the Income-tax Rules, 1962 provides, inter alia, 
that an appeal under sub-section (1) or sub-section (2) of section 253 to 
the Appellate Tribunal shall be in Form No. 36. prescribed by the 
Board in exercise of the power conferred by the Act contains ‘Notes’ 
and item No. 1 thereof provides that the memorandum of appeal must be 
in triplicate and should be accompanied by two copies (at least one of 


which should be a certified copy) Of the order appealed against and 
two copies of the relevant order of the Income-tax Officer. 


25. Rule 9(1) of the Income-tax (Appellate Tribunal) Rules, 1963. 


provides that every memorandum of appeal shall be in triplicate and shall 
be accompanied by two copies (at least one of which shall be a certifed 
copy) of the order appealed against and two copies of the order of the 
Income-tax Officer. Sub-rule (2) provides that the Tribuna] may in its 
discretion accept the memorandum of appeal which is not accompanied 
by all or any of the documents referred to in sub-rule (1). Rule 12 pro- 
_ vides that Tribunal may reject the memorandum of appeal, if it is not in 
prescribed form or returned it for being amended within such time as it 
may allow. On representation after such amendment, the memorandum 
of appeal shall be signed and dated by the Officer competent to make the 
endorsement under Rule 7. 

26. As stated hereinbefore it was mainly contended by the assessee’s 
counsel relying on Rule 9(2) of the Income-tax (Appellate Tribunal) 
Rules, (hereinafter referred to as ‘Appellate Tribunal Rules’) that as the 
Tribunal has discretion to accept a memorandum of appeal which is not 
accompanied by all or any of the documents referred to in Rule 9(1) 


“ 
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non-filing of a certified copy of the order appealed from along with the 
memorandum of appeal is a mere irregularity and the requirement of sub- 
rule (1) is not mandatory. We are, however, unable to accept this conten- 
tion. From the relevant sections and the rules referred to above it appears 
that filing of the certified copy of the order appealed against is linked up 
with the period of limitation prescribed for the filing of the appeal. If a 
certified copy of the order appealed against can be filed at any time before 
tht hearing of the appeal and the appeal is competent where the memo- 
randum of appeal is unaccompanied by the certified copy of the order 
appealed from and defect is merely an irregularity then Section 268 of the 
Act providing for exclusion of the time requisite for obtaining a certified 
copy of the order for the purpose of computation of the périod of limita- 
tion for filing of the appeal becomes meaningless. The provisions in the 
Act allowing exemption of time for taking a certified copy of the order 
appealed against in computing the period of limitation show that the | 
requirement viz., the memorandum of appeal should be accompanied by 
a certified copy of the order appealed against, is mandatory. Rule 9(1) of 
the Appellate Tribunal Rules: should not be construed with reference to 
Sub-rule (2) only but with reference to or in the context of the other rele- 
vant provisions of the Act. Prescribed forms issued by the Board are also 
binding. As stated earlier on the similar language used in Order 41 Rule 
1 of the Code of Civil Procedure Supreme Court held that the requirement 
that the decree should be filed with the memorandum of apneal is manda- 
tory. Therefore, the requirement of Rule 9(1) of the Appellate Tribunal! 
Rule that the memorandum of the appeal shall be accompanied by a 
certified copy of the order appealed against appears to us to be mandatory. 

27. From the facts recited earlier it appears that as the appeal when 
filed on 12th August, 1968 was defective because the memorandum of 
appeal was not accompanied by a certified copy of the order appealed 
from, the office of the Tribunal by its letter informed the assessee of such 
defect and asked it to rectify the same. It, therefore, appears that the 
appeal was not admitted by the Tribunal. It further appears that a certi- 
fied copy of the Order was also not filed by the assessee immediately after 
it was received by it. Therefore, the position was that until Ist March, 
i971 when the assessee filed a certified copy of the Appellate Assistant 
Commissioner's order, the appeal remained incomplete, defective and 
incompetent and was not admitted by the Tribunal. Such defect was 
removed and the appeal became complete, and competent on Ist March, 
1971 when the ‘certified copy of the order was filed. But on that date the 
time for filing of the appeal.hid already expired. Therefore, without 
an order of the Tribunal under section 253(5) of the Act condoning the 
delay the appeal remained time barred. It should be noted that the 
-assessee, although it was open to itto do so, did not apply to the Tri- 
bunal to exercise its discretion under Rule 9(2) of the Appellate Tribunal 
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Rules dispensing with the requirements of filing of the certified copy of the 

order: appealed against along with the memorandum of appeal and to 

admit the appeal without a certified copy of the order. Therefore, in our 

view, the Tribunal was right in coming in the finding that the appeal, 

being I.T.A. No. 154, Cal) of 1968-69, was barred by limitation. 

28. It appears that question No. 2 is covered by the decisions of- 
this Court. 

29. In (11) I.T. Reference No. 184/69 (Gopendra Krishna Saha y. 
Commissioner of Income-tax, West Bengal) one of the questions which the 
court had to consider was whether in estimating the income under Section 
i3 proviso, of the Indian Income-Tax Act, 1922, flat rate could be 
applied on the gross value or on the net value (that is, after giving deduc- 
tions for value of the materials supplied by the contractee) of the contract 
job. In that case as the Income-Tax Officer did not accept the book 
result he acted under proviso to section 13 of the Indian Income-Tax Act, 
1922 in computing the assessee’s income. Income-tax Officer applied the 
flate rate of 12% on the net amount after allowing deductions on security 
deposit, cost of materials and water charges. Appellate Assistant Commi- 
ssioner, however, applied the said rate not on the net value of the work 
but on the gross value of the work done by the assessee and that was 
upheld by the Tribunal. It was contended for the assessee that in a case 
where the contractor had to quote at a particular rate and not beyond 
that rate and that rate was excluding the value of the materials supplied by 
the government or contractee, in such case, there was no question of the 
contractor providing higher rate of profit or return on the remaining part 
of the job because he was precluded by the terms of the contract from 
doing so. It was also submitted that in any event no profit could be 
expected from the materials supplied by the government. Dealing with 
the aforesaid contentions Sabyasachi Mukherji, J. observed as follows :- 

“Tn the instant case the contractor had not been able to satisfy 
the authorities below as to what were the terms of the contract 
with the contractee and in what terms and consideration the mate- 
rials were supplied by the contractee to the contractor. Furthermore, 
in this case as we have to keep in mind, the total amount of profit 
had to be computed by applying the proviso of Section 13 of the 
Indian Income Tax Act, 1922. The rate of profit had also to be 
determined by applying the proviso to Section 13 of the Indian 
Income-Tax Act, 1922. As the Tribunal had pointed out that if 
the normal experience and expectation of a contractor as to how 
the profit would vary, were taken into consideration and in the 
circumstances where the contractor had not been actually able to 
satisfy the terms of the contract and where the estimates were 
to be based by applying the provisions to Section 13 of the Indian 
Tax Act, 1922. It cannot be said, in our opinion, that the Tribunal 


1978(1)CLJ] New India Construction Co. v. Commr. of I-Tax, W. B. 229 


was not justified in upholding the decision of the Appellate Assis- 
tant Commissioner in the manner as it did. In cases where there 
was a clear and unambiguous evidence that there was contract 
which provided sufficient limit, beyond which the tender could not 
be quoted and there was a stipulation that the contract was to be 
quoted ata particular rate excluding the cost of materials, to be 
Supplied by the contractee other considerations might apply”. 
$ 30. With the reference to the decision of the Madras High Court 
in the case of Commissioner of Income Tax, Madras v. K. S. Guruswami 
Goundar and K. S. Krishnaraju, 92 ITR 90 it was observed in the above 
decision by Sabyasachi Mukherjee, J. that in that case, however there 
was no question of estimating a particular rate of profit earned by apply- 
ing the proviso to section 13 of the Indian Income Tax Act, 1922. 

The above decision in I. T. Reference No. 184/69 was followed in 
(13) 1.T. Reference No. 198 of 1971 (Sri Rakhal Chandra Banerjee v. 
Commissioner of Income Tax). In that case as the assessee did not main- 
tain any books of account, the Income-Tax Officer applied net profit of 
12.6% on the gross bill amount received by the assessee for two years. 
In appeal before the Appellate Assistant Commissioner the assessee 
contended that the cost of materials supplied by the government should 
have been deducted before applying the net profit rate and according 
to the assessee, there was no element of profit in the cost of materials 
supplied. The Appellate Assistant Commissioner found that the govern- 
ment had supplied cement, iron rods etc. costing Rs. 1,44,408/- and Rs. 
1,99,387/- in the respective two years under consideration. According to 
the Appellate Assistant Commissioner cost of materials should have been 
deducted from the gross emount for the purpose of determining the net 
profit earned by the assessee. The Appellate Assistant Commissioner 
was of the view that the assessee did earn profits on the cost of 
materials supplied because certain materials were supplied by the govern- 
ment from the market at the prevailing rate. The assessee being 
aggrieved filed an appeal before the Tribunal and urged that the depart- 
mental authorities were not justisfied in not excluding the value of 
materials supplied. The Tribunal, however, was of the opinion that the 
assessee had tendered for the contract asa whole ircluding the cost of 
materials whieh were supplied by the government and as such there was 
element of profit in respect of: cost of materials also. 

31. In that case it was observed that- “Counsel for the assessee 
contended before us that there could not be any proposition of law 
that in a case of materials supplied in a tender where the materials were 
supplied by the government, an element of profit had entered in the 
calculation. He further submitted that in so far as the Tribuna! had 
held that there wasan element of profit even inthe cost of materi- 
als supplied as calculated by the Tribunal, the Tribunal was acting on 
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surmise and guess without any evidence. Firstly, we have to observe | 
that in this case the assessee has not maintained any books of aecount 
and the revenue applied a rate of profit of 12.6% on the gross amounts 
of bills received by the assessee. The assesse2 had tendered for the 
contract as a whole including the cost of materials which were subsequen- 
tly supplied by the Government. There is no evidence on record to show 
that the assessee did not know about the supply of materials by the 
Government to be made or at what price. Furthermore, the gross 
profit has been computed on the total gross bill of the assessee. In 
the aforesaid background the Tribunal had come to the conclusion that 
the assessee though tendered the contract as a whole, it must have inclu- 
ded the cost of materials which were supplied by the Government as an 
element of profit in respect of cost of materials also. We are of the 
opinion thatin the aforesaid background it cannot be said that the 
Tribunal was indulging in any surmise or acting without any proper 
evidence. Furthermore, we may point out that the question as referred 
to thig Court does not really challenge the finding of the Tribunal 
on this basis. Counsel for the assessee drew out attention to the decision 
in the case of Commissioner of Income Tax, Madras v. K. S. Guruswami 
Gounder & K. S. Krishnaraju, 92, ITR 90 and the decision in the case of 
(14) M. P. Alexander & Co. y. Commissioner of Income Tax, 92 ITR 92, 
Facts of these cases were entirely different. In this connection, reliance 
may be placed in support of our conclusion on the decision of the Andhra 
Pradesh High Court in the case of (15) V. D. Rajarathanam v. Commi- 
ssioner of Income-Tax, Andhra Pradesh 68 ITR 19 and also on the decision 
of this Court in the case of Gopendra Krishna Saha v. Commissioner of 
Income Tax, in I. T. Reference No. 184 of 1969, Judgment delivered on 
27th September, 1969.” . 

32. In the case of V. D. Rajarathanam vy. Commissioner of Income- 
Tax, 68 ITR 19 the question was whether estimation of profit on the 
gross amount instead of estimating on the net amount received by 
the assessee after deduction of cost of materials supplied by the Govern- 
ment was justified in law. Jagamohan Reddy, CJ., observed that it was 
not known whether the contract was for the whole work including the 
materials and the Government gave a rebate of the cost of materials. 
' There'was, however, an indication in the finding of the Appellate Assistant 
Commissioner that latter was the case. In that case the assessee was to 
receive the gross amount and had to furnish -materials himself, but since 
the Government furnished the materials an inference would arise they 
must have deducted this amount from payment in which case the basis 
adopted by the Government authority could not be challenged and it 
was held that the cost of materials supplied by the Government should be 
included in the figure on the basis of which the percentage of profit could 
be worked out. 
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33. The cases of Commissioner of Income-Tax, Madras v. K.S. 
Gurushwami Gunder, 92 YTR 90; M. P. Alexander & Co. v. Commissioner 
of Income-Tax, 92 ITR 92; Additional Commissioner of {ncome-Tax, 
Hyderabad v. Trikamji Punia & Sons, 106 ITR 597 are distinguishable on 
facts. In those cases there were certificates by the Executive Engineer 
and the Railway stating that for estimating purposes the percentage of 
profit was calculated on the labour charges alone and that was not calcu- 

“lated on the cost of the departmental materials supplied for the work. 


34. In 1061.T.R. 597 it has been held that the issue whether raw 
materials supplied by the railway authority to the contractor should be 
taken Into cosideration for the purpose of computing the income of the 
contractor depends upon the facts and circumstances of each case. When 
the agreement provides that the materials will be supplied by the railway 
authority to the contractor and the quotation given by the contractor on 
that footing the cost of materials supplied by the other party to the con- 
tractor cannot be excluded from the total receipt for the purpose of 
Computing the profit earned by the assessee. In that case it was further 

| held that the very fact that some materials, viz., cement, Iron and steel 
were to be supplied by the railway authority and it was not open to the 
assessee to purchase the same from outside, would go to show that these 
items could never have entered into the making of the profits by the ass- 
essee. Hence, the cost of materials supplied by the railway authorities 
should not be taken into consideration i in estimating the net income of 
the assessee, 


35. In that case distinguishing the case of V. D. Rajarathnam 
v. Commissioner of Income-tax. 681. T. R. 19, it was observed as 
follows :- l 

“Thus, it is clear from what has'been pointed out by Jaganmohan 

Reddy C. J. that, in that particular case, the contract was that the 

contractor should furnish the materials himself and for that purpcse he 

had to receive a particular gross amount; but since the Government 

had furnished some of the materials, the amount representing the cost 

of those materials was deducted before actual payment: were made, 

Thus, the decision in V. D. Rajarathnam y. Commissioner of Income-tax 

(1968) 68 LT.R. 19 (A.P.) is based on facts totally different from the 
facts of the case before us” 


36. In our opinion no hard and fast rule can be laid down to deter- 
mine the-question as to whether in estimating the net profit of a contractor 
the percentage is to be calculated on the gress receipt inclusive of the value 
of the materials supplied to the contractor. It will depend on the parti- 
cular facts and the circumstances of each case. It appears that before the 
Tribunal the assessee did not argue the point that the finiding of fact of 
the Appellate Assistant Commissioner about the rates at which ‘cement’ 
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and ‘steel materials’ were supplied to the assessee by P.W.D. or Railway 
Department and non-allowance of profit on such rates were not contro- 
verted by the revenue and, therefore, that point was not considered or 
decided by the Tribunal, 


37. The assessee kept no stock register in the instant case before us. 
Its books of accounts were rejected. Best judgment assessment was made. 
The assessee produced one certificate to show that no profit was allowed 
on the materials supplied by P.W.D., but there were eight contracts for con- 
struction work and three contracts for supply of materials by the assessce. 
The Tribunal also held that “the nature of the contracts does not help the 
assessee’”. This finding has not been challenged before us. 


38. As already stated, no stock book was kept by the assessee. 
Further the burden was on the assessee to prove before the authorities 
below that the materials supplied to the assessee were wholly used or 
utilised by it in the construction works or that it had returned the unused 
or unutilised materials to the departments concerned or that the contracts 
for construction works were not on the basis of lumpsum . amounts 
or that in calculating its profits on all those contracts it had excluded 
the value of those materials. It does not appear from the record that any 
‘attempt was even made by the assessee to prove any one of the aforesaid 
facts. 

39. Therefore, for all the foregoing reasons it cannot be said that 
on the facts and the circumstances of the case the conclusion reached 
by the Tribunal on Question No. 2 was perverse in its accepted sense. 

40. It may also be noted here that the cases cited on behalf of the 
agsessee were decided on different facts as already shown, whereas the 
facts of the aforesaid case decided by Sabyasachi Mukherji, J. and the 
facts of the instant case before us are substantially the same. 

41. Inthe premises, we answer question No. 1! in the affirmative 
and question No. 2 in the negative and both against the assessee without 
making any order as to costs. 

Deb, J. : I agree. 


A. 8. G. 
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[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta 
Decision: January 30, 1978 
Sadhan Chandra Koley & Ors. sis es Petitioners 
Versus 

Dulah Debi & Ors. a Opposite Parties* 

West Bengal Restoration of Alienated Land Act (23 of 1973), Sec. 
4(4}(a)—Restoration of alienated land on ground of distress—Economic 
distress— Purpose of sale—Sale price to be utilised for payment of debt— 
Construction and completion of residential occupation—Coming within 
ambit Sec. 4{1)(a)—Non-joinder of necessary party in application for 
restoration —Civil Procedure Code applicable to limited extent in proceeding 
under Agt 23 of 1973—Where objection to non-joinder of parties becomes 
ineffective. 


On 12.1.72, Dulalt Debi sold 18 decimals of raiyati land to one 
Sadhan Koley by a Kobala. In that Kobala it is stated interalia, 
that for the purpose of paying off debts incurred for treatment of her 
minor sons and for their maintenance etc., she was in need of 
money urgently and accordingly sold the property in dispute to 
Sadhan Koley, the consideration being Rs. 200/-. On 17.574, Dulali 
filed a petition under section 4 of the West Bengal Restoration of 
Alienated Land Act 1973 read with Rule 3(1) of the Rules framed 
under the said Act for restoration of the said piece of land sold by 
her. Her -petition was contested by Sadhan and others by filing 
objections. The allegations made in the said petition were dented, 
further it was stated by Sadhan that he sold the disputed land to 
others after his purchase and that the said transferees had not been 
impleaded in the said proceeding. The Special Officer who heard the 
petition allowed it and gave certain directions for payment of money. 
An appeal was preferred against the order of the Special Officer but 
the said appeal was dismissed. Against the appellate order, Sadhan 
and others obtained the above Rule. 

On behalf of the petitioners a contention was raised that the ulti- 
mate transferees had not been implead in the: petition of Dulali for 
restoration although the definition of the transferee includes subsequent 
transferee and as such the> subsequent transferees are entitled to 
notice. In fact the petitioner no. 1 raised the objection of non-joinder 
of necessary parties in his petition of objections before the Special 
Officer and contended that the petition for restoration was not main- 
tainable in law. 

HELD: The provisions of the Code of Civil Procedure have been 
made applicable under section 8 of the Act, to such proceeding before 


*Civil Revision case no. 3690 of 1976 


` 
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e the Special Officer relating to production ‘of evidence and attendance 


of witnesses. At the appellate stage, the subsequent purchasers joined as 
appellants for the purpose of challenging the order of the Special Officer. 
True itis that the provisions of the Code do not, in terms, apply to procee- 
dings under the present Act in respect of joinder of parties but in view of 
the fact that the appeal was fiied by the ultimate transfsrees also, they 
are bound by the appellate order under challenge in this Rule and 
accordingly the objection as to the defect of parties cannot be enter- 
tained at this stage. Moreover, the purpose of serving notice upon the trans- 
feree is to afford him an opportunity to contest the case for restoration. 
lt appears that the ultimate transferees were present at the proceeding before 
the Special Officer and also appeared as witnesses opposing the prayer for 
restoration. Hence, no prejudice was caused to those subsequent transferees 
who by their own acts not only submitted to the jurisdiction of the appellate 
authority but also were present before the Special Officer opposing resto- 
ration. In the circumstances, the contention relating to defect of 
necessary parties in the restoratidn application fails. 

The need of money for construction and completion of the only 
residential accommodation comes within the purview of clause (a) of 
section 4 (1) of the said Act. That being so, the restoration application is 
maintainable. 

Case referred to : 

(1) Chittaranjan Ghosh y.. State of West Bengal, 1976 (2) CLJ 180 


Radhakanta Bhattacharyya and Madan Mohan Ghosh .. for the Petitioners 
Asit Kumar Banerjee “3 ee . for the Opposite Parties 
The judgment of the Court was as follows :- — , 
This Rule is directed against an appellate order passed by the appe- 
ilate Authority on the 22nd of August, 1976 whereby the appeal was 
dismissed and the decision of the Special Officer under- the West Bengal 
Restoration of Alienated Land Act, 1973 dated the 28th of April, 1975 
was affirmed. The material facts are that on the 12th of January, 1972 
Dulali Debi for self and as guardian of her minor sons sold about 18 
sataks of raiyati land described in the schedule to the kobala to Sadhan 
Chandra Kolay, petitioner No. 1 in this Rule. In the kobala it was 
stated that for the purpose of debt incurred for treatment of minor sons 
and their maintenance and for other necessary. expenses she urgently 
required the money and sold the suit property to petitioner No. 1 for 
Rs. 200/-. On or about the 17th of May, 1974 Dulali Debi filed a peti- 
tion under Section 4 of the said Act and rule 3(1) of the West Benga! 
Restoration of Alienated Land Rules for effecting restoration to her of the 
aforesaid land sold by her. In this application it was said that there 
was an oral agreement for reconveyance of the land to Dulali Debi which 


was however denied by petitioner No. 1. 
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2. On service of the application the petitioner No. 1 denied the alle- 
gations made therein contending that the sale was not a distress sale and 
there was also no oral agreement for reconveyance of the property. It was 
further stated that the said lands were already sold by him to Jogendra 

° Nath Koley and also to Sridam Chandra Koley and Mritunjoy Kolay, minor 
sons of Jogendra Nath Kolay. This application was tried on evidence and 
the Snecial Officer referred to the evidence given by Dulali Debi wherein 
she stated that the money was required for construction of the dwelling 
house. In view of the contradictions between the statements in the 
kobala and in the evidence by Dulali Debi, the said Officer was of opinion 
that it could not be taken beyond doubt that the transfer was made being 
in distress or in need of money for maintenance of herself or her family 
or for her khas cultivation. Even so the said Officer on evidence held 
that there was an oral agreement for reconveyance of the property to her. 
He accordingly allowed the application and directed that the disputed 
land was to be restored to Dulali Debi and her minor sons who were the 
owners of the property. There wasa further direction on the transfers 
to pay Rs. 160/- to Jogendra Nath Kolay, father of the minor sons, 
(Rs. 200/- as refund of consideration plus Rs. 26/- interest less Rs. 66/- 
being costs of paddy) in eight instalments by the 3lst of December, 
1975. 

3. Against this decision Sadhan Chandra Kolay perferred an appeal 
to the appellate Authority and in this appeal his transferees Sridam and 
Mritunjoy, minors, by their guardian father, Jogendra, as also Jogendra 
in his individual capacity were also the appellants. The appellate Autho- 
rity was of opinion that the user of the money for the construction of 
dwelling-house is an enabling requirement of the human life and expen» 
diture in this court cannot be treated non-essential and need for such 
expenditure is a distress as contemplated under section 4{1) (a) of the 
Act. The appellate authority did not entor into the question as to whether 
there was any oral agreement for such sale and held that as such there 
was no need to go into the evidence of other witnesses. 


4. In support of the Rule Mr. Bhattacharyya has firstly contended 
that the application suffers from a fatal defect as to parties in that the 
ultimate transferees had not been made parties to this application and the 
definition of transferee includes subsequent transferee who in law are 
entitled to notice. The subsequent transferees here were actually men- 
tioned by the petitioner No. 1 in his petition of objection. He accordin- 
gly submits that this application was not maintainable in law. 

5. There can be little dispute that if the provisions of the Code are 
applicable in proceedings under the Act in respect of the joinder of 
parties Mr. Bhattaeharyya’s contention is likely succeed. The provisions of 
the Code have been made applicable under Section 8 to proceedings before 
the Special Officer in regard to production of evidence and attendance of 
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witnesses. But in this case against the aforesaid order of the Special 
Officer an appeal was preferred as already indicated. In this appeal, the 
ultimate transferees joined álso as appellants and challenged the order of 
the said Officer. As the provisions of tke Code do not in terms apply 
to this Act in respect of joinder of parties in view of the position that the 
appeal was filed by the ultimate transferees also they are bound by the 
appellate order under challenge in this rule, and accordingly the abjection 
as to defect of parties cannot be entertained. Further the purpose 
of notice to the transferee is to afford him an opportunity to ‘contest 
the case for restoration. The opposite party No. 4 Jogendra, it has been 
found, was present throughout the proceedings and appeared as 
witness opposing restoration. Accordingly I do not think that any prej- 
udice was caused to the ultimate transferees who by their own act not 
only submitted to the jurisdiction of the appellate Authority under the Act 
but also were present before the Special Officer opposing restoration. In 
this view of the matter the contention of Mr. Bhattacharyya as regards 
defect of parties is overruled. 

6. Mr. Bhattacharyya has next submitted that the construction of 
the house is not within the ambit of the provisions of clause (a) of Section 
4(1) of the ‘Act. He has referred to the decision in (1) Chittaranjan 
Ghosh and ors. v. The State of West Bengal, 1976(2}CLJ 180, in which 
it has been held that for the purpose of the Act distress must have only 
one meaning, namely, economic distress. Dulali Debi in her evidence 
has stated that she had no dwelling house and she was constructing her 
dwelling house for herself and her minor children to reside and she was in 
need of money for completion of the house. The distress she was suffe- 
ring at that time due to shortage of funds was also an economic distrees 
for her inability to construct and complete ‚the only dwelling house for 
residence of herself and her children. For those reasons I am of opinion 
that the Appellate Officer was correct in interpreting that the need of 
money for construction and completion of the only residential accomm- 
odation was well within the ambit of clause (a) of Section 4(1) of the Act. 

7. Further exercising jurisdiction under Article 227 of the Consti- 
tution I do not have the jurisdiction to reappreciate the evidence adduced 
in regard to the oral agreement. 


8. For these reasons, this Rule fails and is discharged. There will 
be no order as to costs. Time for payment of instalments if not paid is 
extended to December 1978. 


PR. ———— 
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{ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Amiya Kumar Mookerji 
Decision: April 20, 1977 
Sm. Snehalata Sur pee ses ss Petitioner 
l Versus 
State of West Bengal & Ors. ee ». Respondents* 


West Bengal Land Reforms Act (19of 1956, Sec. 19A (2) & (3)— 
Competency of J. L. R. O. to make order restraining Bhagchasi not to dis- 
turb the rights of some persons and threatening Bhagchasi with evil conse- 
quences if his order be not complied—Whether J.L.R.O. has jurisdiction 
to make order under Sec. 19A (2) & (3), 


The Junior Land Reforms Officer, Polba of village Mokalpur, 
Hooghly, made an order whereby the petitioner was directed not to 
disturb the opposite parties with respect to several plots of land mentioned 
in the impugned order as Bhagchasi and further if the petitioner fails to 
comply with the said order, legal action would be taken under section 
I9A (2) & (3) of the W. B. Land Reforms Act 1955 against the 
petitioners. The petitioner challenged the said order of the J. L. R.O. 
and obtained the Rule. 

HELD: The JLRO in making the order complained of has acted 
without jurisdiction and as such the impugned order is liable to be quashed. 
Mrinal Kanti Das m .. Jor the Petitioner 

The judgment of the Court was as follows :— 

This Rule is directed against an order dated 19.5.1973 passed by the 
J.L R.O. by which the petitioner was asked not to disturb the right of the 
opposite parties with respect to certain plots mentioned in the said order 
as Bhagchasi and if the petitioner fails to comply with the said order, the 
JL.R.O. threatened that legal action would be taken under section 19A 
(2) and (3) of the West Bengal Land Reforms Act, 1955, against the 
petitioner. It is contended by the learned Advocate appearing on behalf 
of the petitioner that the impugned order is illegal and without jurisdic- 
tion inasmch as if the Bargadar was threatened for eviction, under section 
18(1) of the West Bengal Land Reforms Act, the special officer empow- 
ered under the said Act is incompetent to decide the point. Moreover 
the J. L. R.O. has got no jurisdiction to entertain any complaint 
under section 19A(i) or (ii) of the said Act. A person is liable to be 
punished with imprisonment or fine if he does not comply with the order 
made by the prescribed authority, but such punishment can be inflicted 
only by a competent Magistrate upon a complaint being brought bcfore 
him and only after complying with the provisions of the Criminal Proce- 
dure Code for the trial of such offences. The J.L.R.O. cannot assume 
jurisdiction of the special officer and refer the matter to the officer-in- charge 

* Civil Rule no. 2517 (w) of 1973. 
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of Poljce Station for the purpose of giving protection to the opposite 
parties. 


2. No one appeared on behalf of the State. No affidavit-in-oppo- 
sition has been filed. Considering the facts and circumstances of the 
case, the impugned order of the J.L.R.O. whichis annexure B to the 
petition 1s quashed. This Rule is made absolute. 

3. This order, however, shall not prevent the respondent nos. 4 to 
6 to apply before the appropriate officer to seek relief under th: West 
Bengal Land Reforms Act. 


N.C. S. 


[ CIVIL APPELLATE JURISDICTION J 
Before Mr. Justice Ramendra Mohan Datta and Mr. Justice 
Salil Kumar Hazra 
l Decision: April 25, 1977 ' 
Joy Engineering Works Ltd. = .. Appellant 
Versus 


Fourth Industrial Tribunal, Calcutta & Ors. a ... Respondents” 


Industrial Disputes Act (14 of 1947), Sec. 10:1)—Reference under— 
Preliminary objection —-Whether dispute under reference is an industrial 
dispute ?— Whether teachers of Usha Sewing Schools are workmen ?—Sec. 
33B— Whether Government is competent to withdraw and transfer reference 
from one tribunal to another—No notice given to parties by Government 
before makings order u/s. 33B — Natural justice, if violated—Rule 68(3) of 
W. B Industrial Disputes Rules 1968 -Copy of settlement to be sent to 
Government on joint signatures —Provision mandatory. 

Fhe main point involved in this matter is whether the dispute which 

was referred to the Tribunal was an “industrial dispute” within the meaning 
of sectlon 2(k) of the Industrial Disputes Act. 

The petitioner company runs various Usha Sewing schools. The 
teachers and durwans of the said schools demanded payment of dearness 
allowance. The company refused to pay the same and the reference was 
made to the Second Industrial Tribunal after the conciliation proceedings 
had failed. The company challenged the Order of Reference, and took 
a preliminary point of law before the Tribunal that the Order of Reference 
and the subsequent transfer of the reference from the Second Industrial 
Tribunal to the Fourth Industrial Tribunal were ‘invalid. It has been conten- 
ded that the different Ushas Sewing schools are not industries within the 
meaning of the expression ‘“‘industry” as defined in section 2(j) of the Act. 
In any event, the teachers of the said schools cannot come within the 
meaning of the word as defined in section 2(s) of the said Act. 


* Appeal from Original Order no. 16 of 1975 (Mandamus) 
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HELD: Ou consideration of the facts of the case, it appears 
that the teachers of the Usha Sewing schools and the durwans connected 
therewith are workmen within the mecning of the word as defined in the 
Industrial Disputes Act and they having been rendering material services 
to the company with a view to produce material goods. They are part and 
parcel of the company, connected with and controlled by the company 
through its Sales Division. They aré directly connected with the push- 
ing of the sales of Usha Sewing machines to their students. T heir 
salary, pay scale, bonus, provident fund, leave facilities etc. are the 
same as enjoyed by the other workmen of the indusiry and particularly 
that of the Sales Division. dlt is quite evident that there is functional 
intigration and interdependence as between the Sales Division and the 
Schools. it may be noted that there is no separate managing committee 
for tke schools and the entire thing is looked after by the Sales Division 
of the Joy Engineering Works Lid The company itself treated the teachers 
as workman before the Conciliation Officer in arriving at a settlement of 
an industrial dispute on a previous occasion That by itself suggest 
that it was an industrial dispute within the meaning of the Act and it was 
resolved therein. The dispute here arises when these employees were 
deprived of their claim of dearness allowance which the others have got. 
Hence there is direct and substantial interest and community of interest of 
the workers working under the same Sales Division. Accordingly the 
other workmen could very well make a common cause with these employees. 

The Order of REENER is valid and cannot be assailed as made 
without jurisdiction. 

‘It is contended that as ro sufficient reasons have been stated as 18° 
required under section 33B of the Act, the order made undcr section 
33B is invalid. Itis urged that neither the reference could validly be 
made toa Tribunal which had no judge nor could such reference be 
called a pending reference within the meaning of section 33B. It is 
contended that if the Presiding Officer is not in existence then there 
cannot be any question of any refcrence being pending before him. 

HELD: [t is true that a reference under section I0 is discretionary 
but once this discretion is exercised in favour of making a reference and 
the matter is refered to the Tribunal, the administrative power of the 
appropriate government generaly comes to an end though not for all purposes 
and the judicial process begins. Luring this period inspite of such 
administrative interference for the said limited purposes the matter 
remains pending before the Tribunal and continues to beso even at the 
same time the appropriate Government exercises power under sections 8 and 
33B. The administrative power under such circumstances is exercised in 
aid of the judicial process. This interference with the judicial function 
by the executive has to be sparingly exercised and in order that such 
exireme power is not exercised capraciously, it has been provided that the 
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reasons in respeci of exercising such administrative power have to be stated 
in the erder itself so that, if need be, the same might to be subjected to judi- 
cial review. Thatis the reason why the executive has been required to 
comply with the mandatory provision in case itis thought that the matter 
hes to be transferred from one tribunal to another. 

In the instant case, the reasons have been stated in the order and as 
such it must be held that the requirements have been complied with in the 
facts and circumstances of the case. No further reason could be called fors 
for the purpose of withdrawing and transferring the case te another tribunal. 


On the question as to whether the vacancy shold have been 
filled up under section 8 instead of exercising powers under section 33B., 
it is held that it is not obligatory on the part of the appropriate 
government to fill up the vacancy in order to exercise powers under section 
33B. In otherwords, section 8 is no bar to the exercise of power under 
section 338. The power under section 8 is independant of the power con- 
fered by section 338. Section 8 does not in any way control the provisions 
of section 33B. many event, the language in the two sections, being 
sections 8 and 33B, do not in any way, indicate that section 8 isa controll- 
ing section. 


Once a reference is made. under section IU(l), the reference is 
commenced before the Tribunal and it would continue to be pending before 
the Tribunal whether or not the Presiding Judge is there or there is a 
vacancy. Accordingly, such a reference remains a valid reference and there 
can be no difficulty in exercising powers under section 33B in withdrawing 
and transferring the matter from the said Tribunal to another. It is the 
pending matter which is withdrawn and transferred under section 33B of 
the Act. 


4 
It was next contended by the appellant that before the order of with- 
drawal and transfer was made under section 33B, no notice was served 
upon the appellant and that not having been done the principles of 
natural justice had been violated with the result that the order of transfer 
became invalid. 


HELD: The facts of this case reveal that after the order of reference 
was made nothing whatsoever was done by the Tribunal because there was no 
judge who could take action thereon. It remained pending for a few 
months and then it was sought to be expedited by transferring it to another 
Tribunal. It is difficult to appreciate how under such circumstances the 
Government could be called upon’to give a notice to the parties before 
making an order under section 33B. There cannot be any principle involved 
in giving such notice. Nobody's rights could possibly have been affected 
in taking action under section 338. These are special facts and clreums- 
tances which have to be considered to appreciate whether or not the 
principles of natural justice has been violated. This is case where there is 
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no provision where: by the Government is called upon to give any notice 

before taking such action under section 33B and in the special facts and 
circumstances of this case it does not appear that there ‘could be any 

question of the principle of natural justice being violated for not giving such 

notice to the appellant. In this cornection reference may be made to the 

provisions. of section 12(5) of the Act which provides specifically that reasons 

kave to be comnunicated. There is no such requirement provided under sec. 

33B and such a provision should not be unnecessarily read into the provision 

to bring into play the principles of natural justice. The legislature was 
conscious as to whether it was necessary that the reasons had to be com- 
municated and whether it would be sufficient if reasons were to be stated 
in the order. 


The power exercised under section 33B by the appropriate Govern- 
ment was valid and proper and the order of withdrawal and transfer 
could not be challenged as invalid. 


It has been next contended that the Order of Reference is invalid bec- 
ause a settlement arrived at by and between the parties remained operative 
and the same would remain binding on the parties until two months’ 
notice would be given to either of the parties 

HELV : Admittedly, the requirement under Rule 68(3) of the West 
Bengal Industrial Disputes Rules of 1958 had not been complied with in the 
instant case, A copy of such settlement had not been sent jointly to the 
Gsvernment. Compliance of such requirement is not an idle ceremony. The 
said sub-rule (3) of Rule 68 is a mandatory provision which must be strictly 
complied with. If a copy of such settlement is not jointly sent then the Gover- 
nment can not take any notice of it. That being the position, no valid settle- 
ment stands in the way of the Order of Reference. 


Cases referred to : a 
(1) Management of Safdarjung Hospital v. Kuldip Singh Sethi, AIR 
1970 SC 1407 


(2) Secretary, Madras Gymkhana Club Employees Union v. Manage- 
ment of the Gymkhana Club, AIR 1968 SC 554 

(3) Workmen of Demakuchi Tea Estate v. Demakuchi Tea Estate, 
AIR 1958 SC 353 

(4) University of Delhi v. Ram Nath, AIR 1963 SC 1873 

(5) Management of the Federation of India Chamber of Commerce and 
Industry v. Their workmen, AIR 1972 SC 763 

(6) Workmen of Indian Standards Institution yv. Management of Indian 

_ Standards Institution, AIR 1976 SC 146 

(7) Karuppannam v. Addl. Registrar of Trade Unions, 1976 (2) MLJ 

43 


(8) City of Nagpur y. [ts employees, AIR 1960 SC 675 
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: (9) Vishnu Sugar Mills Ltd v. State of Bihar, AIR 1964 Pat 94 : 1966 
(1) LLJ 777 
(10) Associated Electrical Industries v. Its workmen, AIR 1967 SC 284 
(11) Workmen of Punjab Worsted Spinning Mills y. State of Punjab, 
1965 (2) LLJ 218 ) 
(12) Technological Institute of Textile y. Labour Court, 1970 (1) LLJ 


(188 
Milan Banerjee and C.R. Dutta a .. for the Appella 
Parbati P. Ghosh T .. for the State 


Susil Kumar Biswas and Miss Swagata Biswas .. for the Workmen's Union 

The judgment of the Court was as follows : — 

Datta, J.: This appeal arises out of the Order dated 16th August, 
1974 passed by Masud, J. The learned judge discharged the Rule obtained 
by The Joy Engineering Works Limited, hereinafter called “‘the Com- 
pany”. 

l 2. The main point which is involved in this matter is whether the 

dispute which was referred to by the Government of West Bengal was- 
an ‘‘industrial dispute” within the meaning of section 2(k) of the Indust- 

rial Disputes Act, 1947. The short facts are that the petitioner company 

runs various Usha Sewing Schools. The teachers and the durwans of the 

said schools demanded payment of dearness allowance. The company 

refused to pay the same and the reference was made to the Second Indus- 

trial Tribunal by the Government after the conciliation proceedings had 

failed. The appellant company challenged the order of reference and 

took a preliminary point of law before the Tribunal that the order of 

reference dated 31st January, 1972 and the order of transfer of the indus- 

trial: dispute from the Second Industrial Tribunal to the Fourth Industrial 

Tribunal dated 25th May, 1972 were invalid. It is contended that the ' 
different Usha Sewing Schools are not industries within the meaning of 

the word “industry” as defined in Section 2(j) of the said Act, 1947. In 

any event, the teachers of the said schools cannot come within the 

meaning of the word as defined in Section 2(s) of the said Act of 1947. 

3. On behalf of the appellant reliance has been placed on the case 
of (1) The Management of Safdarjung Hospital, New Delhi v. Kuldip Singh 
Sethi, reported in AIR 1970 SC 1407 in which the Supreme Court after 
reviewing many of its previous decisions in connection with the expression 
“industry”, “workman” and “industrial dispute” as defined by the Indust- 
tial Disputes Act, 1947 laid down the principles broadly. At page 1413 
the Supreme Court observed “It therefore follows that before an indus- 
trial dispute can be raised between employers and their employees or 
between employers and employees or between employees and employees in 
relation to the employment or non-employment or the terms of employ- 
ment or with the condition of labour of any person, there must be first 
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established a relationship of employers and employees associating toge- 
ther, the former following a trade, business, manufacture, undertaking 
or calling of employers in the production of material goods and material 
services and the latter following any calling, service, employment, han- 
dicraft or industrial occupation or avocation of workmen in aid of the 
employers’ enterprise. It is not necessary that there must be a profit 
motive but the enterprise must be analogus to trade or business in a 
Commercial sense”, then again at page 1414 the Supreme Court accepted 
the conclusion arrived at by its previous judgment and decision in (2) 
Gymkhana Club case, reported in AIR 1968 SC 554. The conclusion 
which was so accepted runs as follows “...... ..before the work engaged 
it cannot be described as an industry, it must bear the definite character 
of “trade?” or ‘“‘business” or “manufacture” or ‘‘calling’ or must be 
capable of being described, as an undertaking resulting in material goods 
or material services”. 

4. Regarding “material services” and the meaning to be attached 
to the said expression the Supreme Court in the above case at page 1413 
observed :— 

“Matecial services are not services which depend wholly or largely 
upon onthe contribution or professional knowledge, skill or 
dexterity for the production of a result. Such services being given 
individually and by individual are services no doubt but not material 
services. Even an establishment where many such operate cannot be 
said to convert their professional services into material services. Mate- 
rial services involved an activity carried on through co-operation 
between employers and employees to provide the community with the 
use of something such as electric power, water, transportation, mail 
delivery, telephone and the light. In providing these services there 
may be employment of trained men, and even professional men 
but the emphasis is not on what these men do but upon the producti- 
vity of a service organised as an industry and commercially valuable. 
Thus the service of professional men involving benefit to individuals 
according to their needs, such as doctors, teachers, lawyers, solicitors 
etc. are easily distinguishable from an activity such as transport 
service. The latter is of a commercial character in which something is 
brought into existance quite apart from the benefit to particular indi- 
viduals. It is the production of this something which is described as 
the production of material services’. 

5. Applying the above principles to the facts of this case, it has 
been examined if it can be said that the teaching staff and the durwans of 
the Usha Sewing Schools are “workmen” within the meaning of the 
industrial Disputes Act. 

6. This necessarily involves the determination of the questions as 
to whether the said persons are engaged in producing any material goods 
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Or rendering any material services. Are they running the sewing schools in 
a Manner unconnected with the industry itself ? Have these schools inde- 
pendent existence apart from the industry being that of the Joy Engineering 
Works Ltd.? What is the nature of service which is being rendered by 
the teaching staffs in such sewing schools? It ts further to be considered 
whether the teachers in the said sewirg school are using their intellec- 
tual skill alone while teaching the students in sewing. 

7. Itis thus necessary to go into the question in details and for 
that purpose we have to examine the findings of the Tribunal in this 
respect. 

8. From the order of the Tribunal it appears that in deciding the 
preliminary objections raised by the Company the Tribunal not only went 
into the documentary evidence placed before it but also the oral evidence 
adduced on behalf of the parties. 

9, The facts as appreciated by the Tribunal may be set out as 
follows :- 

There are at present 85 Usha Sewing Schools spread over in different 
cities and suburban towns throughout the State. The employees of the 
schools who are designated as teachers are employed by the Company. In 
1961 there was a dispute between the company and the employees of the 
said schools in respect whereof an agreement was entered into whereby the 
employees of the schools were treated as workmen of the Company that 
is, of the Joy Engineering Works Limited. Thereafter the said company 
entrusted one Eastern India Usha Corporation for conducting the sales of 
Usha Sewing Machines in West Bengal. The. said Eastern India Usha 
Corporation is the sales division of the Company. The said Sewing 
Schools which were started by the Company were all controlled by the 
Sales Division. In 1968 there was a bipartite - settlement between the 
Union and the Sales Divison under the Industrial Disputes Act. All the 
employees of the schools used to get bonus under the Bonus Act like the 
workmen of the factory of the said Joy Engineering Works Limited and 
other offices. They also got Provident Fund facilities and were also 
entitled to casual leave and sick leave like any other workmen of the 
Company. The Tribunal came to the finding that the Company all along 
treated Usha Sewing School as an industry within the meaning of the 
Industrial Disputes Act. The Tribunal relied on the evidence of one Sati 
Devi who gave evidence on behalf of the said teachers and durwans to the 
effect that the said persons often would be called by the Sales Manager to 
push Usha Machines amongst the students According to Sati Devi the 
schools were the sales organisations as each students purchased a machine 
from the Company after training. The Tribunal relied on a letter (Ext. 1) 
dated 21st October, 1972 written by the Divisional Sales Manager add- 
ressed to all teachers of Usha Sewing Schools and particularly the first 
paragraph thercof which read as follows :- 
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“Usha Sewing Schools were started asa sales aid for sewing 

machines. That was the time when home sewing was aot very popular 

-and it was necessary to popularise it and the Company used exhibitions 
contests and schools for this purpose”. 

19. On behalf of the petitioner appellant a lot of comments has 
been made inasmuch as both the Tribunaland the Trial Court have 
relied on the said passage alone without going into other statements con- 
tained in the said letter of the Divisional Sales Manager and particularly 
to the paragraph appearing thereafter. 

To appreciate the said letter fully it is necessary to set out the same 
an full. j 

*... Eastern India Usha Corporation, 

( A division of the Joy Engineering Works Ltd. ), 

ee 10. Middleton Row, 3rd floor, 

Calcutta-16. Dated October 21, 1972. 

Circular No. EJ/AD/G-18/2590. 

To 

All Teachers of 

Usha Sewing Schools. 

Madam, 


Usha Sewing Schools were started as a sales aid fcr sewing machines. 
That was the time when homesewing was not very popular and it was 
necessary to popularise it and the Company used exhibition contests and 
schools for this purpose. 

The situations has now changed and homesewing is common. Sch- 
ools do not therefore serve the purpose for which they were originally 
Started. They however still constitute a useful institution at which girls 
can learn sewing and embroidery at a moderate fee. Keeping this into 
view, EIU has continued to maintain and supsidise Usha schools. Ano- 
ther reasons for continuing the schools has been that the large number of 
teachers and other staffs are on their rolls and discontinuence of schools 
would mean unemployment for them. 

Unfortunately a situation has now arisen when the schools have not 
only ceased to be useful from the Company’s business point of view but 
have in fact become a drain on income. EIU has been loosing about Rs. 
' 20,000/- per month and these in West Bengal. This is a loss which the 
Company cannot bear, and if the schools do not become self sufficient, 
they will have to be closed. The situation is threatening to become worse 
because school staff have been asking for dearness allowance etc. 

We would like to avoid hardship to the school staff. A suggestion 
has therefore been made that the uneconomic schools may be handed 
over to such teachers as may be interested into taking them over on a 
mutually satisfactory basis. When a school is owned and managed by a 
teacher and her colleagues their tnterest in it will be more, control will be 
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better and they will definitely be able to. make them profitable. The 
Company will help in various ways by supplying the machines and other 
implements on reasonable terms and by conferring on the schools the 
status of affiliated schools so that students can stil be sponsored by them 
for the Usha diploma. 

This cannot obviously by a whole sale scheme and individual pro- 
posal will have to be examined, on merits. I hope that teachers will 
initiative and’ confidence will come forward with proposals so that Usha 
Sewing Schools will continue to serve the community and the teachers and 
other staff will continue to benefit by them to even greater extent. 

You may please address your proposal to me personally so that we 


can attend to them promptly. 
Yours faithfully, 


Sd/- Illegible. 
Divisional Sales Manager. 


C. C. to: Co. General Manager/Marketing 
EIU Control Section. 
is H. O. Delhi. 
EIU - Divisional Sales Manager, /Admn. 
Accounts Department, 
Sales Officer, 
Supervisor. 

íl. it will appear from the contents of the above letter that the 
comments made on behalf of the petitioner appellant has no justification. 
It clearly shows the primary purpose why the sewing schools 
were originally started. The said schools are still being run under 
the Sales Division of the Joy Engineering Works Limited. The main 
contents of the letter is that the schools are no longer profitable concerns 
and as such they have become a burden on the Company’s finances. Moie- 
over, itis to be noted that the letter was written as late as on 2!st Octo- 
ber, 1972 whereas the order of reference was made as early as on 3lst 
January, 1972. That may very well suggest that the rest of the letter 
related to the period subsequent to the date of the order of reference and 
not to the time when the order of reference was made. 

12. The learned trial judge has rightly taken note of the fact that 
it is not the dispute between Usha Embroidery and the Tailoring Schools 
and their workmen, which has been referred to in the order of refe- 
rence. The dispute here refers to Eastern India Usha Corporation 
which is the Sales Division of Joy Engineering Works Limited and 
their workmen. These schools have therefore no independent existence 
apart from the industry itself and accordingly the position of the 
teaching staff and of the durwans and other workmen of the said industry 
would be the same. They do not stand on a different footing from the other 
staff of the industry. Accordingly, the present case is in no way affected 
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by the principles decided in the case of (3) Workmen of Demakuchi Tea 
Estate v. Demakuchi Tea Estate, AIR 1958 SC 353 at page 364. .The 
dispute which is the subject matter of the order of reference is undou- 
btedly between the company which is the Joy Engineering Works Limited 
and its workmen. Under those circumstances the principles decided by 
the Supreme Court in a series of cases such as (4) University of Delhi v. 
Ram Nath, which deal with educational institution only are not attracted 
to the facts and circumstances of the present case. 


13. Here in this case the facts are not that the teachers did not in 


any way contribute to the material service of the factory. The facts as 
found by the Tribunal are entirely different and we do not see any reason 
as to why such findings should not be accepted. I have already set out 
the said letter containing the admission that the primary object of starting 
the Usha Sewing Schools was to promote sales of sewing machines. Over 
and above that the evidence adduced on behalf of the workmen is that 
the schools are run by the Sales Division of Joy Engineering Works. The 
teaching staff, not only impart tailoring education but they also promote 
sales of the sewing machines to the students. The evidence of Sita Devi 
reveals that she has herself at her initiative caused sales of atleast 50 
machines to the students. The further fact is that the schools were not 
economically self supporting and as such the company subsidised the same 
in so far as the deficit was concerned. On a previous occasion on July 
3, 196l an agreement for 3 years was entered into wherein the Provident 
Fund benefit were extended to the schools and the salaries of the appren- 
tice-ship teachers and other teaching staff and dearness allowances were 
increased. Thereafter an another representations was made in April, 
1967. Certain other benefits were confcrred on the teaching staff and 
the durwans. Then again, in November, 1967 on the basis of such repre- 
sentation and a charter of demand the scales of pay were again revised 
and higher pay was fixed for them. This fact would show that the com- 
pany had all along treated the teaching staff and the durwans of the schools 
as their workmen. It is further to be noted that except for the dearness 
allowance, in respect of other matters such as the provident fund, bonus, 
leave and other facilities the teaching staff of the schools did not in any 
way stand differently from the other workmen of the sales division of Joy 
Engineering Works. The Tribunal took note of the fact that the company 
had Usha sewing schools in different cities and in the suburbon towns 
through out the State. The company had started and maintained an air 
conditioned school at Chowringhee in Grand Hotel Arcode. This must 
have been done in aid of publicity. In 1968 there was a bipartite settlement 
between the Union and the sales division of Joy Engineering Works under 


the provision of the Industrial Disputes Act. All the old employees of the 
schools got the benefit of the Bonus Act just as that of the other workmen 
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of the factory. The Tribunal believed the evidence of Sita Devi who 
deposed before the Tribunal to the above effect. 

14. The learned trial Judge took note of the fact that in the third 
schedule to the Industrial Disputes Act it is specifically stated that the 
question of bonus and the provident fund were matters which were 
within the jurisdiction of the Industrial Tribunal. The learned trial 
Judge also relied on the opening sentence of the said letter dated October 
21, 1972 which has been set out in full hereinabove. 

15. On these facts the present case stands on a different footing 
and the various principles of law decided in the various cases by the Supre- 
me Court, if correctly applied, would make the sewing schools parts of the 
Industry itself. The teachers and the durwans of the said sewing schools 
likewise would be placed at par with the other workmen of the Industry 
being the Joy Engineering Works. The learned trial Judge has dealt 
with the said cases in details in his judgment. The learned trial Judge 
delivered his judgment on 16th August 1974 and since then several other 
recent pronouncements have been made by the Supreme coum and other 
High Courts touching on similar points. 

16. The learned trial Judge distinguished the Delhi University case 
(supra) from the facts of the instant case. Both the tribunal and the 
learned trial Judge have proceeded on the basis of the fact that the teachers 
on the sewing schools were engaged not only in imparting tailoring educa- 
tion but also in promoting the sales of the sewing machines. The students 
who learned sewing were expected to buy sewing machines otherwise 
their training would become useless. The tribunal accepted the position > 
on point of fact that the teachers of the schools were often asked by the 
sales division to push selling of the sewing machines among the students. 
The tribunal also accepted the schools as parts Of the sales division of the 
Company. It has further found that the teachers in the sewing schools were 
not teachers simpliciter as in an educational institution where their duty is 
merely to impart education to the students. They were competent to 
deal with the technical matters relating to the sewing machines and could 
make the machines in order in case it would become defective. In that 
sense they would show the technical aspect of the machines to the stu- 
dents and teach them how to handle the same in the proper way. They 
would demonstrate and do the manual labour in running the machines 
for the purpose of imparting tailoring education and in that sense they 
would do some manual work. The main teaching staff of the school 
generally would comprise of clerks, accountants etc. and there is no 
evidence that such works would be done by any schools. The same must 
have been done by the teachers themselves. Furthermore, the teachers: 
were also responsible for doing the supervisory works in respect of the 
running of the schools and under those circumstances the teachers can 
very well be called workmen within the meaning of section 2(s) of the 


1978(1)CL)] Joy Engg. Works Ltd. v. Fourth Industrial Tribunal 249 


Industrial Disputes Act. That being the position the schools from a 
part of the main industry and its teaching staff and durwans stand on 
the same footing as those of the other workers. Accordingly the order 
of reference cannot be challenged on the ground that the same relates 
to an institution which is not an industry. 

17. The principle has been decided by the Supreme Court in 
a series of cases. In the case of (2) The Secretary, Madras Gym- 
Khana Club Employees’ Union v. The Management of the Gymkhana Club, 
reported in AIR 1968 SC 554 at page 562 it was observed : 

“The principles so. far settled came to this. Every human activity 
in which enters the relationship of employers and employees, is 
not necessarily creative of an industry.—Personal services rendered 
by domestic and other servants, administrative services of public 
Officials, service in aid of occupations of professional men, such 
as doctors and lawyers, etc., employment of teachers and so on 
may result in relationship in which there are employers on the one 
side and employees on the other but they must be excluded 
because they do not come within the denotation of the term “indus- 
try”. Primarily, therefore, industrial disputes occur when the 
Operation undertaken rests upon co-operation between employers and 
employees with a view to production and distribution of material 
goods, in other words, wealth, but they may arise also in cases 
where the co-operation is to produce material services.” 

The Supreme Court at page 563 arrived at the conclusion the 
relevant passage whereof has been set out in the beginning of this 
judgment, to the effect that to be an industry-the work 

“must bear the definite character of ‘trade’ or ‘business’ or manu- 

facture or calling or must be capable of being described as an under- 

taking in material goods or material services”. 
_ As observed hereinabove, the matter thereafter cam: up for oenside- 
ration in the case of The Management of Safdarjung Hospital, 
New Delhiy. Kuldip Singh Sethi, reported in AIR 1970 SC 1407. This 
was a Bench of six learned Judges and the judgment was delivered by 
Hidayatullah, CJ. It will appear from page 1414 of the above report 
that the Supreme Court accepted the above conclusion arrived in 
the Madras Gymkhana club case (supra). Regarding its previous 
decision in the case of Hospital Mazdoor Sabha, AIR 1960 SC 610 the 
Supreme Court in this case observed at page 1415 that the said Hospital 
Mazdoor Sabha case took an extreme view of the matter which was not 
justified. This safdarjung Hospital case can be said to be the leading 
case on this point inasmuch as the subsequent cases which would be 
discussed presently have all followed the prineiples laid down in this 
_ case. At page 1414 it was observed that if a hospital, a nurshing home 
or dispensary is run as a business in a commercial way there may be 
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found elements of an industry there. Then the hospital would more 
than a place where persons can get treated for there ailment and it would 
become a business. The principle has been broadly stated in that case 
as will appear from the passages set out in the beginning of this judgment. 

18. The matter was again considered in the case of (5) The 
Management of the Federation of indian Chamber of Commerce and 
Industry v. Their workman, R. K. Mittal, AIR 1972 SC 763 by two 
learned judges of the Supreme Court. All the previous case jaws 
were again considered. It was observed at page 777: 

“In our view, the linch-pin of the definition of industry is to 
ascertain the systematic activity which the organisation is discharg- 
ing, namely whether it pertakes the nature of a business or trade, 
or is an undertaking or manufacture or calling of employers. 
If it its that and there is co-operation of the employer and the 
employee resulting in the production of material services, it is an 
industry notwithstanding that its objects are charitable or that it 
does not make profit or even where profits are made, they are 
not distributed among the members”. 

19. The latest pronuncement has been made in the case of (6) 
The workmen of Indian Standards Institution v. The Management of 
Indian Standards Institution, AIR 1976 SC 146. This is a decision 
by three of the learned judges ofthe Supreme Court. In this case 
also the Supreme Court analysed the principle decided in the various 
cases and ultimately held that the activities of the Indian Standards Insti- 
tution made it an industry within the meaning of the definition of 
the said Act. On facts it was found that the undertaking of the 
institution answered the broad test laid down in the Safdarjung 
Hospital case (Supra) and in the Federation of the Indian Chamber of 
Commerce and Industry case. 

20. Veeraswami C.J. sitting with Nataraja J. in the case of {7) 
Karuppannam v. Addl. Registrar of Trade Unions 1976 (2) M.L.J. 43 
applied the principle of Safdarjung Hospital case and observed that even 
professional people may be workmen if they aid in the production of 
material goods and render material services. On facts however it was 
found that Pasteur institution was not an industry within the meaning of 
the Act. 


21. Masud, J. has relied on the case of (8) City of Nagpur v. Its 
employees and others, AIR 1960 S.C. 675 but the said case has been 
criticised in subsequent dicisions of the supreme court. We however, 
observe that it is not necessary to rely on the said case for the purpose of 
arriving at our decision. We hold that the principle decided in the case 
of University of Delhi v. Ramnath, (Supra) bas no application in the facts 
and circumstances of this case because in the present case the Schools 
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are being run in a commercial way and these schools can not be described 
solely as educational institution. 

22. Considering the facts of this case we have no doubt in our mind 
that the teachers of the Usha Sewing Schools and the durwans connected 
therewith are workmen within the meaning of the word as defined in the 
Industrial Disputes Act and that they have been rendering material services 
lp the company with a view to produce material goods. They are part 
and parcel of the company, connected with and controlled by the company 
through its sales division. They are directly cannected with the pushing 
of sales of Usha sewing machines to their students. Their salary, pay 
scale, bonus, provident fund, leave facilities etc. are the same as enjoyed 
by the other workmen Of the mdustry and particularly that of the sales 
division. It is quite evident that there is furetional integration and inter- 
dependence as between the sales division and the schools. It is to be 
noted that there is no separate managing committee for the schools and 
the entire thing is looked after by the sales division of Joy Engineering 
Works Ltd. The company itself treated the teachers as workmen before 
the conciliation officer in arriving at a settlement of an industrial dispute 
on a previous occasion. That by itself would suggest that it was an indus- 
trial dispute within the meaning of the Act and it was resolved therein. 
The dispute here arose when these employees were deprived of their claim 
for dearness allowance which others have got. Hence there is direct and 
substantial interest and community of interest of the workers working 
under the same sales division. Accordingly the other workmen could very 
well make a common cause with these employees. 

23 The decision in the case of (9) Vishnu Sugar Mills Ltd. Harkoa 
v. State of Bihar, and others, AJR 1964 Patna, 94, 1966 (1) L.L.J. 777 
is distinguishable on facts. The learned trial Judge has rightly observed 
that the said report in the Patna ease did not disclose the character of 
such primary schools, or the terms of employment or condition of service 
of the said dismissed teachers. We have already observed that the case of 
University of Delhi vy. Ramnath has no application to this case and the 
same is distinguishable on facts. We accordingly hold that. the said 
schools form part of the main industry viz., Joy Engineering Works Ltd. 
inasmuch as they- satisfy the test as laid down in the several Supreme 
Court cases discussed above. 

24. That being the pos‘tion the order of reference is valid and can 
not be assailed as made without jurisdiction. 

25. Another important point has been raised by Mr. Banerjee in 
this appeal that the order of reference was first made on 31st January, 1972 
fer deciding the industrial dispute by the Second Industrial Tribunal. 
Thereafter it transpired that the Second Industrial Tribunal was without 
any Judge and, accordingly, in exercise of the power conferred by Section 
33B of the Industrial Disputes Act, 1947 the said Industrial Dispute was 
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withdrawn from the said Second Industrial Tribunal and transferred to 
the Fourth Industrial Tribunal. The said order dated 25th May, 1972 is 
set out as follows :— 
“GOVERNMENT OF WEST BENGAL 
LABOUR DEPARTMENT. 
ORDER 
Calcutta, 
No. 2696 - I.R. the 25th May, 1972. ° 
IR/104-219/71. | 

Whereas an industrial dispute exists between Messrs. Eastern India 
Usha Corporation (a division of the Joy Engineering Works Ltd.) 10, 
Middleton Row, Calcutta-16, and their workmen, represented by Joy 
Engineering Employees’ Union, 113/2, Hazra Road, Calcutta-26 rela- 
ting to the matter specified in the schedule below, being a matter specified 
in the Third Schedule to the Industrial Disputes Act, 1947 ( Act XIV of 
1947 ); 

And whereas under the Government of West Bengal, Labour 
Department Order No. 421-I. R./IR/104-219/71 dated the 31st January, 
1972 the said industrial dispute was referred to the Second Industrial 
Tribunal, constituted under this Department notification No. 808-I.R./ 
IR/3A-2/57 dated the 11th March, 1957 for adjudication. 

And whereas the said second industrial tribunal is without any judge 
and it is expedient that the proceedings of the said industrial dispute 
should be withdrawn from the file of the second industrial tribunal and 
transferred to some other tribunal for speedy disposal ; 

Now, therefore, in exercise of the power conferred by section 33B 
of the Industrial Disputes Act, 1947 (Act 14 of 1947), the Governor is 
pleased hereby to withdraw the proceedings of the said industrial dispute 
from the second industrial tribunal and -transfer the same for disposal to 
the Fourth Industrial Tribunal constituted under Notification No. 808-IR/ 
IR/3A-2/57 dated the 11th March, 1957. | 

The said Fourth Industrial Tribunal shall for this purpose meet at 
such places and on such dates as it may direct. 

The schedule 

Dearness allowance for the teaching staff and durwans of Usha 
Sewing Schools. 

No. 2696/2(5)-IR By Order of the Governor 

N. R. Sircar 
Asstt. Secy. to the Govt. of 
West Bengal. 

26. It transpired that the judge of the Second Industrial Tribunal 
had retired on 2nd January, 1972 and there was no fresh appointment 
made until the second order of reference was made. Section 33B reads as 
follows : l 
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“(1) The appropriate Government may, by order in writing and 
for reasons to be stated therein, withdraw any proceedings under this 
Act pending before a Labour Court Tribunal or National Tribunal 
and transfer the same to another Labour Court, Tribunal or National 
Tribunal, as the case may be for the disposal of the proceeding and 
the Labour Court, Tribunal or National Tribunal to which the pro- 
. ceeding is so transferred may, subject to special directions in the order 
of transfer proceed either denovo or from the stage at which it was so 
transferred”. 

27. The first point urged by Mr. Banerjee is that no sufficient 
reasons have been stated as is required under section 33B and as such the 
order made under section 33B is invalid. From the said order of reference 
dated 25th May, 1972 it will appear that the only reason which has been 
given us to the effect that the Second Industrial Tribunal had no judge at 
the material time. 

28. Jn the affidavit-in-opposition it has been stated that the former 
judge of the Second Industrial Tribunal had retired on 2nd January, 1972. 
That being the position, it is argued that on the date of the first 
reference there was no judge in the said second industrial tribunal and, 
accordingly, the reference was invalid. It is contended that under section 
7A the appropriate Government would constitute the Tribunal and would 
appoint one person only as the presiding officer of the Tribunal. Under 
section 8 of the said Act the appointment was to be made in case of vaca- 
ncy. It is urged that neither the reference could validly be made to such 
a Tribunal which had no judge nor could such reference be called a pen- 
ding reference within the meaning of section 33B. It is contended that if 
the Presiding Officer is not in existence then there cannot be any question 
of any reference being pending before him. Mr. Banerjee has further 
urged that from the affidavit-in-opposition filed on behalf of the Govern- 
ment it transpired for the first time that the employees’ Union made an 
application fer such withdrawal and transfer by its letter dated 25th April, 
1372 which was received by the Government on May 5, 1972. This has 
not been communicated to Mr. Banerjee’s client and, accordingly, this 
unilateral transfer is illegal and no opportunity having been given to the 
appellant there was violation of the rules of natural justice on the question 
as to whether the provision of section 33B has been complied with in 
making the order of transfer the law is settled that before an order is 
passed the reasons for withdrawal and transfer have got to be stated in 
the order which must be in writing. It would not amount to stating the 
reasons in compliance with the said section if it is only stated that it 
is expedient to withdraw the reference from one tribunal and to transfer 
it to another. Such a bare statement would not be in compliance with 
the said section. The reasons have to be specifically mentioned as pro- 
vided in the section and the requirement must be complied with both in 
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substance and in letter. See (10) Associated Electrical Industries (India) Pyt. 
Ltd. Calcutta v. Its workmen, AIR 1967 SC 284 at page 285. The expression 
“may” in sub-section (1) section 33B only makes it discretionary in so far 
as the appropriate Government taking a decision as to whether or not the 
powers conferred thereunder has to be exercised but once a decision is 
taken that such power has to be exercised then it becomes mandatory on 
the appropriate Government to have the reasons stated in the order 
which must be in writing. It would be seen that the es‘eice of this new 
provision which was enacted in 1956 is that by this p-ovision the Gover- 
nment has been empowered to interfire with the proceeding when it 
did not remain within its administrative process but was being dealt with 
by the judicial process. From the scheme of the Act it would appear 
that after the order of reference is made under section 10(1) of the Indus- 
trial Disputes Act the administrative power of the appropriate government 
generally ends and the judicial proceeding commences, and such procee- 
dings would be deemed to have concluded as provided under section 
20(3) thereof from the date on which the award would become enforeea- 
ble under section 17A of the said Act. [In between the said period it 
would remain pending within the domain of judicial process generally 
for all purposes except in resp:ct of cases where any vacancy would 
arise which would have to be filled up by exercising the administrative 
power under section 8 or by exercising powers under the new provisions 
of section 33B. It is true that a reference under section 10 is discretion- 
ary but once the discretion is exercised in favour of making a reference 
and the matter is referred to the Tribunal, the administrative power of the 
appropriate Government generally comes to an end though not for all 
purposes and the judicial process begins. During this period inspite of 
such administrative interference for the said limited purposes the matter 
remains pending before the Tribunal and continues to be so even at 
the same time the appropriate Government exercises power under sections 
8 and 33B. The administrative power under such circumstances is exerci- 
sed in aid of the judicial process. This interference with the judicial 
function by the executive has to be spiringly exercised and in order that 
such extreme power is not exercised capriciously, it has been provided 
that the reasons in respect of exercising such administrative power have to 
be stated in the order so that, if need be, the same might be subjected to 
judicial review. To my mind, that must be the reason why the executive 
has been required to comply with the said mandatory provision in case 
it is thought that the matter has to be transferred from one court to 
another. 


29. In my opinion, in this case, the reason have been stated 
in the order and as such it must be held that the requirements have been 
complied with in the facts and circumstances of this case. No further 
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e 
reason could be called for, for the purpose of withdrawing and trans- 
ferring the case to another tribunal. In the above Supreme Court 
case of Associated Electrical Industries (India) Private Limited, Cal- 
cutta and in several other cases cited from the bar, the facts were 
that the Government in stating the above reasons only quoted the 
language of the section and stated that the Government though it 
expedient to withdraw and transfer the case. As stated above, that 
would not amount to the compliance with the requirement of the sec- 
tion. Unlike those cases in the instant case two reasons have been 
stated. First, it is stated that there is no judge and the second is that the 
said pending proceeding required spzedy disposal. It is to be noted 
that under section 15 of the Act it is provided that the tribunal “shall 
hold its proceedings expeditiously”. That envisages a duty to dispose 
of matters speedily that being the position, it must be held that it is a 
good reason for withdrawing the matter and transferring it to another 
court when the matter could not be speedily disposed of by the former 
court for some difficulty, such as there being no judge for some time 
because the vacancy had been filled up for some reason or other. 


30. On the question as to whether the vacancy should have been 
filled up under section 8 instead of exercising powers under section 33B 
in my Opinion it is not obligatory on the part of the appropriate 
government to fill up the vacancy in order to exercise powers under 
section 33B. In other words, section 8 is no bar to the exercise of 
power under section 33B. The power under section 8 is independent of 
the power conferred by section 33B. Section 8 does not in any way 
contro] the provision of section 33B. There isno duty cast upon the 
government to supply the vacaney in order that the power to withdraw 
and transfer could be exercised. If the vacancy can be filled up speedily 
then there is no point in exercising powers under section 33B, it is 
because the vacancy could not be filled up speedily. for some reason oF 
other, that the Government thinks fit to proceed under section 33B so 
that the held up matter could be immediately set into motion. As it is, 
` it appears that from January till May the vacancy was not filled up by 
making an appointment. Under such circumstances, it is quite opposite 
for the appropriate government to exercise powers under section 33B in 
order that the proceeding might be expedited and disposed of speedily. It 
is quite possible that the Government in exercising its discretion under 
section 33B took into account that this would be the speedier remedy 
and as such withdrew the case and transferred it to the Fourth Tribunal. 
In any event, the language in the two sections, being sections 8 and 33B, 
do not in any way, indicate that section 8 is a controlling section. After 
all whether or not the matter is heard by a new incumbent in the same 
tribunal or by another tribunal would hardly make any difference and 
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there is hardly any scope of any prejudice being suffered for such transfer 
because the matter was not entertained by any judge initially. That being 
the position, the argument of Mr. Banerjee on this point are not 
acceptable. 

31. It is next argued that the order of reference become bad because 
at the time the reference was made there was no judge. It is difficult to 
appreciate how this point could arise when the tribunal to which the 
dispute was referred was very in existence. Both the second and fourth 
tribunals were constituted by the same notification on lith March, 1957 
and both were in existence at the material time. The Judge had retired 
on 2nd January, 1972. It must be that the reference was made to the 
said Tribunal with the expectation that the appointment would be made 
soon thereafter. This not having been done the question arose whether 
the same had to be withdrawn and transferred to another tribunal. The 
result therefore is that the matter was very much pending before the said 
Tribunal although there was no judge. The language used in section & 
also makes it clear that even in case of vacancy the proceedings may be 
continued after the vacancy is filled up. Because the proceedings can be 
pending that is why it can be continued. 

32. In my opinion, once a reference is made under section 10(1) 
the reference is commenced before the Tribunal and it would continue to 
be pending before the Tribunal whether or not the Presiding Judge is there 
or there is a vacancy. Accordingly, such a reference remained a valid 
reference and there could be no difficulty in exercising power under section 
33B in withdrawing and transferring the matter from the said tribunal to 
another. It was the pending matter which was so withdrawn and 
transfered under section 33B. Asto whether such a transferred matter 
would be heard denovo by the transferee court or the same would be 
proceeded with from the stage at which it was so transferred is another 
matter to which we are not concerned within this case. All that the 
section required is that it must be the speaking order so that it might be 
subjected to judicial review. 

33. Mr. Banerjee next argues that before the order of withdrawl. 
and transfer was made under sec'ion 33B no notice was served upon the 
appellant and that not having been done the principle of natural justice 
has been violated with the result that the order of transfer became 
invalid. 

34, Mr. Banerjee further contends that in course of the High Court 
proceeding it transpired from the affidavit-in-opposition that a letter was 
written on behalf of the Union to the Government and pursuant thereto 
the Government took action under section 33B. The copy of the said 
letter was not sent to the appellant nor was it mentioned in the order 


itself. 
35. On behalf of the respondents it is urged that the appellant 
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never made any grievance about ths absence of such notice at any stage. 
Even in the affidavit-in-reply no such point was taken except to say that 
they will refer to the letter dated 15th April, 1972 when the letter would be 
produced to ascertain the meaning and scope thereof. Only in the 
grounds of appeal the point was taken to the extent that the copies of the 
said letter were not sent to the appellant. Whether such conduct amoun- 
ted to the violation of principles of natural justice or not was no where 
indicated and not even argued either before the Tribunal or before the 
trial court. Mr Banerjee has argued by relying’ on several Supreme 
Court cases that the principle of natural justice should be followed even 
in matters of administrative function. Mr. Banerjee relied on two Punjab 
cases in the case of (11) Workmen of Punjab Worsted Spinnig Mills, 
Chheharta v. State of Punjab and others, 1965 (2) L.L.J. 218 and in the 
case of (12) Technological Institute of Textile v. Labour Court, Jullun- 
der and others, 1970(1) LLJ. 188 where the learned judges have applied 
the principles of natural justice. It is to be noticed that the point which 
is now sought to be made out. in substance is that the Government was 
bound to give notice before exercising powers under section 33B. This 
point was not dependent on whether a letter was written by the Union or 
not. This point could have been urged before the Tribunal! as also before 
. the trial court but the appellant has chosen not todo so. Even assuming 
that appellant came to know of the said letter from the said affidavit-in- 
opposition yet there is no indication in the affidavit-in-reply about the 
point as to the violation’ of the principles of natural justice. Even in the 
grounds of appeal it is expected that this point would be specifically 
taken but the same is quite silent eveywhere except at the last stage when 
Mr. Banerjee took up this point in course of his argument. All that was 
argued before Masud, J. was that copies on the letter dated 25th April, 
1972 written by the Employees’ Union were not sent to the appellant and 
as such the transfer being an unilateral transfer was illegal. The learned 
trial judge observed as follows : 

“Tt is true that the Government snout have sent a copy of the rep- 
resentation of the Employees’ Union to the petitioner company before 
the transfer was made. But the objection to my mind is more of a form 
than of substance. There is no allegation that the government acted 
malafide in this particular case in transferring the said dispute to the 4th 

_ Industria! Tribunal. [t is quite possible, in certain cases if a particular 
tribunal expresses a view in a pending matter before it and the govern- 
ment without any other Tribunal the authority of such transfer might 
be challenged. In this particular case the dispute had not been taken 
up at all by the 2nd Industrial Tribunal”. 

The learned judge further observed that the petitioner could have 
raised this preliminary point before the Tribunal that there was no justi- 
fication for transfer of the case from the 2nd Industrial Tribunal to the 
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Fourth Industrial Tribunal. It was also observed that there was no alle- 
gation that the transferee court was prejudiced against the petitioner in 
any way. 

36. In ray opinion, the learned trial Judge ‘was quite justified in 
taking into consideration the said facts. The facts in this case reveal that 
after the order of reference was made nothing whatsoever was done by the 
tribunal because there was no judge who could take action thereon. It 
reniained pending for a few months and then it was sought to be expedited 
by transferring it to another tribunal. It is difficult to appreciate how 
under such circumstances the Govt. could be called upon to give a notice 
to the parties before making the order under section 33B. There could be 
no principle involved in giving such a notice. “Nobody’s rights could 
possibly have been affected in taking such action under section 33B. 
These are special facts and circumstances which have to be considered to 
appreciate whether or riot the principle of natural justice has been violated. 
The Union’s letter no doubt in the ordinary course should have been bro- 
ugbt to the notice of the appellant but in the facts and circumstances of 
this case the absence of such communication cannot be held to be viola- 
tive of any principle of natural justice. This is a case where there is no 
provision whereby the Government is called upon to give any notice before 
taking such action under section 33B and in the special facts and circums- 
tances of this case I do not think that there could be any question of the 
principle of natural justice being violated for not giving such notice or for 
not sending copies of the said latter to the appellant. In any event, the 
point should not be allowed to be urged at this stage. In this con nection 
reference may be made to the provision of section 12(5) of the Industrial 
Disputes Act which provides specifically that the reasons have to be com- 
municated. There is no such. requirement provided under section 33B 
and such a provision should not be unnecessarily read into the provision to 
bring into play the principles of natural justice. The legislature was 
conscious as to whether it was necessary that the reasons had to be com- 
municated and whether it would be sufficient if reasons were to be stated 
in the order. 

37. After considering all these points I am of the opinion that the 
power exercised under section 33B by the appropriate Government was 
valid and proper and the order of withdrawal and transfer could not be 
callenged as invalid. The only other point which has been urged by Mr. 
Banerjee is that the order of fefererice is invalid because a settlement arri- 
ved at by and between the parties, retained operative and the same 
would remain binding on the parties until two months’ notice would be 
given to either of the parties. 

38. On behalf of the respondents it is contendéd that under sub-rule 
(3) of rule 68 of the West Bengal Industrial Disputes Rules, 1958 the 
settlement thus arrived at in order that the same might be binding between 
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the parties a copy thereof must be sent jointly by the parties to the Assist- 
ant Secretary to the Government of West Bengal, Labour Department. 
Tlie admitted position is that the same had not been sent jointly with the 
result that the said sub-rule (3) of rule 68 of the Rules of 1958 had not 
been complied with. This is 4 mandatory provision. The Supreme Court 
in the case of (73) Workmen of Delhi Cloth and General Mills Ltd. v. 
Management of Messrs Delhi Cloth & General Mills Ltd, AIR 1970 SC 
°185! decided that a copy of the settlement has to be sent in compliance 
with the’statutoty provision. The said observation was made in connec- 
tidn with the Central Rules being sub-rule (4) of rule 58 which is in pari 
materia with sub-rule (3) of rule 68 of the West Bengal Industrial Disputes 
Rules 1958. The said sub-rule (3) of rules 68 is set out as follows : 
“Where a settlement is arrived at between an employer and his 
workman/workmen otherwise than in course of conciliation proceeding 
before a Board of conciliation officer the parties to the settlement 
shall jointly send a copy thereof to the Assistant Secretary to the 
Government Of West Bengal, Labour Department”. 

39. Admittedly the said requirement under the sub-rule had not 
been complied with. A copy of such settlement had not been sent jointly 
to the Government. In my opinion it is not an idle ceremony but a 
mandatory provision which must be strictly complied with. If it is not 
jointly sent then the Government cannot take any noticc of it. That 
being the position, no valid settlement stands in the way of the order of 
reference. 

40. The overall result is that none of the points raised by Mr. 
Banerjee in this appeal has succeeded and, accordingly the appeal is bound 
to be and is hereby dismissed with costs. The trial court order is hereby 
confirmed. Interim orders, if any, are vacated. Let the file be sent to 
the Tribunal forthwith with the direction that the hearing of the matter be 
expedited. 

Hazra, J. : I agree. 


PR. i tere aay 
[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Amiya Kumar Mookerji 
Decision: February 10, 1978 
Mrs. Roma Bose & Ors. ie Me 7 Petitioners 
Versus 
Union of India & Ors. l ... Respondents* 


Land Acquisition (Act 1 of 1894) Sec. 4(2), 5A & 6—Acquisition 
for Union purpose by State Government — Delegation by Union to State prior 
to Constitution (7th Amendment) Act 1956—Notification of 1955 delegating 

*Civil Rule no. 7597 (w) of 1974. 
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executive power of Union to State for acquisition of property for Union 
purpose, whether defunct — Compliance with provisions of section 4(2), 
whether obligatory—Irregularities in 5A proceeding— Declaration under 
Sec. 6 Whether State Government can in exercise of executive power to 
replace the expression ‘public revenue’ as in statute by expression ‘public 
expense’ in Notifications under secs. 4 and 6 of L. A. Act. 


A parcel of land of Premises 104 Shyama Prosad Mookherjece 
Road was sought to be acquired by the State of West . Bengal belonging 
to the petitioners 1 to 3 for a public purpose, namely “for construc- 
tion of Mass Rapid Transit System and other connected works relating 
to the said system from Dum Dum to Tollygunge in the city of calcutta”. 
The State Government has been authorised by the Union to acquire land 
for the said public purpose. A notification under section 4(1) of the Land 
Acquisition Act 1894 was published in the official Gazette. The petitioners 
filed their objections under section 5A of the Act and after hearing the 
objections, .the collector forwarded the minutes of the 5A proceeding 
along with.his recommendations on such objections to the State 
Government for consideration and thereafter a declaration under 
section 6 of the Act was published in the Calcutta Gazette. The peti- 
lioners moved a writ application under Article 226 of the Constitution 
of India and obtained a Rule and an interim injuction. The petitioners 
challenged the two notifications and the proceedings held by the 
collector under section 5A of the Act. The implementation of the 
said scheme had already been undertaken. 


The petitioners contended that in this case, the provisions under 
section 4(2) had not been complied with at all and without any enquiry 
by the State as to the suitability etc. as provided in section 4(2), the State 
Government cannot satisfy itself that this particular piece of land was 
necessary for the notified public purpose before issuing declaration under 
section 6 of the Act. The petitioners further have contended that the proce- 
eding under section 5A have been vitiated by illegality and material irregu- 
larities committed by the collector when conducting the said procee- 
ding. Thirdly it was contended that the declaration under section 6 was 
bad as the State Government had incorporated the expression “‘public 
expense” in the Declaration whereas in the proviso to section 6 the expres- 
sion Is “public revenue”. It has been further contended that the delegation 
of the executive power of the Union to the State Government by a notifi- 
cation dated 14.5.55 issued before the Constitution (Seventh Amendment) 
Act 1956 having become defunct, the State Government had no jurisdiction 
to take steps for acquisition, as inthe instant,on such delegation of 
powers by the ‘Central Government to the State Government. 


HELD: After the Constitution (Seventh Amendment) Act 1956, 
either the State or the Union Legislature is competent to requisition or 


~ 


_- 
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acquire immovable property for any public purpose. This would obviate 
the need to delegate the Executive powers to acquire or requisition for Union 
purposes to the State Government under Article 258(1) of the Constitution. 

After the seventh Amendment of the Constitution, without any specific 
delegation, the State Government is competent to acquire any property 
either for the purpose of the Union or for its own purpose. 

The provisions enumerated in sub-section (2) of section 4 of the Land 
4cquisition Act are not manddtory. It is an enabling section. It enables 
the officers of the State Government to enter and to do all acts necessary 
for the purpose of acquisition. In the instant case, as Master plan has 
been prepared by the Central Government for the construction of the under- 
ground railway which is known as Mass Rapid Transit System. A project 
plan was shown to the petitioners and it appears from the project plan that 
a portion of the petitioners’ land would be required for construction of an 


- electric substation relating to the scheme. So, in the facts and circumstances 


of the present case it was not necessary for the officers of the State Govern- 
ment to comply with the provisions of sub-section (2) of section 4 of 
the Act. 

There is no substance in the contention of the petitioners that without 
any Master Plan it is not possible for the petitioners to make any effective 
objection under section 5A of the Act. 

It has been contended that in the impugned declaration under 
section, 6, it is stated that the land is needed for a public purpose at the 
public expenses although the language of the statute is quite different. In 
the statute the reference has been made to the public revenue” and not 
to “public expenses’. Therefore the declaration ìs bad. . 

HELD: Article 282 of the Constitution provides that the Union or 
the State may make any grant for any public purpose, notwithstanding 
that the purpose is nat one with respect to which the Parliament or the 
Lagislature of the State as the case may be, may make laws. This Article 
provides that the spending power of the Union or the State Lagislature is not 
limitted to the lagislative powers conferred upon it though the lists in the 
Seventh Schedule define the legislative powers of the Union and the State in 
the matter of expenditure. The ouly limit to the power of the Union or a 
State to spend on a purpose not included within its legislative power is that, 
the purpose must be ‘public’. 

The public expenses shall hive to be made out of the public revenue. 
So there is no point in saying that simply because the expression “public 
revenue” as Stated in the second proviso of section 6(1), has not been 
mentioned in the Declaration, the said declaration becomes void in view 
of the non-compliance of the said provisions of the Act. 

Cases referred to : i 

(1) Messrs Tinsukia Development Corpn. Ltd vy. State of Assam, 
AIR 1961 Assam 133 
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(2) Nandeswar Prasad v. U. P. Government,” AIR 1964 SC 1217 
(3) State of Madhya Pradesh v. Vishnu Prasad Sharma. AIR 1966 


SC 1593 
(4) Kantimahanti Ramamurthi v, Special Dy. Collector, AIR 1927 
Mad [14 
Susil Kumar Biswas and Biplab Mitra a ... for the Petitioners 
D. N. Das and R. K. Majumdar me .. for the Union 
Arun Prakash Chatterjee and Tapan Sen Gupta ait .. for the State 


The judgment of the Court was as follows :— 


This Rule is directed against an order of requisition passed by the 
Land Requisition Collector of premises No. 104, Shyama Prosad 
Mukherjee Road. 


2. Petitioner nos. | to 3 ate the owners and petitioner no. 4 is a 
lessee in respect of the said premises. 


3. There is a scheme for construction of Mass Rapid Transit System 
in the city of- Calcutta. The implementation of the said scheme has 
already been taken in hand and the State Government of West 
Bengal has been authorised to acquire land in the city of Calcutta 
for the purpose of construction of the Mass Rapid Transit System 
and other connected works relating to the said system from Dum Dum 
to .Tollygunge. The petitioners challenge a notification dated 2.11.72 
undr section 4 of the Land Acquisition Act of 1894 (hereinafter referred 
to as the Act) as well as the declaration dated 29.11.73 made under sec- 
tion 6 of the said Act. Jt isthe case of the petitioners that the premises 
sought to be acquired, a marble Ganesh Bigraha (deity) being the family 
deity was installed permanently inside the temple. In front of the temple 
there is a ““Mondap,’ and occasionally in the said Mondap - the assembly 
floor is allowed to be used for marriage, Upanayan and Annaprasan 
ceremonies at the compelling requests of the local people. Even Durga 
Puja was held in the said assembly floor being organised by local youths. 
According to the petitioners, the whole of the land sought to be acquired 

is a religious place. On March 28, 1973 petitioner no. 4 was served with 
= a copy of the notification made under section 4(1) of the Act relating to 
the proposed acquisition of a portion of premises no-104, Shyamı Prosad 
Mukherjee Road and in the said notice the petitioner was informed that 
the last date of filing objections thereto was April 17, 1973. Thereafter ~ 
petitioner no. 4 contacted the Land Acquisition Collector for the purpose 
of inspection of the records of the case and with his leave petitioner no. 4 
was allowed to take out a pencil copy of the rough sketch of the plan. 
The said petitioner requested the Land Acquisition Collector to allow 


1978 (1) CLJ] Mrs. Roma Bose v. Union of India 263¢ 


him to look into the Master Plan and the sanctioned scheme relating to 
the Mass Rapid Transit System, but he was told that the Master Plan 
and the scheme would not be available. There was hearing of the objection 
under section 5A of the Act. Sometime in early November 1973 Respondent 
No. 5, the Land Acquisition Collector, submitted his report containtag 
his recommendations on the objections under section 5A. Petitioner took 
short notes of the said report. It is stated in the said report that there is 
a ‘Ganesh Mondap’ on the west of the disputed land and the entire vacant 
portion is not used for Ganesh Puja. A portion of the vacant land is 
used for commercial purposes; at the time of inspection there was a 
marriage ceremony being held. So, the portion covering ‘Ganesh Mondap’ 
is to be left out of acquisition. Subsequently there was a declaration 
on 29.11.73 under section 6 of the Act. The petitioners being aggrieved 
by the impugned notice and the proceedings under section SA of the Act 

oved this Court under Article 226 of the Constitution and obtained the 
present Rule. 

4. An affidavit-in-opposition has been filed on behalf of Respon- 
dent nos, 2 to 5 and affirmed by Kanailal Das, Additional Land Acquisi- 
tion Officer, wherein it is stated that it is not a fact that whole of the 
land sought to be acquired is a religious place and has been so used for 
the installed deity. Only the western part of the strip of vacant land 
of the premises in question there is a Ganesh Mondap. The entire 
vacant portion is not, however, used for Ganesh Puja. The proposed 
land is required for construction of Electric-sub-Station and for constru- 
ction of Exhaust Shaft. It is further stated that a revised plan was sent 
to the Land Acquisition Collector showing exclusion of a strip of land on 
the northern side serving as access to the Mondap from acquisition and 
that acquisition is being done according to the revised plan which will 
not disturb the religious functions, ifany, that will be held in the said 
Mondap. It is denied that the petitioners failed to object effectively under 
section 5A of the Act. Ona perusal of the petition of objection, it clearly 
appears that the petitioners were quite aware of the purpose of acquisi- 
tion and they had all materials including the project plan and the Master 
Plan and other connected work relating to the said system from Dum 
Dum to Tollygunge, to effectively put forward their objections. The 
petitioners had all materials and opportunities including project plan 
which was available to them. 

5. Mr. Biswas, appearing on behalf of the petitioners contended 
that item no. 33 of List I and item no. 36 of List II of the VII Schedule of 
the Constitution having been omitted by the Constitution (7th Amend- 
ment) Act 1956 and the delegation af powers and functions by the Central 
Government to the State Government for acquisition of property under 
Article 258 of the Constitution by the issuance of the notification dated 
14.5.55 as S.R.O. 1074 having been defunct as a result of the omission of 
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item 33 and item 36, the exercise of powers of the State Government for 
acquisition of the petitioners’ property for Union purposes on the basis of 
the defunct notification dated 14.5.55 was bad and ultra vires. 

6. Prior to Constitution (7th Amendment) Act 1956, item no. 33 
of List I of the VII Schedule provided for acquisition for Union purposes 
and item no. 36 of the List II provided for acquisition or requisition of 
the property except for the purpose of Union subject to the provisions 
of entry 42 of List 3. Item 42 of List 3 to Constitution (7th Amendment) 
Act, 1956 provided for principles on which compensation for property 
acquired or requisitioned for the purpose of the Union or of a State or 
for any other public purposes is to be determined and the form and the 
manner in which such compensation is to be-given. By the Constitution 
(7th Amendment) Act the original entry 42 was substituted. The effect of 
such amendment is that, previously the State Legislature could not enact 
a law affecting acquisition or requisition for Union purposes, nor could 
Parliament authorised it for State purposes. It would now be possible 
for laws made by either Legislature to apply tothe entire field subject to 
the usual limitaion of local jurisdiction and the cannons applicable to the 
concurrent power of legislation. The State could not requisition or 
acquire property for Union purposes can no longer be raised after the 
amendment. Hither the State or the Union Legislature will now be 
competent to requisition or acquire property for any public purpose. 
This should obviate the need to delegate the executive to acquire or requi- 
sition for Union purposes to the State Government under Article 258 (1) 
of the Constitution. 

7. By the Constitution (7th Amendment) Act, 1956, Article 298 
has also been redraft and it now reads as follows : 

‘The executive power of the Union and of each State shall extend 
to the carrying on of any trade or business and to the acquisition, 
holding and disposal of property and the making of contracts for 
any purposes...... os 

That Article clearly provides that the executive power of the signion will 
extend to the acquisition of the property concerned. In (1) Messrs. 
Tinsukia Development Corporation Ltd. v. State of Assam & anr., reported 
in AIR 1961 Assam 133, the Full Bench of the Assam High Court 
observed that the executive power of the Union extends to acquisition 
whether voluntary or in the exercise of its right of eminent domain, the 
only limitation to the exercise of the power of eminent domain is to 
be found in Article 31 of the Constitution which provides that no 
person shall be deprived of his property save by authority of law. If 
therefore by acquisition the State Government intends to deprive a 
citizen of his property,git has to do it in accordance with the authority 
of Jaw, and thus a law may be necessary before such a power could 
be exercised but nonetheless the power exercised is an executive power 
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conferred under Article 298 of the Constitution and its extent and dis- 
tribution between the Union and the State are to be governed by the 
provisions of Article 298 of the Constitution. 

8. So, in my view, after the Seventh» Amendment of the Constitut 

tion without any specific deligation the State Government is compe- 
tent to acquire the property either for the purpose of the Union or for 
its own purpose. So the first point raised by Mr. Biswas fails. 
: 9. It is next contended! that after the notification made ui der 
section 4(1) of the Act the provisions of sub-section (2) of section 4 
including its proviso have not been complied with. So, according to 
Mr. Biswas, the quantum of land or the area specified in the notifica- 
tion under section 6 were based on imagination. Section 5A contemplates 
that the government need not just accept the recommendation of the 
Land Acquisition Collector, reasonable judgment has to be exercised 
but that was not possible without performing the obligation enumerated 
in section 4(2) of the Act, examining the suitability or adaptability of 
the land in question for the purpose it is sought to be acquired. Reliance 
was placed on a decision reported in (2) Nandeshwar Prasad and others, 
v. U. P. Government and others, AIR 1964 SC 1217 at page 1220, 

10. Sub-section (2) of section 4 provides that after the declara- 
tion was made under sub-section (1) of section 4, it shall be lawful 
for any officer, either gcnerally or specially authorised by such 
government in this behalf and for his servants and workmen,— 

to enter upon and survey and take levels of any jand in such 
locality ; : 

to dig or bore into the sub-soil ; 

to do all other acts necessary to ascertain whether the land is adap- 
ted for such purpose ; | 

to set out the boundaries of the land proposed to be taken and 
the intended line of the work (if any) proposed to be made thereon ; ...... 

* + x 

Provided that no person shall enter into any building or upon 
any enclosed court or garden attached to a dwelling house (unless with 
the consent of the occupier thereof) without previously giving such 
occupier at least seven days’ notice in writing of his intention to do so. 

11. In the original petition this point was not taken. Subsequently 
on the 8th of December, 1977 an application for amendment of the 
writ petition was filed. In that amendment petition in paragraph 3 it 
is stated that the said premises is an enclosed area having two gates on 
east. The gates of the enclosed area are always kept under lock and 
key being so kept under the control of a Durwan who resides inside the 
premises in question. The petitioner did not receive any notice from 
the State Government or its officers in writing intimating that any officer 
of the government or its agent would enter into the enclosed area 
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"belonging to the petitioner for the purpose of performing acts as 
mentioned in sub-section (2) of section 4 of the Act. Furthermore 
no one on behalf of the State Government had any occasion to enter 
into the tand in question for doing any official work since the publica- 
tion of the notification under section 4{1) of the Act. 
12. The provisions enumerated in sub section (2) of section 4 are 
not mandatory. The above section is an enabling section. It enables the 
officers of the State Government to enter and to do all acts necessary for 
the purpose of acquisition. In the instant case a Master Plau has been 
prepared by the Central Government for the construction of underground 
railway which is known as Mass Rapid Transit System. A project plan 
was shown to the petitioners and it appears from the project plan that a 
portion of the petitioners’ land would be required for construction of elec- 
tric sub-station relating to the above scheme. So, in the facts and cir- 
cumstances of the present case, it was not necessary for the officers of the 
State Government to comply with sub-section (2) of section 4 of the Act. 
For non-compliance of sub-section (2) of section 4, it cannot be said that 
the notification issued under section 4(1) of the Act becomes invalid. The 
Supreme Court case referred to by Mr. Biswas has not laid down that non- 
compliance of sub-section (2) of section 4 of the Act, renders the notifica- 
tion under section 4(1) of the Act invalid. 


13. Itis next contended that the Master Plan which is a “must” 
for any project work was not available to the petitioners and as such the 
petitioners could not effectively submit his objections under section 5A of 
the Act. Reliance was placed on a decision reported in (3) AIR 1966 
S.C. 1593 at page 1595 (The State of Madhya Pradesh and others y. Vishnu 
Prasad Sharma and others). 

14. In that case before the Supreme Court, it was contended that 
as the government felt difficulty in making the plan of its project at a 
time particularly where the project is large, it is necessary that it should 
have power to make a number of declarations under section 6 of the Act. 
That argument was repealed by the Supreme Court. 

15. Iam unable to follow how that decision is of any assistance to 
the petitioners in the present case. It is not disputed that the project plan 
was shewn to the petitioners. Moreover it is stated in the petition itself 
that from the said project plan the petitioner made a rough sketch map in 
pencil. So the petitioner was fully aware that which part of his disputed 
premises was sought to be acquired by the State Government. In my 
view, there is no substance in the contentions of Mr. Biswas that without 
any Master Plan it is not possible for the petitioners to make any effective 
objection under seetion 5A of the Act. 

16. Lastly, it is contended that in the impugned declaration under 
section 6, it is stated that the land is needed for public purpose at the 
public expenses although the language of the statute is quite different. 
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This point also was not canvassed in the pctition but in paragraph 19 of ° 
the affidavit-in-reply it was taken. 

17. In my view, this argument is also without any substance. The 
second proviso to section 6(1) of the Act states that no such declaration 
shall be made unless the compensation to be awarded for such properly 
is to be paid by a company, or wholly or partly out of the public revenues 
or some fund controlled or managed by a Iecal authority. According to 
Mr. Biswas, in the statute the reference has been made to the ‘‘public 
revenue” not to “pubic expenses”. That being so, the declaration made 
under section 6 had become iliegal. 

18. Article 282 of the Constitution provides that the Union or the State 
may make any grant for any public purpose, notwithstanding that the pur- 
pose is not one with respect to which Parliament or Legislature of the State 
as the case may be, may make laws. This article provides that the spending 
power of the Union or the State Legislature is not limited to the legislative 
powers conferred upon it though the list in the Seventh schedule defines 
the legislative powers of the Union and the State in the matter of expendi- 
ture. The only limit to the power of the Union or a State to spend on a 
purpose not included within its legislative power is that, the purpose 
must be ‘public’. 

19. In (4) AIR 1927 Madras, 114 (Kantimahanti Ramamurthi 
and ors. y. Special Deputy Collector, Harbour Acquisition, Vizagapatam), 
it was urged before the single bench of the Madras High Court that the 
declaration does not show that‘any money out of the public revenue has 
not been attached for the acquisition. The learned Judge observed that it 
is not necessary that the declaration should on its face show that it is to be 
made out of the public revenue ; section 6, proviso, does not say So. 

20. The public expenses shall have to be made out of the public 
revenue. So there is no point in saying that simply because the word 
‘public revenue’ as stated in the second proviso of sub-section (1) of sec- 
tion 6, has not been mentioned in the declaration, the said declaration 
becomes void in view of non-compliance of the said provisions in the Act. 

21. So, all the points raised by the petitioners fail. 

22. Onthe 2nd February; 1978 I directed the officer of the M.R. 
T.P. to prepare a plan showing the temple and mandap of the petitioners 
and also the land which is sought to be acquired. In pursuance of the 
said order of this court, a plan was prepared. In the plan prepared by 
the officers of the M.R.T.P. the location of deity has been shown as well 
as the covered platform in front of the deity and the open space. i 

23. It is contended by Mr: Biswas that the open space 18 the 
mandap. Mandap has been defined in the dictionary as RINGS DY <1 Biel 
So the open space by no stretch of imagination can be- called as a 
“mandap” of the deity. A passage has also been shown for the purpose 
of going to the temple. Accordin gly, Idirect the Land Acquisition 
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e Collector to acquire the land which has been shown in the plan prepared 
. by the M.R.T.P. officers. With this direction, this Rule is discharged. 
‘There will be no order for costs. Let the plan be kept in the record. 

24 Mr. Biswas prayed for stay of the operation of the order for a 
period of fortnight. But in view of the rapid progress of the M.R.T.P. 
scheme, I am unable to grant such prayer. i 

N.C.S. 


[ CIVIL APPELLATE JURISDICTION ] 

Before Mr. Justice Chittatosh Mookerjee 

Decision: February 8, 1978 

Narahari Dey & Ors. ; (PIF) Appellants 
Versus 

Chandu Herram & Ors. he siu (Deff) Respondents” 
Pasturage — Acquisition of right of— Right acquired by custom— Whether 

such customary right is reasonable-—Ingredients of reasonableness— Whether 

it is an easement right— Interpretation. 


The point involved in this appeal is whether or not the right of 
pasturage by way of custom claimed by the plaintiff was reasonable. 


HELD: The plaintiffs have brought the instant suit in a representa- 
tive capacity on behalf of a fluctuating and unascertainable body of 
persons constituting a particular village. 

It is settled law that the doctrine of ‘Lost Gran? has no application 
to such right as those of the inhabitants of a particular locality to continue 
an ancient and established user afa piece of land. The true legal basis 
to such rights lies in custom. What the courts have required of a custom 
if the law is to uphold it as aright, is that it should be immemorial in 
origin, certain and reasonable in nature and continuous in use. 


“Custom” has been defined as local common law which is established 
by fong use. Therefore, one of the ingredients of a valid custom is its 
reasonableness. If it is against reason it has no force in law. Reasonable 
for the purpose is not to be understood as meaning every unlearned man’s 
reason, but artificial and legal reason warranted by authority of law. 
Consequently, a custom may be good although the particular reason for it 
cannot be assigned. It is sufficient if no good legal reason can be assigned 
against it. When, however, it is said thata custom is void because it ts 
unreasonable, . nothing more:is meant than that the unreasonable character of 
the alleged custom conclusively proves that the custom, even though it may 
have existed from time immemorial, must have resulted from accident or 
indulgence, and not from any right conferred in ancient times on the party 
setting up the custom (vide Halsbury’s Laws of England, 4th Edition Vol. 

* Appeal from Appellate Decree No, 1227 of 1963. 
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12, paragraph 409). It has been also held that the period for ascertaining 
whether a particular custom is reasonable or not is at its inception. The 
commencement must be based on a reasonable cause and must not be 
contrary to the public good or injurious or prejudicial to the many. In other 
words, by the expression “reasonable” is meant that it is for the benefit 
of the “commonwealth”. 

e Whether an alleged custom is reasonable or not isa question of law 
and it is open to the High Court in second appeal to look into the facts of 


a case to arrive at a finding regarding the reasonableness or otherwise of an 
alleged custom. 


A custom is not reasonable only because it is prejudicial to the interests 
ofan individual. In each case the court has to consider the customery right 
claimed is for common good or for the benefit of the community at large. 
The court has to consider the facts and circumstances of each individual case 
At the same time an alleged custom sould be held to be unreasonable if it 
would entaii unnecessary expense or throw an unjust or disproportionate 
burden on some individual for the benefit of others or on the ground that 
it would destroy the subject matter of the right. 

In the present case, the plaintiffs claimed a right of pasturage over 
the land in suit not as an easement but by way of custom and the cus- 


fom of pasturage has been established by very strong and convincing | 
evidence. 


The plaintiffs’ suit should be decreed in part and their right of 
pasturage over the suit land except during the ciltivation season should 
be upheld. They would, however, have no right of pasturage over the 
suit land during the months of Jaistha and Kartik each year. During the 
rest of the year, however, the villagers of village Asti shall be 
entitled to exercise their customary right of pasturate over the suit 
land The defendants are admitted owners of the suit land and as early 
as 1365 B.S. they had improved the land by putting up bandha. There- 
Jore, it would not bea sound exercise of discretion to grant the prayer 
of the defendants for mandatory injunction. 

The suit property has admittedly been retained by the defendants 
under the provisions of the West Bengal Estates Acquisition Act. There- 
fore, the said customary right of pasturage even considered vs an 
“encumbrance” did not stand anulled ‘by reason of the notification published 
under Section 4 read with Section 5 of the West Bengal Estates Acquisition 
Act, ` 

Cases referred to : — ; 

(1) Lakshmidhar Misra v. Rangalal AIR 1950 PC 56 

(2) Asrabulla and others y. Kiamatulla Haji Chowdhury and others, 
AIR :937 Cal 245 : 41 CWN 503 

(3) Mercer v. Denne, (1904) 2 Ch. 534 at Page 557 
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(4) Mokshadavani Dassi v. Karnadhar Mandal, 19 CWN 
* 1108 
(3) Saladurjaman Chowdhury and others v.. Oazaddin and others, AIR 
1937 Cal 46: ILR 63 Calcutta 851 
(6) Chandra Nath Das and others y. Puskar Chandra Das and others 
AIR 1936 Cal 165: ILR 62 Cal 800 ! 
(7) Lutchmeeput Sing v. Sadanka Nushya, (1883) 9 Cal 698 
(8) Bholanath Nandi v. Midnapore Zamindary Company, 31 IA 75% 
8 CWN 425 
(9) Satish Chandra Naskar and others v. Upendra Nath Biswas and 
others, 1977 (2) CLJ 236 
(10) State of West Bengal y. Sudhir Chandra Ghose, AIR 1976 SC 
2599 


S. C. Dasgupta and Kshetra Mohan Kumar . ... ... for the Appellants 
Bhupendra Kumar Panda and Dwipendra Kumar Panda...for the Respondents 


The judgment of the Court was as follows :— 


2°11 acres of land comprised in Plot No. 1, Khatian No. 1, Mouza 
Asti, P.S. Dantan, is the subject-matter of the present appeal. In the 
Cadestral Survey Records the said plot was included in the khas khatian 
of Radha Gobinda Pal, who was the then Zamindar of Mouza. The said 
Plot No. 24 was described as ‘“‘gochar’’ with the remarks ‘‘dakhal sadha- 
an’. Radha Gobind Pal died leaving a Will and the defendant Nos. 2 
to 4 of the present suit were his legal representatives and also landlords of 
the mouza. The defendants 2 to 4 by filing returns under Section 6 of the 
West Bengal Estates Acquisition Act, 1953 had purported to retain the 
said Plot No. 24. In the finally published R.S. Records, the. defendants 
2to 4 have been recorded as non-agricultural tenants. At the same 
time, the suit plot has been again recorded as a “‘gochar’’ with the remarks 
“sadharaner byabaharyya’’, On 6th July, 1958 they executed a kobala in 
respect of the suit land in favour of the defendant No. 1. 


2. The present appellants as plaintiffs had instituted a suit in repre- 
sentative capacity on behalf of the residents of village Asti against the 
present respondents, inter alia, for a declaration of their customary right 
of pasturage in the said Plot No. 24, recovery of possession and for per- 
manent and mandatory injunction for removal of bandhs and for restoring 
the land as a pasturage. The plaintiffs obtained leave under Order 1 Rule 
8 of the Code. The defendant No. 1 and the defendants Nos. 2 to 4 
contested the said suit by filing separate written statements. They, inter 
alia, denied that the plaintiff villagers have acquired any right of pastu- 
rage over the suit land by custom. 

3. Both the learned Munsif in the trial court and the learned 
Additional Subordinate Judge in appeal have found that the villagers of 
Asti from time immemorial had been using the suit land as a pasturage 
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openly, uninterruptedly and to the knowledge of the landlords, who were 
the owners of the suit land. Their further finding is that the landlords, 
who were the owners of the suit land did not exercise any act of possession 
over the suit land nor did they ever attempt to bring the suit land under 
cultivation or in fact, exercise any of the rights of ownership. Both the 
CS. and R S. Records showed that the villagers of Asti used the suit land 
as a common pasturage. The suit land, according to the findings made 
by the two courts of fact was a low land and in the lower level than Other 
surrounding lands. It became quite unfit for cultivation in the rainy- 
seasons because of accumulation of water. The defendant No. 1 for the 
first time brought the suit land under cultivation in 1365 B.S. After the 
suit land was brought under cultivation, it was no longer possible for the 
cattle of the villagers Asti mouza to graze therein throughout the year. 
There was no other grazing ground in the village. The lower appellate 
court has recorded in its judgment that there was “plenty of evidence 
sufficient for a conclusion that the plaintiffs, the villagers of Asti village, 
had acquired a customary right of pasturage over the suit land, and 
there is nothing for the respondents to challange such finding of the 
learned Munsif. But the trial court and the lower appellate court have 
dismissed the plaintiffs’ case on the ground that the customary right of 
pasturage claimed by the plaintiffs was not reasonable. According to 
the lower appellate court, the landlords had allowed the villagers to use 
the suit land as a pasturage so long because they had no immediate need 
for cultivation and they had been living far away from the suit land, 
they should not be prevented from exercising their right to the suit land 
as owners by cultivating the land and thereby being totally deprived 
of the enjoyment of the same. 

4, The plaintiff-appellants brought the instant suit in a represen- 
tative capacity on behalf of a fluctuating and umascertained body of 
persons constituting the village Asti. It is settled law that the doctrine 
of: Lost Grant has no application to such rights as those of the inhabit- 
ants of a particular locality to continue an ancient and established user 
of some piece of land (See observations of the Privy Council in (1) Laks- 
hmidhar Misra and others v. Rangalal and others, AYR 1950 PC 36 at page 
59). Their Lordships in Lakshmidhar Misra and others v. Rangalal and 
others (supra), in this connection had referred to the judgment of B. K. 
Mukherjea, J. (as he then was) in (2) Asrabulla and others v. Kiamatulla 
Haji Chowdhury and others, AIR 1937 Cal. 245: 41 CWN 503. In their 
Lordships’ view “‘the true legal basis to such rights lies in custom”. “What 
the Courts have required of a custom if the law is to uphold it asa right, 
is that it should be immemorial in origin, certain and reasonable in nature 
and continuous in use”. 

5. In the instant case the courts of fact have found immemorial 
user of the suit land as a grazing field of the village Asti. In fact, two 
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* courts of fact have held that all the attributes of a valid custom except 

reasqnableness had been fulfilled. The plaintiffs’ claim of right of pastu- 

rage as a custom has been negatived only on the ground that the said 
Tight claimed by them was not reasonable. Therefore, the only point in 

this appeal is whether or not the right of pasturage by way of custom 

claimed by the plaintiffs was reasonable or not. 


“Custom” has been defined as local common law which is establi- 
shed by long use. Therefore, one of the ingredients of a valid custom 
is its reasonableness. If it is against reason it has not force in law. Rea- 
sonable for the purpose is not to be understood as meaning every unlea- 
rned man’s reason, but artificial and legal reason warranted by authority 
of law. Consequently, a custom may be good although the particular 
reason for it cannot be assigned. It is sufficient if no good legal reason 
can be assigned against it. When, however, it is said that a custom is 
void because it ig unreasonable, nothing more is meant than that the 
- unreasonable character of the alleged custom conclusively proves that the 
custom, even though it may have existed from time immemorial, must 
have resulted from accident or indulgence, and not from any right con- 
ferred in ancient times on the party setting up the custom (vide Halsbury’s 
Laws of England, 4th Edition Vol. 12, paragraph 409). It has been 
also held that the period for ascertaining whether a particular custom 
is reasonable or not is at its inception. The commencement must be 
based on a reasonable cause and must not be contrary to the public 
good or injurious or prejudicial to the many. In other words, by the 
expression “reasonable” is meant that it is for the benefit of the com- 
monwealth. The leading case on the point is the decision of (3) Mercer 
v. Denne (19045 2 Ch. 534 at page 557 per Farwell J.; affirmed in 
(1905) 2 Ch. 538 CA B. K. Mukherjea, J. {as he then was). in 
Asrabulla and Others v. Kiamatulla Haji Chowdhury (supra) at page 507 
of 41 CWN had relied upon the said decision. (see als» Halsbury’s Laws 
of England, 4th Edition, Vol. 12, paragraph 411). Whether an alleged 
custom is reasonable or not is a question of law and it is open to the 
High Court in second appeal to look into the facts of a case to arrive 
at a finding regarding the reasonableness or otherwise of an alleged 
custom (vide (4) M@Mokshadavani Dassi and Others v. Karnadhar Mandal 
19 CWN 1108: Asrabulla and Others v. Kiamatulla Haji Chowdhury 
(supra) at page 58). 

6. The lower appellate court has pronounced the right of pasturage 
claimed by the plaintiffs as an unreasonable one because the same if 
upheld will prevent the owners from exercising their right to the suit land. 
The court of appeal below in this connection relied upon the decision of 
M. C. Ghose, J. in (5) Saladurjaman Chowdhury and othersv. Oaza- 
ddin and others, AIR 1937 Cal 46: ILR 63 Calcutta 851. M. C. 
Ghose, J. in Saladurjaman’s case (supra) found that in the said case 
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immemorial usage had not been sufficiently established. This finding 
was sufficient for disposal of the case before M. C. Ghose, J. Therefore, 
the further observations of the learned Judge about the reasonableness 
or otherwise of the claim of pasturage set up in the said case appears to 
be obiter. [am unable to accept the extreme submission of Mr. Panda, 
learned advocate for the respondent, that M.C. Ghose J. in Saladurjaman’s 
case (supra) laid down as an absolute proposition of law that whenever a 
gustomary right completely deprives the owners of their right to the land 
over which custom is claimed, the same must be held as unreasonable. 
it may be pointed out that M.C. Ghose, J. had concurred with B. K. 
Mukherjea, J. in Asrabulla’s case (supra) in upholding a claim of custo- 
mary right of pasturage of the inhabitants of a village over lands of an 
adjacent village. A custom is not unreasonable only because it is preju- 
dicial to the interests of the individual. In each case the court has to 
consider the customary right claimed is for common good or for the 
benefit of the community at large. The Court has to consider the facts 
and circumstances of each individual case. “At the same time an alleged 
custom would be held to be unreasonable if it would entail unnecessary 
expense or throw an unjust or disproportionate burden on some individual 
for the benefit of others or on the ground that it would destroy the subject’ 
matter of the right (see Halsbury’s Laws of England, 4th Edition, Vol. 12, 
paragraph 13)”. Nasim Ali, J. in (6) Chandra Nath Das and others v. Puskar 
Chandra Das and others, AIR 1936 Cal 165: ILR 62 Cal 800, had distin- 
guished the decision in (7) Lutchmeeput Sing v. Sadanka Nushya, (1883) 9 
Cal 698 (which was relied upon by M.C. Ghose, J. in Saladurjaman and 
others v. Oazaddin and others (supra), in the following manner :— 

‘In that case fishery right was claimed in certain beels against 
the owner of those beels by an unlimited number of tenants of several 
parganas. Under these circumstances, it was held that such a custom 
would be unreasonable, for if the right based on sucha custom were 
declared the tenants would take away the whole fish stocked in the 
beels and nothing would be left for the owner. The learned Judges in 
that ease relied upon the case of (1878) 3 Ex D 361 (2). Butin (1875) 
1 Ex D I (3), the possibility that the custom there set up might have 
the effect of taking away from the owner the whole use and enjoy- 
ment of property was not thought sufficient ground for disallowing it. 

7. The Judicial Committee in Lakshmidar Misra and others y. 
Rangalal and others (supra), had upheld the customary right of residents 
of a village to use a particular piece of land as a cremation ground and 
that no part of the said site could be made available for the purposes of 
private industry. Accordingly, the defendants of the said case were dire- 
cted to remove their mills, buildings, machineries and other structures and 
to restore the disputed land to its original condition and render it useful as 
a cremation or burial ground. 
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8. The decision of the Judicial Committee in (8) Bholanath Nandi V. 
Midnapore Zamindary Company, 31 IA 75: 8 CWN 425, is not relevant 
for the purpose of deciding the present case. Bijan Kumar Mukherjea J. 
in Asrabulla & others v. Kiamatulla Haji Chowdhury and others (supra), 
pointed out that in Bholanath Nandi v. Midnapore Zamindary Company 
(supra), the right of pasturage was claimed by different sets of plaintiffs in 
seven suits as an easement by-each individual villagers as appurtenant tẹ 
his tenancy and in the said case the right of pasturage was not claimed in 
gross by the villagers in general in respect of a particular locality. In the 
present case, however, as already stated the plaintiffs’ claimed a right of 
pasturage over the suit land not by the easement but by way of custom. 


9. We may now proceed to consider the facts and circumstances of 
the present case and.whether the custom of pasturage was supported by 
evidence proportionately strong and convincing. The lower appellate 
court after referring to the oral evidence adduced on both Sides made the 
following findings :— 


“Practically all the witnesses examined by the parties excepting 
the defendant No. 2 (D.W.5) who is very much interested in the 
result of the suit, supports the case of the plaintiffs that they had been 
using the suit land fora pretty long time by grazing cattle to the 
knowledge of the landlords and quite openly and uninterruptedly in 
seasons and out of seasons and during this long period at least over 
50 years the landlords, the owners of the suit land did not do any 
act of possession on the suit land nor did they ever attempt to bring 
the suit land under cultivation in the exercise of their right of 
ownership.” 


Both in tke C.S. and R.S. Records the disputed plot of land had 
been recorded in possession of the villagers of Asti mouza for use as 
common pasturage. The suit land was low land and, therefore, it was 
unfit for cultivation during the rainy season. It had transpired in evidence 
that the villagers owned about 150-200 heads of cattle and they had no 
other pasturage in the mouza. The learned Judges in Asrabulla’s case 
(supra) in order to consider the reasonableness of the custom of pasturage 
claimed in the said suit had referred to the thak papers and to the Commi- 
ssioner’s report. The Commissioner found that there were 730 heads of 
cattle im the plaintiffs’? village and the available pasture land was even less 
than four hauls. In the circumstances, the custom of pasturage was 
found to be reasonable. In my view, the custom of pasturage in the 
instant suit also has been established by very strong and convincing evi- 
dence. The finding by, the lower appellate court is that throughout the 
owner of the land in question did not exercise the right of ownership over 
the suit land and only on 2Ist Bhadra, 1365 B.S. the defendant No. 1, 
who had purchased the interest of the defendants 2 to 4 had entered upon 
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the land for cultivation of paddy in the rainy-season. The suit in saa 


was brought within the two years from the said date. 

10. The lower appellate court has further found that the dei had 
claimed their right of pasturage on the suit land even in the rainy season 
when they would only cut grass from the suit land which in no case could 
meet the fodder of the cattle of the entire village and`òthe cultivation of the 

fand in the season would not affect the villagers very much. The lower appe- 
late ccurt had referred to the owners “moderate claim of cultivating the 
same in rainy-season”. In other words, the lower appellate court was 
inclined to find that the owners were entitled to cultivate the suit land 
during the rainy season. But the lower appellate court rejected the plainti- 
ffs’ claim for customary right of pasturage even during the rest of the year. 
On the finding made by the lower appellate court it should have declared 
the plaintiffs’ right of pasturage except during the rainy season. 

1f. Accordingly, the plaintiffs’ suit should be decreed in part and 
their right of pasturage over the suit land except during the cultivation 
season should be upheld. They.-would, however, have no right of pas- 
turage over the suit land during the months of Jaistha and Kartik each 
year. During the rest of the year, however, the villagers of village Asti 
Shall be entitled ‘to exercise their customary right of pasturate over the 
suit land. The defendants are admitted owners of the suit land and as 
early as 1365 B.S. they had improved the land by putting up bandha. 
Therefore, it would not be a sound exercise of discretion to grant the 
prayer of the defendants for mandatory Injunction. 

12.. The suit property has admittedly been retained by the defen- 
dants under the provisions of the West Bengal Estates Acquisition Act. 
Therefore, the said customary right of pasturage even considered as an 
“encumbrance”? did not stand anulled by reason of the notification pub- 

-~ lished under Section 4 read with Section 5 of the West Bengal Estates 
Acquisition Act. I have explained in my dicision in (9) Satish Chandra 
Naskar and Others v, Upendra Nath Biswas and Others 1977 (2) CLJ 236. 
the true legal position. Therefore, the decision of the Supreme Court in 


(10) State of West Bengal v. Sudhir Chandra Ghose AIR 1976 S.C. 
2599 is distinguishable. 


13. I, accordingly, allow the appeal in part and set aside the 
judgments and decrees of the lower appellate court and the trial court. 
The plaintiffs shall be granted a decree declaring their customary right of 
pasturage over ithe suit land except during the months of Jaistha and 
Kartik. They, however, would not be entitled to exercise right of pas- 
turage over the suit land during the months of Jaistha and Kartick each 


year. Rest of the prayers in the plaint including the prayer for manda- 
tory injunction would stand disallowed. 
14. Inthe circumstances of the case, both parties will bear their 
respective costs throughout. 
P.R. ———— 


r _ 
2276 P. K. Mondal y. Commr. of Krishnanagore Municipality [1978(1)CL3 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
B. C. Chakrabarti 
Decision: March 3, 1978 


Prosad Kumar Mondal & Ors.... aed ... Appellants 
Versus 

The Commissioner of Krishnanagore Municipality & ° 

Ors. n be a ... Respondents” 
And 

: The Commissioner of Krishnanagore Municipality & Ors.... Appellants > 

Versus 

Prosad Kumar Mondal & Ors. Pe ... Respondents” 


Bengal ‘Municipal Act (15 of 1932), Secs. 133 & 134-— Municipal 
taxation — Imposition of any municipal rate to be assessed on annual value of 
holdings on revision— Preparation of valuation list— Assessor to determine 
annual value in the manner prescribed— Returns required for ascertaining 
annual valué— Owners or occupiers notified to furnish returns of rent or 
annual value of holdings— Assessor or authorised agents may enter, inspect 
and measure any holding for preparation of valuation list—Rules framed 
under Sec. 215— Rules 8,9 & 10—Requirements under Rule 8(a)— Assessor's 
report under Rule 10—Column (16) of returns— Mandatory provisions for 
compliance— Whether impugned assessment suffer from any illegality as would 
render it liable to be set aside— Objections as to maintainability of instant 
writ petition. 

These two appeals arise out of the same proceeding and are direc- 
ted against the same judgmznt and order and as such they were heard 
together. 

4l rate payers of Krishnanagore Municipality challenged the 
quinquennial municipal assessment which was to take effect from the 
Ist quarter of 1972-73 and the consequential demands made on the 
basis thereof, in a writ application. It was so ehallenged by them 
representing the other rate payers on a leave under. Order 1 rule 8 of 
the Code of Civil. Procedure obtained from this Court. The principal 
ground on which they challenged the assessment was that the ass:ss- 
ment was not based on any bonafide valuation made by the Assessor 
of the Municipality in accordance with law. According to the petitioners, 
the valuation were revised by the Assessor in an arbitrary manner ; 
in the matter of formation Of his opinion and in comparing the 
different holdings and different areas or localities the Assessor did not 
perform his statutory duties and proceeded entirely without any basis 
or material; the assessor failed to record any reason or justification 
for enhancing the valuation of different holdings in disproportionate and 

*E MA. no. 959 of 1976 and F.M.A. no. 300 of 1977. 
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discreminatory manner not based on any common standard or basis. The 
report submitted by the Assessor is neither bonafide nor a lawful 
report andthe entire assessment bassed on such a valuation is clearly 
illegal and without jurisdiction. As such, the assessment is liable to be 
set aside and the rates, as are being demanded on the basis thereof, 
being illegally levied are not sustainable in Jaw. 

Apart from a number of technical objections raised by the Respon- 
dents no. ‘1, the principal point of importance which requires considera- 
tion and which is common to both the appeals is as to whether the 
impugned assessment suffers any such illegality as would render it liable 
to be set aside. 

HELD: Reading the provisions of the Bengal Municipal Act and 
the Rules framed thereunder, it appears that the Assessor is required to 
determine the annual value of each holding on the basis of gross annual 
rental at which the holding may reasonably be expected to let unless in his 
opinion such a rental cannot easily be ascertained in which case he is 
to proceed on the cost of construction basis again, when it proceeds 
to determine the annual value on the gross annual rental basis that rental 
is to be individually determined as a positive act of determination by com- 
parison with rents of similar holdings in the vicinity. But in ascertaining 
the gross annual rental, the Assessor is to have regard for the rent which 
might reasonably be expected in an average year irrespective of any actual 
rent being paid at a particular time or in a particular year. That the 
Assessor is to ascertain the gross annual rental in each case in a possitive 
manner is inherent in the scheme and is well indicated by what he is 
required to record in column 16 of Form B read with Rules 9 and 10 of the 
said Rules 

No material was placed before the court to show what part the 
Assessor had played in preparing the field books or in proceeding on the basis 
thereof. Circumstances on the otherhand go to show that the entries in 
those books were not made by the Assessor but by his agents. These 
agents of the Assessor took the existing rent in evey case to be the rent 
which could reasonably be expected of the holding inspite the clear mandate 
of law that regard must be had to the rent which might reasonably be 
expected in an average year or taking a year with another and notin any 
particular year and that such rent should be the rent payable by a hypothe- 
tical tenant assumed to use the property in the same way as the actual 
occupier and to have the same facility for deriving profit from it. To 
that extent the basis adopted is erroneous in law. That apart, in most cases, 
the gross annual rental had been fixed up with reference to a figure des- 
crived as reasonable rent giving no idea as to how such a figure had heen 
arrived at. Had the reasonable rent been fixed up with reference to rents 
of comparable holdings in the vicinity. one would have expected some 
entries in those books to indicate the comperative figures but nothing of 


278 P. K. Mondal v. Commr. of Krishnanagore Municipality [1978(1 yCLJ 


the kind couldnot found Noris there anything in those books from 
which it can be said that these figures shown as reasonable rents were so 
determined on comparison with any rent prevailing in the locality. Such 
being the position, there can not be any hesitation in eoming to the 
conclusion tnat the gross annual rentals in respect of individual holdings 
were not determined in accordance with Rule 8(a) of the Rules by those 
agents of the Assessor. So far as the Assessor is concerned, it appegrs 
that he has not prepared any valuation list and he has not filled up even 
column (16) of the returns called for under section 134 of the Act 

The statute distinguishes enquiries contemplated by section 133 from 
inspections contemplated by section 134. Though law permits the Assessor 
to cause inspection to be made through the agents for verification of the 
returns called for and to collect other particulars in respect of holdings to be 
valued yet it requires the Assessor himself to make the necessary enquires 
for ascertaining the gross annual rental on comparison with rents of com- 
parable holdings because the law contemplates that the determination of 
the annual valuation based as it is on such gross annual rental must be 
the act of the Assessor. It is quite apparent that the Assessor never 
discharged the duty cast upon him by section 133 of the Act read with 
the Rules made under the Act. 


It is true that no reference has been made in the writ petition about 
any infringement of Rule 8 but the petitioners had clearly pleaded infringe- 
ment of this Rule with reference to its substance. Their principal grie- 
vance in the writ petition is that the Assessor never made the valuation 
having regard to the requirements as are specified in Rule 8(a). Such being 
their pleading mere failure to set out the number of the Rule in the writ 
petition makes no difference. 


As in the field books so also in the Assessors’ report there is nothing 
to show any factual basis for determination of annual yalue in respect of 
individual holdings. This report is not in compliance with Rule 10. The 
requirements under Rule 10 are mandatory and the fulfilment whereof only 
ensures the position that the Assessor has prepared the valuation list in a 
bonafide manner and that again in accordance with law. 


The petitioners in the present case have well established their claim 
that the Assessor in determining the annual values did no tcomply with the 
provisions of Rules 8(a), 9 and 10 of the Municipal Rules. Such non- 
compliance renders the valuation made by the Assessor ultra vires. The l 
Assessor himself never discharged his statutory obligation for determining the 
annual values in his judgment and instead thereof delegated the said 
_ function to his agents whose determination he mechanically adopted. 
When the Assessor did delegate his functions to his agents, it is no longer 
his determination but only that of his agents which the law does not 
recognise. 
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The infirmities affecting assessment are very substantial in nature and 
touch the very assessment and render the same ultra viresas a whole. ‘That 
being so, the petitioners can challenge the assessment as a whole. 

The remedy under section 148 of the Act is contemplated in .cases 
where there is a bonafide assessment in accordance with law and in 
substantial compliance with the requirements thereof there arises errors, 
irregularities or illegalities in regard to individual cases. But where as in 
the present case, there had been no assessment in the true sense of the term 
or where the assessment as a whole is ulira vires, remedy contemplated by 
section 148 is no remedy at all. 


Rule 8'of Order 1 of the Civil Procedure Code permitting representa- 
tive action is one which rests on convenience. It is an exception to the 
general rule that all persons interested in a suit ought to be made parties 
thereto. But there may be cases where it may not be practically possible 
or feasible to make all the innumerable persons having a community of inter- 
est amongst them parties to an action and convenience demands that in such 
cases a few amongst the many may be permitted to represent the others having 

the same interest ; there may be cases where the assessment as a whole made by 
the commissioners may be successfully challenged-as in a case where the asse- 

_ssment is made ona wrong or unauthorised basis. There can be no doubt 
that in such cases the rate-payers would have a common interest in challeng- 
ing the assessment. The position is no! different in so far as the present 
case is concerned 

In a representative action, all whom the plainuffs or the defendants 
acting in a representative capacity propose to represent need not recessarily 
support those who propose to represent, Where there is a community of 
interest amongst numerous persons, a representative action Is maintainable 
and if some amongst those numerous persons claim any adverse interest. 
they can well come and add themselves as parties opponents and they would 
certainly not in that event be represented by those who have brought the 
representative action In an action of the present nature there cannot but be 
a community of interest because all the rate-payers can have the only common 
interest of ensuring that the assessment as a whole is made in accordance 
with lav. If someone deriving any benefit from the illegu lity in such assess- 
ment wants to support the assessment instead of challenging the same he 
can easily do so by applying for being added as a party respondent along 
with the Commissioners. 


Cases referred to : 

(1) Tollygunge Club Ltd. yv The Corporation of Calcutta, 1963 CLJ 10 
(2) R.v. Bourd of Assessment of Rates and Taxes of the City of St. 
John. exparte Stevenson & Co. Ltd., (1965) 49 DLR (2d) 156 

(3) Commissioner of Police v. Gordhandas, AIR 1952 SC 16 
(4) B. Rajagopal Naidu v S.T.A. Tribunal Madras, AIR 1964 SC 1573 
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«(5) Chairman of Giridih Municipality v. Suresh, 12 CWN 709 
(6). Lokmanya Mills v, Barsi Borough Municipality, AIR 1961 SC 
1358 
(7) Gordhandas yv. The Municipal Commissioners, Ahmedabad, AIR 
1963 SC 1742 
(8)- N. M. C. S. & W. Mills y. Ahmedabad Municipality, ATR 1967 
SC 180! 
(9) Amulya Ratan Karmakar v. Basirhat Municipality, AIR 1959 Cal 548 
(10) Khurai Municipality yv. Kamal Kumar, A\R 1965 SC 1321 
(11) Bimal Behari Sarkar v. State of West Bengal, 66 CWN 912 
(12) Smith v. Cardiff Corporation, 1953 (2) AER 1973 
(13) Kumaryelu Chettiar v, Ramaswami Ayyar, 60 Indian Appeals 278 
(14) Gurushiddappa v. Gurushiddappa, AIR 1937 Bom 238 
(15) John y. Rees, 1969 (2)-AER 274 
(16) Duke of Bedford v. Ellis, 1901 (1) Appeal Cases ! 
Sakti Nath Mukherjee, Bidyut Kumar Banerjee and Bhaskar Ghosh 
.. for Appellants in F M A. 959 of 1976 and 
respondents in F.M.A. 300 of 1977 
Dipankar Ghosh and Hari Narayan Das +. for Respondents no. 1 in F.M.A. 
959 of 1976 and appellants in F.M.A. 300 of 1977 
A. P. Sirkar and Pradipta Roy .. for the State 


The judgment of the Court was as follows :— 


Sen, J.: These are the two appeals under clause 15 of the Letters 
Patent directed against the same judgment and order dated May 12, 1976, 
passed by a learned single judge of this Court in Civil Rule No. 6243{w) 
of 1972 which was issued on a writ petition. As the writ petition was 
allowed in part some of the petitioners therein have preferred F.M.A 959 
of 1976 making a grievance that the learned judge should have allowed the 
entire relief claimed therein. The Municipal Commissioners of Krishnana- 
gore who were the first respondent to that writ petition on the other hand 
felt aggrieved by the order in so far as thereby a part of the claim made 
in the writ petition was allowed and have preferred F.M.A 300 
of 1977 on a grievance that the writ petitien should have been dismissed. 
As the two appeals arise out of the same proceeding and are directed 
against the same Judgment and order, we have heard them together. 

2. In the writ petition 41 rate-payers of Krishnangore Municipality 
challenged the quinquennial municipal assessment which was to take its 
effect from the Ist quarter of 1972-73 and the consequential demands made 
on the basis thereof. It was so challenged by them representing the other 
rate-payers on a leave under Order 1 Rule 8 of the Code of Civil Proce- 
dure being obtained from the court. The principal ground on which they 
challenged such assessment was that the assessment was not based on any 
bonafide valuation made by the assessor in accordance with law. It was 
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claimed that the assessor appointed was old and physically «infirm, he 
had neither the physical capacity nor did he actually discharge the statutory 
duties in purporting to revise the valuation; in most of the cases the 
assessor did not issue any notice or call for any return under section 134 
of the Bengal Municipal Act, and even in a few cases where such returns 
were called for, they were not verified, columns 15 and 16 were not filled 
up in any bonafide manner : the assessor did not inspect any holding, did 
noé visit any Jocality and did not compare the different localities and 
different holdings for determining the valuations in respect of diffrent 
or any of the holdings and as a matter of fact made no enquiry whatsoever 
as required of him by the statute in revising the valuations. According 
to the petitioners, the valuations were revised by the assessor jn an arbi- 
trary manner; in the matter of formation of his opinion and in compa- 
ring the different holdings and different areas or localities the assessor 
did not perform his statutory duties and proceeded entirely without any 
basis or material ; the assessor failed to record any reason or justification 
for enhancing the valuations of different holdings in disproportionate 
and discreminatory manner not bassed on any common standard or basis. 
The report submitted by the assessor is neither bonafide nor a lawful 
report and the entire assessment based on such a valuation is clearly illegal 
and without jurisdiction. As such the assessment is liable to be set aside 
and rates, as are being demanded on the basis thereof, being illegally 
jevied are not Sustainable in law. 

3.' The writ petition was contested by the first respondent only. 
Though the gravament of accusation was against the assessor and he was 
made a party-respondent, he did net appear either to contest the Rule or 
controvert the specific allegations made against him. An affidavit-in-oppo- 
sition and two supplementary affidavits sworn by a law clerk of the 
Municipality were filed on behalf of the first respondent wherein the 
various allegations made as against the assessor and in particular the 
allegation of assessor having failed to discharge his statutory duties could 
not be met except so far as it could be on the basis of the records made 
over by the assessor. The various allegations made in the different para- 
graphs of the writ petition were broadly dealt with in the affidavit-in- 
opposition and the denials were mostly vague in nature. An objection, 
however, was taken that since some amongst the petitioners had challenged 
their respective assessments by preferring review applications under section 
` 148 of the Act and had obtained relief in such proceedings they were not 
entitled to any relief. In a supplementary affidavit, some entries from cert- 
ain field books were disclosed to show how the individual valuations in 
respect of the petitioners were determined and in this affidavit it was 
stated that the assessor while assessing the annual value of the holdings 
had taken into account the existing rent fetched by the holdings or any 
part thereof where the monthly rental was available at hand otherwise he 
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had to asecrtain the reasonable rent. The petitioners, however, strongly 
disputéd the so-called field books and they elaimed that entries therein 
were not made by the assessor. 

4. On the materials, as aforesaid, the learned judge found that in deter- 
mining the valuation the assessor had failed to comply with the mandatory 
provisions of Rules 8 and 9 of the Rules for assessment when the asse- 
ssor failed to call for returns from the owners of the different holdings in 
Form B prescribed by such Rules, failed to indicate the basis of his assesse 
ment by filling up columns 15 and !6in cases where such returns were 
called for and when he failed to determine the valuation on the rental 
basis in the manner preseribed by the Rules. The learned judge 
concluded that ‘the respondent has failed to carry out the statutory 
provision of the Municipal Act in the matter øf assessment of rates and 
taxes.” Notwithstanding such a finding the learned judge refused to set 
aside the assessment a sa whole even though it was a representative 
action by the petitioners on behalf of other rate payers. The learned 

judge directed that the benefit of his order would be available to only such 
"of the rate payers as were before him and excluded therefrom again those 
who bad filed review. applications under section 148 of the Act. The 
Rule was accordingly made absolute in part to the limited extent, as afor- 
esaid. Thirtytwo out of the petitioners have preferred an appeal being 
F.M.A 959 of 1976 wherein it is claimed that when the learned judge in 
the trial court found that the assessment itself was not made in compliance 
with the statutory provisions, the entire assessment should have been set 
aside ; it being a representative action it was not necessary-for all the rate 
payers to be actually added as parties to the proceeding to be entitled to 
the relief claimed on behalf of all in the writ petition, They further claim 
that the learned judge should not have excluded such of the petitioners as 
had perferred review applications from the relief because the assessment as 
a whole being ultra vires there could be no review and any order made 
on such review is of no consequence since an assessment made dehors 
the statute can never be validated by any order of review in respect thereof, 
The Municipal Commissioners onthe other hand have preferred an 
independent appeal being F.M. A. 300 of 1977 wherein it is 
claimed that leave under Order 1 Rule 8 was wrongly given because in the 
facts no representative action is maintainable since there exists no 
community of interest amongst the different rate payers; they could , 
only challenge their respective assessment individually but had no locus 
standi to bring in a respresentative action. It is further claimed that 
since the statute itself provides a remedy and on the finding of the learned , 
judge those who have gone for such remedy are not entitled to any relief, 
the joint petition should have been thrown out as a whole and the learned 
judge could not have granted relief to a few only amongst the petitioners. 
In this appeal, the Municipal Commissioners. have further assailed the 
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finding of the learned judge that in making the assessment the respondents 
had failed to carry out the statutory provisions of the Municipal Act. It 
is claimed that assessment was made in substantial compliance with pro- 
visions of the Act and the Rules ; the learned judge went wrong in holding 
that Rule 8 had not been complied with when infringement thereof was not 
pleaded by the petitioners ; they further claim that the learned judge was 
not correct in holding that Rule 9 had not been comptied with when such 
a finding is based on an erroneous assumption that in Jaw it was necessary 
to call for returns from each individual owner or occupier. We shali deal 
with the different contentions specifically raised in the respective two 
appeals by the respective counsel more in detail hereinafter when we deal 
with the specific points. 

_ 5. Though a number of objections have been raised by Mr. Ghosh 
appeating on behalf of the Municipal Commissioners to the frame and 
maintainability of the writ petition and admissibility of the relief claimed, 
the principal point “of importance which requires our consiveration and 
which is common to both the appeals is as to whether the impugned 
assessment suffers any such illegality as would render it hable to be set 
aside. In our view the principal point should first be decided because the 
scope of maintainability of other objections rared by Mr Ghosh wèuld 
depend upon the nature of the illegality in the assessment that may be 
found. As we have pointed out hereinbefore the principal objection 
raised by the petitioners in the writ petition is that the entire assessment 
must fail as the same is not based on any bonafive valuation made by the 
assessor in accordance with law. 

6 Their specific case is that the assessment asa whole is uira 
vires being entirely based on a Valuation made by the asscssor pol in 
conformity with law and such an assessment is liable to be set aside by 
issue of an appropriate writ. 

7. It would be convenient at his stage to refer to ie material 
provisions under the Act and the Rules framed thereunder. Section 123(1) 
authorises the Commissioners to impose certain rates on the annual value 
of the holdings within the limits of the Municipality subject to other pro- 
visions of the Act. Section 128(1) prescribes that the annual value of a 
holding shall be deemed to be the gross annual rental at which the holding 
may reasonably be expected to let. Sub-section (2) of this section pres- 
cribes an alternative. mode of determination of the annual value on the 
cost of construction basis in case the gross annual rental cannot in the 

opinion of the assessor by easily ascertained. Since the disputed assess- 
ment had been made on the basis of gross annual rental sub-section (2) is 
not material for our purposes. Section 133 provides that when it has been 
decided to impose any rate to be assessed on the annual value of holdings, 
the assessor, after making such enquiries as may be necessary shall deter- 
mine the annual value of al! holdings within the Municipality in the 
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manner provided in that Chapter and shall enter such value ina valuation 
: Hst. Section 134 is on the following terms : 

“The assessor, in order to prepare the valuation list, may, when- 
ever he thinks fit by notice require the owners and occupiers of alf 
hoidings to furnish him within one week with true and correct returns 
of the rent or the annual value thereof and the true and correct descri- 
ption of the holdings containing such particulars as the assessor May 
direct, and the assessar, or any person authorised by him in writing 
in that behalf, may enter, inspect and measure any such building at 
any time between sun-rise and sun-set provided that at least 24 hours 
previous notice of the intention to enter, inspect and measure any 
holding shall be given to the occupier thereof unless he waives his 
right to such notice.” 

8. Section 135 provides for determination of the percentage of th 
tate on holdings by the Commissioners. Section 136 then provides that 
as soon as possible after the percentage at which the rate or rates shall be 
levied has been determined under section 135, the Commissioners shall 
cause to be prepared an assessment list which shall contain the particulars 
set out in the said provision including the annual value of the holding 
and the amount of rate payable. Section 147 provides that once the 
assessment list is prepared the Chairman shall sign the same and cause it 
to be deposited in the office of the Commissioners and shall give public 
notice of the place where the list may be inspected and in cases where any 
property is being assessed for the first time or the assessment is increased 
individual notices are to be given to the owner and the occupier of that 
property if known. Section 148 provides for a remedy by way of 
review of the individual assessment or valuation at the instance of any 
person who is dissatisfied with the amount assessed or with the valuation: 
or assessment of any holding or who disputes his occupation of any hol- 
ding or his liability to be assessed. An objection raised under section 148 
is to be disposed of either by a review committee as prescribed by section 
149 or by a municipal assessment tribunal as prescribed by section 149A. 
Section 150 provides that an assessment or valuation isto be questioned 
only in the manner prescribed by the Act and not in any Court. On the 
provisions of section 137 of the Act the above procedure is to be followed 
in every case where quinquennial assessment is made. | 

9. Rules framed under section 215 of the Act prescribes the procedure 
to be followed by the assessor. Rule 1 prescribes when the assessor is to 
commence his work and Rule 2 provides for the office of the assessor. 
Rule 3 prescribes that the Chairman should make available all relevant . 
documents and papefs to the assessor. Rule 4 provides that the assessor 
shall obtain from the Chairman copies of the current assessment registers 
and all information as to new holdings and it further provides that the 
assessor may issue notices under section 134 of the Act in Form A attached 
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to the Rules requiring the owners or occupiers to submit true and correct 
returns of rent or annual value thereof and true and correct descriptions of 
the holdings in Form B annexed to such Rules. The preseribed form B 
contains 16 columns, 14 out of which are-to be filled up by the owner or 
occupier who is to file the return but columns 15 and 16 are to be filled up 
by the assessor. Column 16 is preseribed to contain: Assessor’s remarks 
showing the annual value determined and the basis of determination there- 
bf together with brief reasons why the valuation differs if it does from the 
valuation of similar property in the same area, street or part of the 
street.” Rule 6 provides that the assessor shall verify each of such returns 
when submitted and Rule 7 prescribes the manner of service of notice of 
inspection. Rule 8(a) bas an important bearing on the present case, and 
as such, is set out hereunder : 

“8(a). For the purpose of ascertaining the gross annual rental at 
which a holding may reasonably be expected to let comparison may be 
made with rents of similar holdings in the vicinity. Regard may also 
be had to the rent which might reasonably be expected in an average 
year or taking one year with another and not in any particular year. 
The rental of the holding in the past or in the future is immaterial and 
the hypothetical tenant shall be assumed to use the property in the same 
way asthe actual occupier and to have the same facility for deriving 
profit from ít, no more or no less.” 


10. Rule 9 prescribes that when the annual value of a holding has 
been determined by the assessor he shall fill up columns 15 and 16 of Form 
Band shall enter such value in the valuation list prepared by him. It 
further prescribes that when the valuation list is ready, the assessor shall 
endorse on it a certificate over his signature as to the correctness of 
entries therein and shall then make it over to the Chairman who shall 
give the assessor a dated receipt. Rule 10 has also an important bearing 
in the present case and is set out hereunder : 

“10, The valuation list prepared by the assessor shall be submi- 
tted with a brief report to the Commissioners showing the basis on 
which he has prepared the list, e. g., he should compare different 
areas and streets or even parts of a street and show why properties in 
them differ in value. Further each actual valuation shall be accom- 
panied by a note showing how he has arrived at it comparing the 
property in question with other similar property and explaining why 
the other differs, if it does.” 

Rest of the Rules are not relevant for our purpose in this case. 


11. Reading the provisions of the Act and the Rules, as aforesaid, 
it is well established that the assessor is required to determine the 
annual value of each holding on the basis of gross annual rental at which 
the holding may reasonably be expected fo let unless in his opinion such 
a rental cannot easily be ascertained in which case he is to proceed on the 
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cost of construction basis. Again, when he proceeds to determine 
the annual value on the gross annual rental basis that rental is to be indi- 
vidually determined as a positive act of determination by comparison 
with rents of similar holdings in the vicinity. But in ascertaining the 
gross annual rental, the assessor isto have regard for the rent which 
might reasonably be expected in an average year irrespective of any actual 
rent being paid at a particular time or in a particular year. That the 
assessor is to ascertain the gross annual rental in each case in a positiv® 
manner is inherent in the scheme and is well indicated by what he is 
required to record in column 16 of Form B read with Rule 9 and Rule 
10 of the said Rules. 

12. In the present case, the grievance made out by the petitioners in 
the writ petition is that the assessor never did what was required of 
him to do under the Act andthe Rules. In paragraph 14 the petiti- 
oners made out a positive case that the assessor did not inspect any holding 
personally and did not visit any locality within the local limits of the 
Municipality in connection with the said assessment. In paragraph 22 
they asserted that in most of the cases the assessor did not issue any notice 
or call for any return in Form B under section 134 of the Act and at the 
utmost such notices were issued in respect of about 200 holdings out of 
13,000 and odd holdings in the Municipality. Their further case is that 
even where such returns were called forthey were not verified by the 
assessor and the assessor failed to fill up columns [5 and 16 in any bona- 
fide manner. In paragraph 23 they clearly asserted that the assessor failed 
to record any reason for the enhanced valuation the valuations in most 
cases being disproportiontely increased ; that the assessor failed to perform 
his statutory duties and made the valuation arbitrarily, whimsically and 
illegally. In annexures B and C the petitioners have set out particulars 
to show how different holdings have been subjected to arbitrary valuations 
and disproprtionate increases thereof though in most cases there had been 

no addition or improvement in such holdings. In paragraph 25 and in anne- 
xure E they have set out the particulars to show how the assessor positively 
discriminated the Government buildings in not changing the annual value 
thereof even where there had been substantial addition or improvement 
of such buildings while the annual value of other public buildings had 
been increased. In paragraphs 26 and 27 and in annexure F the petitioners 
have set out the particulars to show holdings situate in the same locality 
without any addition or alteration had been arbitrarily subjected to either 
enhanced or reduced valuation without assigning any reason for either. 
On these facts, they have clearly asserted that in making the valuation the 
assessor never proceeded on any common bonafide standard or basis but 
acted arbitrarily. 

13. The most important accusations made by the petitioners as 
against the assessor are to be found in paragraphs 28 to 31 of the writ 
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petition. In paragraph 28 they clearly ‘asserted that only in a few cases 
a show of inspection was made through one or other employees of the 
assessor but in no case he either himself held the inspection or made any 
enquiry. Then they state: “It will thus appear that in the matter of 
formation of his opinion and in comparing the different holdings and diffe- 
rent areas or localities the assessor did not perform his statutory duties and 
proceeded entirely without any basis or material.” Thus, the accusation 
“made is that he failed to perform his duties enjoined by Rule 8(a) of the 
Rules. In paragraph 30, the petitioners asserted that the asssessor did 
not act according to the Rules, did not fill up column 16 of Form B either 
at all or as required by law and did not do the duties enjoined on him by 
Rule 10 and there exists no rational basis of the present assessment which 
had been made in an arbitrary, malafide and capricious manner. In para- 
graph 31 the petitioners clearly asserted that the assessor did notin any 
case assign any reason whatsoever for increasing or reducing the valua» 
tion and that he had not compared different localities and different 
holdings as required under the law and he has not recorded the result 
of such comparison either in the returns or elsewhere. Thus, they clearly 
pleaded non-compliance with the requirements of Rules 9 and 10 of the 
Rules. 

14. As we have stated at the outset the unfortunate position in the 
present case is that the assessor has not come forward to controvert all 
these serious allegations made against him. An affidavit-in-opposition 
sworn by a law clerk of the Municipality was first filed on behalf of the 
contesting respondent. It was, however, not possible for the deponent of 
the said affidavit to deal with or contrevert most of the allegations made 
against the assessor. In paragraph9 it was clearly acknowledged that 
the first respondent is not aware as to whether any of the municipal 
holdings was inspected or visited by the assessor and reliance was sought 
to be placed on an affidavit to be filed by the assessor which was never 
filed. Asforthe other allegations the deponent of the said affidavit 
merely controverted such allegations and craved leave to rely upon the 
records including the assessor’s report and the field books and again on 
the affidavit to be filed by the assessor which was never filed. The 
assessor’s report had been disclosed by the petitioners themselves made 
annexure A to the writ petition. In a supplementary affidavit filed by the 
same law clerk entries in certain field books in respect of the holdings of 
the petitioners were disclosed and such field books were produced before 
us at the time of hearing of the appeal. , 

15. On the materials thus placed before the court let us proceed to 
consider if the assessor had at all ascertained the gross annual rental of 
the individual holdings in accordance with the Act and the Rules and had 
prepared a valuation list on positive exercise of his own judgment. The 
learned Judge in the trial court appears to have taken the view that issue of 
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notices under section 134 and calling for return in Form B are mandatory 
pre-requisite and such notices not having been issued and such returns not 
having been called for from most of the owners or the occupiers the. 
valuation as made by the assessor cannot be held to be a lawful valuation. 
It has, however, been pointed out by Mr. Ghosh appearing on behalf of 
the Commissioners that section 134 itself leaves it to the discretion of the 
assessor where a notice is to be issued and a return is to be called for so 

that the learned Judge in the trial court went wrong in assuming that Issuing 
of such notices and calling for returns under the said provision in every 
case is a mandatory pre-requisite. We feel no hesitation in accepting this 
contention of Mr. Ghosh since on the provisions of section 134 read with 
Rule 4 it is entirely within the discretion of the assessor to decide in each 
case whether the return is to be called for. But once such returns are 
called for as has been done in respect of 200 holdings it is necessary for 
the assessor to verify the return and to fillup columns {5 and 16 of such 
returos. There is no dispute that what has been entered in column 16 in 
such cases is an endorsement “vide assessment list”. Column 16 as we 
have indicated hereinbefore is to bear the assessor’s remarks showing the 
determination of the annua! value and the basis of such determination with 
brief reasons. It is difficult to appreciate how an assessment list which is 
to be prepared by the Commissioners after the finalisation of the valuation 
list should contain the particulars required of the assessor in filling up 
column 16. Moreover, we have failed to find even itn the assessment 
list any entry which can be considered to fulfill the requirement of column 
16. Thus, a reasonable doubt arises as to whether the assessor did ever 
actually verify the returns and it is further established that the assessor 
failed to discharge his duties prescribed by Rule 9. Moreover failure on the 
part of the assessor to record a note showing determination of the annual 
value and the basis of such determination with brief reason in: al! the 
cases where returns were called for lends support to the plea of the peti- 
tioners that the assessor never made the determination .in any honest 
manner, , . 

16. But more serious complaint put forward by Mr. Mukherji 
appearing on behalf of the petitioners is that the assessor failed to dis- 
charge his duties under section 133 when he failed to make any enquiry 
whatsoever in the process whereof he could find the rent of comparable 
holdings and secure the data for determination of the gross annual 
rental of diferent holdings. The petitioners as we have indicated 
hereinbefore clearly asserted that the assessor never made any such 
enquiries and never determined annual rental in the manner contemplated 
by Rule 8(a). The first respondent in their affidavit could not deny this 
allegation but wanted to rely upon the affidavit of the assessor which the 
assessor never filed. The best evidence on the point would have been the 
valuation list but strangely in the present case the assessor never prepared 
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any independant valuation list though enjoined to do so by section 133. 
On the other hand, what was produced before us was an assessment list 
which is not ‘only -signed by the Chairman of the Municipality but bears 
the counter-signature of the assessor certifying as to the correctness of the 
entries made therein. The fact remains, therefore, that the assessor failed 
to prepare the statutory document, ‘namely, the valuation list. Further, 
the assessment list that was produced before us merely contains entries in 
figures the anniial value but in no case does it record anything to show 
how‘did he determine the individual valuations or the gross annual rental. 
This document, therefore, does not help us in any manner to assure 
ourselves that the. assessor did determine the gross annual rental in terms 
of Rule 8{a) in individual cases as á positive act of determination on còm- 
parison with rents of similar holdings in ‘the vicinity. 

17. Strong reliance was placed by Mr. Ghosh on the field books. 
_ books bear neither any endorsement nor any signature of the asses- 
Sor.’ It appears to.us that these, books were prepared and entries therein 
were ere by the assessor’s agents whose names can be found endorsed 
in these books. These books further indicate that areawise certain parti- 
cular about-holdings were set out in black ink which obviously were made 
with Yeference to the entries as they were in the previous assessment 
register. Next we find certain pencil entries only in respect of the parti- 
culars of the buildings as they are found obviously on inspection. These 
pencil, entries further go to show working out of the gross annual rental 
by multiplying 12 in afew cases toa figure described as existing rent of 
the holding and in most cases toa figure déscribed as reasonable rent. 
Each Such gross annual rental js to be found in red ink re-written obviou- 
sly indicating that the same had been verified in regard to the calculation. 
There i no material before us to show what part thé assessor played in 
‘preparing thesé field books òr in’ proceeding on the basis thereof. Circu- 
mstances on the other hand go ‘to show that all these entries in these 
books were made’ not by the assessor but only by his agents. Two serious 
objections have been raised by Mr. Mukherji to the procedure so adopted. 
In the first place, it has been contended by Mr. Mukherji that even if we 
accept these field books to’ show the basis for the determination of the 
valuation there is nothing in these books to show that the valuation rests on 
‘any ascertainment of gross annual rental in accordance with Rule 8(a). He 
points out that the assessor’s . agent accepts the existing rent in all cases as 
rent reasonably expected from the holding contrary to the provision of 
Rule 8(a) and in other ‘cases where he sets oùt a figure as reasonable rent 
he does not indicate how the said figure is determiried or that it was so 
determined on comparison with rents of comparable holdings in the 
vicinity. The second ‘objection raised by Mr. Mukherji is that when the 
Act and the Rules vest the duty of determination of the annual value in 
the assessor himself he could not have delegated the said duty to his agent 
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and adopt whatever the agent does. In our veiw, there is considerable 
merit in these two contentions raised by Mr. Mukherji. We have care- 
fully examined these field books to see if we can assure ourselves that 1p 
determining the gross annual rental it had been so done in the manner 
prescribed by Rule 8(a) but we have been unable to assure ourselves on the 
point on the materials borne out by these documents. It had been rightly 
pointed out by Mr. Mukherji that these agents of the assessor took the 
existing rent in every case to be the rent which could reasonably be expec- 
ted of the holding inspite of the clear mandate of law that regard must be 
had to the rent which might reasonably be expected in an average year or 
taking a year with another and not in any particular year and that such 
rent should be the rent payable by a hypothetical tenant assumed to use 
the property in the same way as the actual occupier and to have the same 
_facility for deriving profit from it. To that extent the basis adopted is 
erroneous in law. That apart, in most of the cases, the gross annual 
rental had been fixed up with reference to a figure described as reasonable 
rent giving no idea as to how such a figure had been arrived at. Had the 
reasonable rents been fixed up with reference to rents of comparable hol- 
dings in the vicinity we would have expected some entries in these books 
to indicate the comparative figures but nothing of the kind could be found. 
Nor is there anything in these books from which it can be said that these 
figures shown as reasonable rent were so determined on comparison with 
any rent prevailing in the locality. Such being the position, we feel no 
hesitation in coming to the conclusion that the gross annual rental in 
respect of individual holdings were not determined in accordance with 
Rule 8(a) by these agents of the assessor. So far as the assessor is concer- 
ned, as we have indicated hereinbefore he has not prepared any 
valuation list and he has not filled up even column 16 of the returns 
called for under section 134. Looking at the entries in the assessment 
list counter-signed by the assessor with reference to these field books it 
appears to us that the assessor adopted all that was done by these agents. 
He did not ascertain the gross annual rental nor determine the valuation in 
respect of different holdings on his own judgment. He has not filed any 
affidavit to show that he himself made any enquiries to find out the basis 
for the determination of the gross annual rental. Mr. Mukherji has 
rightly pointed out that the statute distinguishes enquiries contemplated by 
section 133 from inspections contemplated by section 134. Though law 
permits the assessor to cause inspection to be made through the agents 
for verification of returns called for and collect other particulars in respect 
of holdings to be valued yet it requires the assessor himself to 
make the necessary enquiries for ascertaining the gross annual rental 
on comparison with rents of comparable holdings because the 
law. contemplates that the determination of the annual valuation 
based as it is on such gross annual rental must be the act of the 
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assessor. It is quite apparent that the assessor never fulfilled the duty 
cast on him by Section 133 read with the Rules. . 

18. To repel this contention Mr. Ghosh urged two points. In the 
first place he contended that the petitioners should not be allowed to 
raise such an objection when they had not alleged any infringement of 
Rule 8 in their petition. We, however, find no merit in this contention 
of Mr. Ghosh. It is true that no reference by number had been made to 
his Rule in the writ petition but as we have indicated hereinbefore the 
petitioners had clearly pleaded infringement of this Rule with reference 
to its substance. Their principal grievance in the writ petition is that the 
assessor never made the valuation having regard to the requirements as 
are specified in Rule 8(a). Such being their pleading mere failure to set 
out the number of the Rule in their petition makes no difference. The 
learned Judge in the trial court, in our opinion, was not, therefore, wrong 
in holding that the assessor had failed to comply with the mandatory 
provision of Rule 8. Mr. Ghosh next relied strongly on the asSessor’s 
report in contending that the said report well establishes the position that 
it was the asssessor who himself determined the annual values and further 
that suck determination was made in accordance with law. We have 
read this report very carefully but in our view this report does not establish 
any such thing. The report is an annexure to the writ petition and cont- 
ains 4 paragraphs. Paragraph 3 purports to set out the basis of assess- 
ment. In clause (a) of paragraph 3 the assessor merely refers to the rates 
fixed by the Commissioner. Clause (b) thereof quotes word for word Rule 
8 (a) except for addition of a sentence, which however, does not derogate 
from the fact that it is a mechanical reproduction of the words of the 
Rule. Clause (c) is in following terms : 

“Accordingly in most of the holdings annual rental value has been 
fixed on a monthly rental basis for 12 months prescribed by section 
128(1) of the B M. Act, 1932. At the time of local verification of 
holding I made ail enquiries and took the age of the existing condition 
of the holdings, description, approximate dimensions of the room, 
materials used, the area of covered accommodation, environment, 
road facility, commercial opportunities, sanitary condition, water supply 
facility, the distance from schools and markets, the present value of 
iand and all amenities and convenience.” 

Paragraph 4 sets out the total existing annual value at Rs. 2462,351.00 
the revised total annual value at Rs. 36,44,165.00 and then sets 
out the difference with a note that main reason of this increase 
may be said to be due to increase in addition, improved conditions 
of holdings. This report in our view is of no help to Mr. Ghosh 
because by reciting a Rule or by referring to certain generalites 
the assessor has not improved the position. As in the field books so in 
this report there is nothiug to show any factual basis for determination 
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“of annual value in respect of individual holdings. This report 
in notin compliance with Rule 10. Rule 10 speaks of two requirements. 
In the first place it requires the assessor to show the basis on which 
-he has prepared the list and the term ‘basis’ has been explained 
with reference to the illustration, namely, the assessor should compare 
different areas and streets oreven parts of a street and show why 
properties in them differ in value. This requirement will not be fulfilled 
by merely stating in the report that the annual values had been detef- 
mined either on the rental basis or on the cost of construction basis 
as suggested by Mr. Ghosh. The assessor has to state something 
with regard to factual basis whereon he had determined the values. 
He has to furnish particulars about the comparison made and explain 
for the differences The second requirement is more important. Each 
of the actual valuations has to be accompanied by a note of the 
assessor showing how he has arrived at it comparing the property in 
question with other similar property and explaining why the valuation 
differs if it does. Obviously, this note is to be incorporated in the 
valuation list which is to be submitted along with this report. These are 
maandatory requirements and fulfilment whereof only ensures the 
position that the assessor has prepared the valuation list in a bonafide 
manner and that again in accordance with law. The report in the 
present case relied on by Mr. Ghosh does not fulfil either of these two - 
requirements. Nor is there anything in this report from which we 
can assure ourselves that the assessor did determine the individual 
valuations in the manner prescribed by Rule 8(a), namely, by ascer- 
taining the gross annual rental on the basis “of comparison with rents of 
comparable holdings in the vicinity and having regard to the elements 
specified in that Rule. In paragraph 3(c) of the report which we have 
quoted above the assessor spoke about the enquiries being made by him 
at the time of local verification. What he really meant is inspection 
for effecting verification and those were all held by his agents and not 
by him. ` Moreover, the assessor does not say that such enquiries were 
ever made to ascertain the gross annual rental with reference to 
comparable holdings in the vicinity. Therefore, this report does not 
persuade us to hold that the assessor did determine the annual values 
in accordance with Rule 8(a). On the findings as above we, therefore, 
come to the conclusion that the petitioners in the present case have well 
established their claim’ that the assessor in determining the annual values 
did not comply with the provisions of Rule 8(a), 9 and 10 of the said 
Rules. Such non-compliance renders the valuation made by the assessor 
ultra vires. (See (1) Tollyguij Club Ltd. v. The Corporation of Calcutta 
1963 CLJ 10). The fact that the assessor had failed to make any bora- 
fide determination is furth:r corroborated by other allegations of the 
petitioners which stand really uncontroverted. In paragraphs 25 and 26 
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read with annexures B and F they have set out particulars to show „how 
different holdings had been subjected to either enhanced or reduced valua- 
tion without any reason, how valuation of the holdings held by the State 
Government had not been altered in any case even when some of them had 
additions and alterations effected thereon betraying the position that the 
valuations had never been determined on any common bonafide standard 
or basis. 

"19, That apart on the facts of the present case we find ample 
substance in the other @bjection raised by Mr. Mukherji to the effect 
that the Assessor himself never discharged his statutory obligation 
of determining the ‘annual values in his own judgment and instead 
thereof delegated the sald function to his a gents Whose determination he 
mechanically adopted. As we have found hereinbefore, the annual values 
in respect of individual holdings were fixed up by the different agents who 
incorporated the same in their respective field books ; the Assessor in his 
turn adopted such valuations and incorporated the same ‘in the assess- 
ment book. Assessor has not come up before us to say that he deter- 
mined the valuation in respect of individual holdings in his owa judgment 
inspite of clear assertion by the petitioners that he never did so. Nor do 
the existing records establish the same. Such being the position 
it must be held that he had delegated his statutory duty to his agents 
which he could not have done. Under the provisions of the Act 
and the Rules, he could have had the individual holdings inspe- 
cted by his agents for verification of returns and securing information or 
particulars like alteration or improvement of existing buildings or measu- 
rements thereof or procure other necessary datas, but the law enjoins 
that'so far as determination of the annual values is concerned that the 
assessor is to make in accordance with Rule 8 (a). This is the essential 
duty which the statute has entrusted only to the assessor and he could 
never have delegated the same to his agents. So that when he did deleg- 
ate such a duty to his agents as in the present case it is no longer his 
determination but only that of his agents which the law does not recognise. 
In (2) R. v. Board of Assessment of Rates and Taxes of the City of St. John, 
exparte Stevenson & Co. Ltd. (1965) 49 DLR (2d) 156 an assessment made 
by a Canadian Tax Assessment Board was set aside when it was found 
that what the board did was merely to adopt the valuations made by its 
appraisers. The principles laid down by the Supreme Court in the cases 
of (3) Commissioner of Police v. Gordhandas, AIR 1952 SC 16 and (4) 
B. Rajagopal Naidu v. S.T.A Tribunal, Madras, AIR 1964 SC 1573 support 
the same conclusion. 

20. These infirmities are, in our opinion, very substantial in nature 
and touch the very assessment and render the same ultra vires as a whole. 
Firstly the valuations had not been made by the assessor and secondly 
there had been infringement of a very material provision like Rule 8(a) 
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of the Rules when neither the assessor ror his agent determined the 
valuation in terms thereof. So, in reality there had been no determination 
of the annua! value in respect of individual! holdings in the manner speci- 
fied by law. In such a case it can well be said that the assesssment is no 
assessment in law. Such an assessment is liable to be set aside by any 
civi] court including this court in its writ jurisdiction. As was observed 
by Sir Asutosh Mukherji in the case of (5) Chairman of Giridih Municip- 
ality v. Suresh, 12 CWN 709 when he said “The essence of the matter js 
that the action of the Municipality is in its nature quasi judicial and is 
not subject to collateral attack except upon the ground of fraud actual or 
constructive or on the ground of exercise of power not conferred by the 
statute. If errors or irregularities are committed they must be corrected 
in the mode pointed by the statute and, if not so corrected, they become 
conclusive, for courts have not the power to control the quasi judicial 
authority in a matter of discretion. But when the assessment proceeding 
is in clear violation of the provision of statute the court has jurisdiction 
to afford relief. “The same view was taken by this court in the case 
of Corporation of Calcutta v. Royal Calcutta Club, 68 CWN 877 and Tolly- 
gunj Club Lid (supra) and this view finds its support from the decisions 
of the Supreme Court in the case of (6) Lokmanya Mills v. Barsi Borough 
Municipality, AIR 1961 SC 1358, (7) Gordhandas v. The Municipal Commi- 
ssioners, Ahmedabad, AIR 1963 SC 1742 and (8) N. M. C. S. & W. Mills v. 
Ahmedabad Municipality, AIR 1967 SC 1801. The infirmities affecting the 
assessment as a Whole and rendering the same ulira vires we are unable 
to accept the contention of Mr. Ghosh that the petitioners could only 
challenge their individual assessments and not the assessment as a whole. 
Whereas in the present case the petitioners have successfully established 
the fact that the assessment asa whole is not founded upon any lawful 
determination of annual values of the different holdings and when the 
assessor fails in his duty to prepare a valuation list in accordance 
with law they can certainly challenge the consequent assessment 
asa whole and not their individual assessments only. ín the case 
of (9) Amula Ratan Karmakar v. Basirhat Municipaliry, AIR 1959 Cal. 
548 preparation of an electoral roll as a whole being challenged, 
an objection similar in nature as raised by Mr. Ghosh was overruled 
and it was held that the case isnot one of objecting to individual 
entries but of enforcing preparations of the Roll in accordance with the 
Act and the Rules and an application under Article 226 of the Constitution 
for such a relief is maintainable. 


21. At this stage it would be convenient to consider the other ob- 
jection raised by Mr. Ghosh that the remedy for the petitioners lay in filing 
review applications under section 148 and since- many of the petitioners 
had preferred such review applications some of which had already been 
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disposed of, the present writ petition could not have been entertained. 
We ure unable to accept such a contention. We agree with Mr. Mukherji 
that the remedy under section 148 of the Act is contemplated in cases 
where there being a bonafide assessment in accordance with law and in 
substantial compliance with the requirements thereof there arises errors, 
irregularities or illegalities in regard to individual cases. Whereas in the 
resent case there had been no assessment in true sense of the term or 
where the assessment as a whole is ‘ultra vires, remedy contemplated by 
section 148 is no remedy. Such was the view expressed by the Supreme 
Court in the caseof N.M.C.S & W Mills (supra). For the very same 
reason, the mere fact that some or other of the petitioners had preferred 
review applications under section 148 of the Act does not alter the posi- 
tion because an assessment which is found to be ultra vires and void 
cannot be rendered valid by an order made on such a review petition. In 
the case of (10) Khurai Municipality v. Kamal Kumar, AIR 1965 S.C 
1321 (para 7) Supreme Court expressly overruled a similar objection. 
Such being the position, we must necessarily accept the contention of 
Mr. Mukherji that the learned judge in the trial court was in error in 
refusing the relief claimed to the petitioners who had preferred review 
applications under section 148 of the Act. In our view their preferring 
any such review applications or any order made thereon would not change 
the position in any manner when upon the finding of the learned judge 
and on our own finding the assessment itself was not based on any valid or 
Jawful valuation made in accordance with law. 


22. At this stage we may dispose of another objection raised by Mr. 
Ghosh in this appeal to the effect that when a joint application fails in 
respect of some of the petitioners it should fail as a whole and the learned 
trial judge could not have allowed it in part in respect of some of the peti- 
tioners. In our view such a question does not arise in the present case 
because all the petitioners were equally entitled to get the relief claimed in 
the petition and the learned judge went wrong in thinking that such of the 
petitioners who had preferred review applications under section 148 were 
not entitled to any relief. 

23. We would now proceed to consider the most serious objection 
raised by Mr. Ghosh challenging the right of the petitioners to maintain a 
representative action. According to Mr. Ghosh, such an action is not — 
maintainable on the facts of the present case and the leave under Order 1 
Rule 8 of the Civil Procedure Code was erroneously given. He contends 
that there is no community of interest amongst the petitioners who were 
really and in substance challenging their respective assessments though 
the ground of such challenge may be identical. Moreover, according to 
Mr. Ghosh it cannot be presumed that all the rate payers are equally 
aggrieved and had suffered arly common grievance because of the 
impugned assessment, inasmuch as, some or many of them may not 
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have been prejudicially . affected by the assessment at all. Strong 
reliance is placed -by ‘Mr. Ghosh on the decision of this court 
in the case of. (11} Bimal Behari Sarkar v. State of West Bengal, 
66 C.WN 912) and (12) Smith v. Cardiff Corporation, 1953 (2) 
A.E.R. 1973.. Mr..Mukherji, however, disputes the validity of 
the objection thus. raised by Mr. Ghosh. According to Mr. Mukherji 
the ‘dispute as -raised is not the sum total of individual dis- 
putes.: The petitioners have not challenged their individual asseĴs- 
ments: ‘They ‘have challenged the assessment as a wholeon the 
ground ‘that such an assessment is not based on a valuation list lawfully 
prepared by the assessor discharging mandatory obligations cast pon 
‘him by'law in the matter of preparation of such a list. Mr. Mukherji 
has further contended that on the provision of Rule 8(a) and Rule 10 of 
: the Rules it is quite evident that the valuations in respect of individual 
“holdings are inter-defendent and whereas in the present case the 
‘assessor has not made any of the valuations in a lawful manner, 
no individual valuation or individual assessment can at all be 
profitably challenged. What can be challenged in such a case is the 
valuation as a whole and the entire assessment based hereon. 
That exactly, according to Mr. Mukherji, has been done in the 
present case by the petitioners and in such a challenge there exists a 
community of interest of all the rate payers because only a valid 
and lawful assessment can furnish the authority for realisation of rates 
by the Municipality. Mr. Mukherji has further contended that notices 
being issued under Order 1 Rule 8 of the Code one or more of the 
rate payers may not join hands with the petitioners in challenging the 
assessment but that by itself will not take the case out of Order 1 
Rule 8 andthe leave prayed for therein could not have been refused. 
According to him, all the rate-payers cannot but have a common 
interest to see that the whole assessment is based on a valid and 
lawful valuation list bonafide prepared by the assessor in accordance with 
law. Mere fact that absence of such a valuation list may have enured to 
the benefit of the some of rate-payers is no consideration for holding. that 
the case does not come within Order 1 Rule 8 of’ the’ Code. Mr. 
Mukherji has relied on the decisions in the | case of (13), Kumarvelu 
Chettiar v. Ramaswami Ayyar, 60 Indian. ' Appeals 278; (14) Gurushid- 
dappa v. Gurushiddappa, AIR 1937 Bombay 238 and 15) John v. Rees 
1969 (2) AER 274. 

24. We have carefully consi iderèd , the rival “aantenons on: he 
point and in our considered opinion it is difficult | to uphold the ’ conten- 
tion raised by Mr.. Ghosh. Rule permitting such repregentative action 
is one which rests on convenience, It is an exception to the general rule 
that all persons interested in a ‘suit ought” to be made parties thereto. 
But there may be cases where it may not practically be possible or feasible 
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to make all the innumerable persons having a community of interest 
amongst them parties to an action and convenience demands that im such 
cases a-few amongst the many may be permitted to represent the 
Others having the same interest. Mr. Ghosh in hig tairness has 
conceded that there may be cases where the assessment as a whole 
made by the Commissioners may be successfully challenged as in a case 
where the assessment is made on a wrong or unauthorised basis. 
*There can be no doubt in our view that in such cases the rate-payers 
would have a common interest in challenging the assessment. On our 
findings made hereinbefore, the position is no different in the present case. 
They have challerged the entire assessment as an ultra vires one not 
having been made in conformity with law Their grievance is not in 
respect of any illegality or irregularity with reference to any individual 
assessment. Their grievance on the other hand is that there ts 
uo valid assessment in law atall and any attempt to realise rates from 
any of the rate payers on the basis of such assessment would be without 
authority of law. Based onaccmmon grievance they have a community 
of.interest and in our opinion it stancs the test laid down in the leading 
case of (16) Duke of Bedford v. Ellis, 1601 (1) Appeal Cases 1 where it 
was laid down: “Given a common interest and a common grivence a 
representative suit was in order if the relief sought was in its nature bene- 
ficial to all whom the plaintiff proposed to represent.” Nothing in- 
consistent with the view taken was laid down in 66 CWN 912 
where the petitioners sought to vindicate their individual grievances 
arising out of adverse orders passed individually against each under 
section 5A of the West Bengal Estates Acquisition Act and sought 
to maintain a representative action only on the ground that 
all of them had challenged the constitutional validity of section SA and 
this court held that there was no community of interest in the action 
initiated. The decision in the case of Smith v. Cardiff Corporation (supra) 
is Clearly distinguishable. There some of the tenants brought an action 
challenging a particular scheme in a representative capacity on behalf of 
all the tenants of the Corporation though the scheme was so framed as 
to increase rent of some to subsidise the rent of others whose rents are not 
to be altered. It was held that when on the scheme itself there were two 
classes of tenants whose interesis are in conflict, a representative action on 
behalf of all is not maintainable. Such, however, is not the position here. 
It may be true as suggested by Mr. Ghosh that some of the rate payers 
may have derived benefit out of the impugned assessment and they might 
not feel interested in challenging the assessment. But thal, in our view, 
cannot stand in the way of a representative action being taken on 
behalf of all. Ina representative action, all whom the plaintiffs or the 
defendants acting in representative capacily propose to represent need 
mot necessarily support those who propose to represent. Where there is 
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& Community of interest amons? numerous persons, a representative action 
is maintainable and if some amongst those numerous persons claim any 
adverse interest, they can well come and add themselves as parties oppo- 
nents and they would certainly not in that event be represenied by those 
who have brought the representative aclion. In an action of the present 
nature there cannot but be a community of interest because all the rate 
payers can have the only common ioterest of ensuring that the assesesmené 
as a whole is made in accordance with law. If someone deriving any 
benefit from the illegality is such assessment wants to support the assess- 
ment instead of challenging the same he can easily do so by applying for 
being added as a party respondent along with the Commissioners. This 
Was the view expressed in the case of Juhn v. Rees (supra) relied on by Mr. 
Mukherji. The true test, in our wew, in the present case 1s to consider 
whether the petitioners could have challenged the entire assessment in 
the absence of all the rate payers and if not, all such rate payers are 
required to be made parties to the proceeding either individually or in a 
representative manner. On our findings when the assessment asa whole 
was being challenged there was no other alternative open to the petitioners 
in the present case and hence the representative action that they brought 
was quite in accordance with law. {n this view, we overrule this objec- 
tion raised by Mr. Ghosh. 

25. Before we conclude it is necessary for us to dispose of another 
objection raised by Mr. Ghosh to the maintainability of the present appeal 
with regard to its constitution. According to Mr. Ghosh, this is an appeal 
arising out of a representative action. If in the trial court 42 petitioners 
Were given leave to represent the rate payers all of therm together couid 
have preferred the appeal and not 32 of them because leave was not 
granted to them individually or in the group of 32. There 4s no dispute 
that the appeal in the present case was preferred by 32 of the petitioners 
the balance being made parties-respendents to this appeal All of them 
are before the court. According to Mr. Mukherji these others could not 
join in the memorandum at as the time when the appeal was presented they 
were not available at hand. Jn our opinion it is not necessary to decide 
the validity or otherwise of this objection of Mr. Ghosh since it cannot 
be disputed that those thirtytwo petitioners could have preferred the appea} 
on a fresh leave obtained from this court and that such leave can even 
now be granted to them, so that where on our findings they are entitled 
to the relief claimed this technical objection cannot stand in their way of 
getting the relief claimed. 

26. This leads us to consider the relief which is admissible on the writ 
petition. There can be no doubt that in view of our findings made herein- 
before the assessment as a whole must fail and when such an assessment 
was challenged by the petitioners ina representative action, the learned 
judge could not have limited the relief only to the petitioners before him. 
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Leave having been eranted under Order 1 Rule 8 of the Code the® 
application could sueceed either as such or not. The learned judge 
never revoked the leave and assigned no reason why he thought that the 
relief would be admissible only to some amongst the petitioners and not 
to all the rate payers. Such being the position, in our considered opinion 
the petitioners were entitled to have the entire assessment set aside. In 
the result, F.M.A 300 of 1977 preferred by the Municipal Commissioners 
fails and is dismissed while F.M.A 959 of 1976 preferred by the petitioners 
succeeds and is allowed. The judgment and order passed by the learned 
judge in the trial court is set aside to the extent he had refused the relief 
claimed in the writ petition except in respect of a few of the petitioners. 
The writ petition succeeds as a whole and the Rule issued thereon is made 
absolute. The impugned assessment by the Municipal Commissioners of 
Krishnanagore is set aside and a writ in the nature of certiorari do issue 
accordingly. Parties do bear their respective costs in these two appeals. 

Let the operation of this order remain stayed for period of six 
weeks from this dxte. 

The application dated 2611.76 for addition of parties filed at the 
appellate stage is dismissed because we do net think it necessary to add 
them as parties. 

Chakravarti, J : I agree. 

P R. i TEE 


{ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Sudhamoy Basu 
Decision : January 5, 1978 
Samarendra Jana ve ie = Petitioner 
Versus 

Basanta Kumar Shit ... Opposite party* 

West Bengal Land Reforms Act. 1955 0 of 1956), Sec. 8 —Pre-emption 
— Whether a person who is not a co-sharer can pre-empt— Whether a single 
application can cover several causes of action—Limitation for filing 
application against non-notified co-sharer—Whether such sale can be 
taken to be loan transaction, whether there is a promise to reconvey 
property in question— Interpretation, 

The present Rule arises out of an application for pre-emption under 
section 8 of the West Bengal Land Reforms Act 1956: 

The petitioner herein has raised the following 4 points : 

(1) The opposite party was not a co-sharer of the property and as 
such not entitled to pre-emption. 

(2) One application in respect of two sales from two different 
persons was not maintainable. 

*Civil Rule No. 1798 of 1976 
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(3) The application for pre-emption is barred by limitation. 

(4) Transactions in question are not sales but are loans. 

HELD: Section 50 of the West Bengal Land Reforms Act as com- 
pared to section 88 of the Bengal Tenancy Act does not specifically relates 
to any splitting up or devision of tenancy The point to note is that fresk 
title does not spring up from the mere recording of names. 


One application for pre-emption covering the two sales, is maintainable, 
specially when the matter falls within the purview of section 99 of the 
Code of Civil Procedure. | i 

It was contendėd that as only territorial jurisdiction was mentioned in 
the statute without any reference to the financial power, the M unsif 
should be regarded as persona designata and not as a Court. That conten- 
tion ts not tenable under section 8 of the Act, the period of limitation 
commences only on service of notice. Unless, notice is served there is no 
commencement of the period of limitation atall. If the Munsif is not a 
court, the principles laid down in the case reported in 1975 (1) CLJ 436 
would be applicable and there would be no period of limitation. So the 
application for pre-emption is not barred by limitation 

The scheme of the West Bengal Land Reforms Act is quite “different 
from that of the Bengal Tenancy Act. It appears from section 10 of the 
W. B. Land Reforms Act that the right, title and interest of both the 
transferror raiyat and the transferee shall vest in the pre-emptor raiyat. 
Section 26F (7) of the Bengal Fenancy Act only referred to the transferee. 
Therefore the argument on the fourth point also fails. 


Cases referred to: 


(1) S R. Chowdhurani v. A. N. Tagore, ILR 1949 (i) Cal. 165 


(2) Pravash Chandra Mondal v. State of West Bengal, 81 CWN 1026 
(3) Jayanta Kumar Das v, Gour Hari Das, 1975 (1) CLJ 436. 


(4) Prosanta Kumar Giri y. Gangadhar Rout 81 CWN 580 :: 1977 (2) 


CLI 439 
(5) Sital Chandra Koley v. Mihirlal Koley, 58 CWN 1000 
Swadesh B. Bhunia and Ashoke Maity sie for the Petitioner 
Sakti N. Mukherjee and Puspendu Bikash Sahu ... for the Respondent 


The judgment of the Court was as follows :— 


This rule relates to an application for pre-emption under Section 8 of 
the W.B.L.R. Act which was allowed by the learned Munsiff, Ist Court, 
at Contai in Case No. 57 of 1973 on the 21st of June, 1975 and latter on 
affirmed on an appeal by the 3rd Court of the Additional! District Judge, 
Midnapore, on the 6th of April, 1976. 

2. It appears that one Kshirode Chandra Shit, since pene: who 
was the owner of the disputed plot no. 865 died after the date of vesting 
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leaving him surviving his widow, one son and three daughters.. The 
Opposite Party, Basanta Kumar Shit, the original applicant before the 
learned Munsiff, purchased the shares of the widow and son on 2.11.1967. 
But the present petitioner before this court purchased the shares of the 
three daughters of the said Kshirode Chandra Shit since deceased on 
5.7.1972 and 22.7.1972. No notice of transfer was served on the said 
Basanta Kumar Shit under section 5(5) of W.B.L.R. Act. The opposite 
party then filed the application for pre-emption under section 8 of the 
W.B.L.R. Act which succeeded. 


3 Mr. Bhunia, the learned Advocate, appearing in support of the 
rule urged mainly four points before this court. His first contention was 
that the opposite party was not a co-sharer of the property at all and as 
such was not entitled to pre-emption. The basis for his contention is that 
the opposite party made the purchase in 1967 and then mutated his name 
and has been paying rent separately. Therefore he could not be regarded 
as aco-sharer. He relied on section 50 of the W.B.L.R. Act particularly 
Sub-secs. (a) and (b).The said section relates to maintenance of the record 
of rights by incorporating changes of account, inter alia, of (a) 
mutation of names asa result of transfer or inheritance..................and 
(d) variation of revenue. Mr. Bhunia contended that since the name of 
the opposite party was mutated and since he paid rents separately his, share 
was separate from that of others and he could not be called a co-sharer. 


4. The Court is unable to accept the validity of the said submission. 
There is a difference between the splitting up of tenancy and change in the 
ownership. Recognition of transfer of some portions of a plot does not 
necessarily amount to splitting up of the tenancy. Section 50(a) of the 
Land Reforms Act, as Mr. Mukherjee appearing for the opposite parties 
pointed out, only permits mutation of name asa result of transfer cr 
inheritance. 


5S. In this connection it may be relevant to refer in section 88 of 
the Bengal Tenancy Act which specifically provided that a division of 
tenancy or distribution of rent shall not be valid unless such division or 
distribution has been expressly consented to in writing by both the land- 
lord and all the co-sharer tenants. The splitting up of the tenancy can 
happen only as a result of the agreement of all concerned. As was pointed 
out in the case of (1) S.R. Chowdhurani v., A.N. Tagore, by a Division 
Bench of this Court reported in ILR 1949(1) Calcutta 165, Section 88 of 
the Bengal Tenancy Act does not contemplate distribution of a portion 
of the rent, which if done, may be at best an arrangement for convenience 
without affecting the legal rights and liabilities of either side. Moreover, 
section 50 as compared to section 88 of the Bengal Tenancy Act does not 
specifically relate to any splitting up or division of tenancy. Mr.Bhunia’s arg- 
ument,it seems, seeks to equate an arrangement for convenience in terms of 
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section 50 WBLR Act to be converted into a sub-division of tenancy which 
is not contemplated by Jaw. Mr. Bhunia’s attempt to make a distiné- 
tion between rent and revenue and his reference to an observation of 
Anil Kumar Sen, J. in Civil Rule No. 2488(W) of 1970, which was quoted 
by me in my judgment,(2) Provash Chandra Mondal v. State of West Bengal 
reported in 81 CWN page 1026 at (1031) are also of no avail. Sen, Ps 
observation which was relied on is that the petitioner ‘‘had acquired 
independent tenancy under the State apart from her title derived by pur- 
chase”. That very sentence indicates that there was something more 
than mere purchase, In that case there was acquirement of independent 
- tenancy under the state. Confusion may arise if the implication of spli- 
tting up are not borne in mind. Mr. Mukherjee, the learned advocate, 
while arguing to oppose the rule aptly illustrated it by stating that suppose 
an owner A died leaving B, C, and D as his heirs, the names of B,C, and 
D may be subsequently recorded either in the same khatian (Khang dang) 
or if they so want by agreement of all concerned there may be splitting 
up resulting in the opening up ofa subordinate khatian. The point to 
note is that fresh title does not spring up from the mere recording of 
names. i 


6. Question of law apart there are other difficulties confronting 
Mr. Bhunia. This argument was never advanced before the two lower 
courts. On the other hand, paragraph 3 of the petition for pre-emption 
completely goes against the contention of Mr. Bhunia inasmuch as it 
states that the vendor “became a co-sharer of the owners.....”. In 
paragraph 7 of the petition the factum of mutation of name and payment 
of rent were also denied. In the circumstances even the factual basis for 
the argument cannot be said to be unassailable. The argument of Mr. 
Bhunia therefore must be rejected. 


7. The second contention of Mr. Bhunia was that one applica- 
tion in respect of two sales from two different persons was not maintain- 
able. This point was also-not urged in the courts below. Moreover, the 
point seems to have been concluded by a decision of a Division Bench 
of this Court reported in ILR 1971 (1) Caleutta 213. It was held in that 
case (at page 223) “the contention that the application was bad as it 
centained three prayers of pre-emption in respect Of three different transfers 
has really no substance at all. The transfers being made in favour of 
the same person and in respect of different portions of the same holding, 
it was quite appropriate that the three causes of action, arising out of 
these transfers, should be joined in the same petition”. Et is unnecessary 
to add anything to what has been so clearly stated in that decision. Mor- 
eover, the provisions 1 of section 99 C.P.C. are there whick enjoin upon 
the court not to interfere in case of any misjoinder of parties or causes of 
action Unless the merit of the case or the jurisdiction of the court is 
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affected. There is no allegation that such is the present case. 


8. Mr. Bhunia thirdly argued that the application was barred by 
limitation. The two sales were made the 5th of July and 22nd July, 1972 
and the application was made on the 23rd April, 1973. Section 8 of the 
W.B.L.R. Act contemplates an application within three months of the 
service of the notice. In this case there was no notice served, Mr. Bhunia 
argued latter. According to him the residuary article, namely, article 137 
of the Limitation Act which provides for three years would not be avai- 
lable to the applicant inasmuch as the said article relates to an application 
made under the Code. According to Mr. Bhunia the learned Munsiff 
acted only asa persona designata and notasacourt. He referred to a 
decision reported in (3) 1975(1) C.L J. 436 ; Jayanta Kumar Das v. Gour 
Hari Das, where Chittatosh Mukherji, J. held that there was no period 
of limitation for an application under section 8 by a non-notified cosharer 
tenant which lay before a revenue officer prior to the enactment of the 
W.B.L.R. Act of 1971. He expressed no opinion with regard to the 
period of limitation in case of an application before a learned Munsiff 
having teritorial jurisdiction. As already noted Mr. Bhunia contended 
that as only territorial jurisdiction was mentioned without any reference 
to the financial power the learned Munsiff should be regarded as a persona 
designata and not as a court. This contention also does not seem to be of 
substance. Under section 8 of WB.L.R. Act, the period of limitation 
commences only on the service of notice. Unless the notice is served 
there is no commencement of the period of limitation at all. In the case 
of (4) Prasanna Giri v. Gangadhar Rao, reported in 81 C.W.N. 580 it has 
been held by a Division Bench of this Court that after the passing of the 
West Bengal Land Reforms Act, 1972, article 137 of the Limitation Act, 
1963 would apply to an application for pre-emption under section 8 of the 
W.B.L.R. Act, 1955. That settles the point. In order to avoid 
application of that decision he sought to emphasis that the Munsiff having 
territorial jurisdiction was not a court and did not come within the ambit 
of the decision of that case. The stand taken by Mr. Bhunia is 
difficult to sustain. If the Munsiff is not a court the principle of the 
decision in the case reported in 1975 (1) CLJ 436 would be appli- 
cable and there would be no period of limitation. In fact on that 
basis Mr. Saktinath Mukherjee, the learned advocate for the oppo- 
site parties, promptly stated that he did not want to join issue with 
Mr. Bhunia on the ground that the Munsiff is not a court. If the 
Munsiff is not a court there is no limitation. In the other case it would 
be covered by the decision reported in 81 CWN. 580. Mr. Bhunia 
persisted that in 81 CWN 580 there was no reference to a ‘Munsiff 
having territorial jurisdiction. The distinction sought to be made out 
by Mr. Bhunia was a distinction without a difference. It was an 
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. attempt at intellectual acrobatics trying to walk on a thin high wire 
of yeasoning which strictly does not exist. The result is an inevitable 
collapse. His attempt to create a new category out of the expression 
“Munif having territorial jurisdiction without being either a court 
or not a court like the revenue officer” jis bold and ingenious but 
hardly seems to be tenable. Even if Mr. Mukherjee conceded that 
it Was not a court in the battle of wit, this court, as already stated. 
feels bound by the decision of the Division Bench. In view of the 
aforesaid consideration it is not necessary to refer to the other case 
which Mr. Bhunia cited in his reply namely 1969(11) SCA 468 
where an observation was made to the following effect : 


“It seems to us that it may require serious consideration whether 
application to courts under other provisions apart from Civil Procedure 
Code are included within the article 137 of the Limitation Act or not”. 

The aforesaid observation does not take away the relevance of the 
considerations already made above. In the circumstances there is 
hardly any scope to upheld the contention of Mr. Bhunia. 

9. Lastly, Mr. Bhunia argued that the transactions were not 
sales but only loans. Whether the transactions are loans or sales 
according to him were jurisdictional facts and the lower courts should 
have decided the same. It, however, appears from the judgment of 
the lower appellate court that the learned Additional Judge went into 
this question at .some length. He has even pointed out that the 
daughters of Kshirode or their husband were not examined to 
state anything about the agreement for reconveyance. The evidence 
of O.P.W. 2 and 3 were not satisfactory. He observed that the 
daughters of Kshirode might raise objection in appropriate proc- 
eedings in Civil Court for declaration that the sale deeds are 
nething but loan transactions. He was of the view that there was 
no scope on the facts and circumstances to hold that the transactions 
were loan transactions. Again of the three vendors, the agreement for 
reconveyance were made only with two. The daughter did not come 
forward to support the case for reconveyance. 


10. It may be noted that even under section 26(F) of the Bengal 
Tenancy Act a Division Bench of this court, in the case of (5) Siral Chan- 
dra Kaloy v. Mihir Lal Kolay, reported in 58 CWN 1000 held that the 
agreement for resale creates some sort of fiduciary relationship between 
the parties, to the benefit of which the original transferror will be entitled 
to so long as the agreement remains in force in law, and this fiduciary 
relationship or the benefit thereof which arises simultaneously with the 
agreement for resale and therefore simultaneously with the transfer too 
is available against a transferee with netice and is not affected by Section 
26F (7) of the Bengal Tenancy Act. It was held ‘specifically that the 


t 
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pre-emptor appellants in that case under section 26(F) of the Bengal Ten- 
ancy Act who instituted a pre-emption proceedings with notice of the said 
agreement for resale were bound by the same and cannot resist its enfor- 
cement by reason merely of sub-section (7) of Section 26 (F) of the 
Bengal Tenancy Act. It is to be noted moreover that the scheme of the 
W.B.L.R. Act is different from that of the B.T. Act. As would appear 
{Tom section 10, right, title and interest of both the transferor ralyat and 
the transferee shall vest in the pre-emptor raiyat. Section 26F(7) only 
referred to the transferee. There is, therefore, no reason to uphold the 
contention of Mr. Bhunia in this respect. This argument also must fail. 
il. The result is that the petition fails. The rule is discharged. 


T.K.M. 


i a 


{ CIVIL REVISIONAL JURISDICTION J 
Before Mr, Justice Salil Kumar Dutta 
Decision : February 9, 1978 
Surendra Nath Sarkar & Ors. sy whe Petitioners 
Versus 
Mahatab Mondal & Ors. ... Opposite parties* 


Civil Procedure Code— Or. i rule 10(2)—Addition of parties— 
Application for— Where such application is not to be allowed- Position of 
minors— Relief claimed for perpetual injunction against defendants Posi- 
tion where one of the plaintiffs dies and his heirs seek for addition of. 
parties. 

HELD: The court can exercise the power under Order 1, rule 
10(2) of the Code of Civil Procedure when a party whose presence 
before the court may be considered necessary, is not impleaded at all 
as a party in the proceeding. The provisions under Rule 10(2) of Order 1 
do not apply where by operation of the other provisions of the Code the 
suit has abated in respect of a party properly joined and the attempt to bring 
his heirs and legal representatives on record has failed by an order of the 
court. It can not be said that the provisions of Rule 10(2) override the 
other provisions of the Code. 


The position in respect of partition or administration suits has 
unique feature in the sense that every party in such suits has an interest 
in the property and cannot be deemed as plaintiffs seeking adequate relief 
against others and there may be no question of limitation involved in such 
proceedings as also in redemptions suits for all practical purposes. While the 
interest of any of the parties in the suit property in partition or administrative 

*Civil Rule no. 1662 of 1976. 
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suifs is not affected by abatement, nor there is any prejudice caused to 
the other side. Accordingly, the authorities cited in respect of such 
suits, do not have any material bearing in the facts of the present case 
which is a suit for declaration of title to the suit property and perpe- 
tual injunction. In the instant case, it appears from the records that 
an application for substitution after setting aside abatement was made 
and rejected as a result whereof the suit was bound to abate in 
respect of the deceased persons The court did not find any sufficient 
reason for setting aside the abatement caused by the deathes of some parties 
in rejecting the applications for setting aside the abatement. If the plaintiffs are 
now permitted to -bring on record the legal representatives of the deceased 
persons on the face of such rejection in the present suit it will not be proper’ 
or fair exercise of jurisdiction but an exercise of jurisdiction with materia 
irregularity, on the part of the court to allow such an application in the 
exercise of its powers either under section 151 or under Order 1 rule 10(2) 
of the Code of Civil Procedure. Further there may be serious questions 
of limitation involved relating to the claims for declaration as made in the 
plaint. Therefore, in such circumstances when once the application for 
substimtion after setting aside abatement caused by the deaths of some 
parties in a suit is rejected on merits, the plaintiff should not be permitted 
to circumvent the position caused by operation of lay to add them as 
parties by invoking the aid of Order 1 rule 10(2) or of section 151 of the Code. 


It has been contended that some of the heirs of the plaintiff no. 
2 were minors at the material time and they should not suffer prejudice 
due to the inaction of the other plaintiffs and reliance is placed on 
section 6 of the limitation Act which excludes for purposes of limitation 
the period of disability of the minors amongst others. 


HELD: lt appears that the application under Rule 10(2) of Order 
1. was filed by the other two plaintiffs who did not suffer from any such dis- 
ability. Accordingly the plea of disability cannot be invoked by these 
plaintiffs If there are minors, they are certainly entitled to take 
appropriate steps after cessation of their disability and in such cases, 
the court would reconsider the position, if and when such applications 
are filed by such minors within such time as permitted by law on cessation 
of this disability. That is not the position here. 


It was further contended that the suit was for purpetual injunction 
which was a personal relief claimed against the defendants Jf that be the 
position ‘then there is no question or occasion for substitution of a deceased 
party and the suit may aswell proceed in his absence, his heirs and 
legal representatives not being parties to the impugned actions of the defen- 
dants. H appears that one of the deceased parties is a plaintiff and that 
being so, the above mentioned consideration does not apply to him. 
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Cases referred to : 


(1) Union of India vy. Ram Charan, AIR 1964 SC 215 
(2) Rameswar Prasad v. M/s. Syam Beharilal Jagannath, AIR 1963 
SC 190i 


{3) Lakhmichand v. Kachubhai Golabchand, ILR 35 Bom 393 


£4) Provat Chandra y. Rabindra Nath, AIR 1960 Cal 291 
(5) Khalil Ahmed y. Addl. District Judge, Gorakhpur, AIR 1974 All 
422 


(6) Razio Begam v. Anwar Begam, AIR 1958 SC 886 
(7) Mahomodally Tyebally v. Safiabai, 45 CWN 226 (PC) 


Nagendra Mohan Saha ee a for the petitioners 
R. K. Dutta Gupta and D. P. Sen Gupta ... for the Opposite parties I to 7 


The judgment of tke Court was as follows :— 


This Rule is directed against an order no. 102 dated 3.5.76 passed 
by the Munsif, Additional Court, Ranaghat, in Title Suit No. 250 of 
1964. By that order, the learned Munsif allowed an application filed by 
the plaintiffs 1 and 3 under Order 1, rule 10(2) of the Code of Civil Proce- 
dure adding the heirs and legal representatives of plaintiff no. 2 as parties 
to the suit. The suit was for declaration of the plaintiffs’ title in the suit 
properties and for injunction restraining the defendants from intefering 
with their possession. It appears that in course of proceedings, an 
application. for amendment of the plaint was filed by the plaintiffs which 
was rejected and against that deeision, the plaintiffs came up in revision 
giving rise to Civil Revision Case No. 2633 of 1965. While this Rule 
was pending, the plaintiff No. 2 and deferdant No. 2 died 
and no application for substitution was made in time in respect 
of the aforesaid parties. Later an application for substitution after 
setting aside sbatement was made but it appears that the application was 
dismissed and by an order dated January 22, 1970, this Court held that 
the Rule having abated so far as defendants-opposite party no. 2 was 
concerned, it could not cficctively proceed against the remaining opposite 
parties. The Court further noted that one of the plaintiff petitioners was 
also dead and no substitution was effected in his case either ard the Rule 
was accordingly discharged. A review application giving rise to Civil 
Rule No. 1732 (R) of 1970 was also discharged by this Court by an order 
dated 12.7.1971. It may be noted here that Mr. Dutta Gupta, learned 
Advocate for the opposite parties states that the application for substitution 
in so far as the defendant-opposite party no. 2 is concerned was made 
within (ime but unfortunately the Court’s attention was not drawn to the 
pesilion before the aforesaid orders were passed. In this Rule it is not 
possible for me to consider thia matemen and/or to revise the afcresaid 

orders on that ground. 
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2. The plaintiffs nos. l and 3 filed another application in the suit 
for substitution of the heirs and legal representatives of the aforesaid 
deceased parties after setting aside abatement. The said application was 
rejected by the trial court and an appeal therefrom was also dismissed. 
Thereafter on May 16, 1975, an application under Order 1 rule 10(2) of 
the Code of Civil Procedure was filed for addition of the heirs and legal 
representatives of plaintiff no. 2:and defendant no. 2 in the present 
proceedings. This application has been allowed by the order impugned 
in this Rule. 


3. Mr. Saha appearing for the defendants- petitioners has submitted 
that in the aforesaid circumstances it was not open to the court to allow 
- an application adding the heirs and legal representatives of some deceased 
parties in the suit after the suit has abated in respect of the aforesaid 
parties. He has referred to the decision reported in (1) AIR 1964 S.C. 
p. 215 (Union of India v. Ram Charan & Ors) in which it was observed 
that the court is not to invoke its inherent powers under section 15! of the 
Code for the purpose of impleading legal representative of a deceased 
respondent after the suit had abated on account of the appellant not 
taking appropriate steps within time to bring the legal representatives of 
the deceased on record and when its application for setting aside abate- 
ment was not allowed on account of its failure to satisfy the Court that 
there was sufficient cause for not impleading the legal representatives of 
the deceased in time and for not applying for setting aside of the abate- 
ment within time. He has also referred to the decision in (2) (Rameswar 
Prasad v. Ms- Syam Beharilal Jagannath) reported in AIR 1963 SC. 
1901 .in which the Court also held that the discretionary power cannot 
be exercised to nullify the effect of the abatement of the appeal so far as 
the deceased party is concerned. The Court further observed that it had 
also wide discretion to pass such decrees and orders as the interests of 
justice demanded and such power is to be exercised in exceptional cases 
when its non-exercise would lead to difficulties in the adjustment of rights 
of the various parties but not ina case where ‘the negligence of the 
appellant has resulted in abatement. 


4. Mr. Dutta Gupta appearing for the opposite parties has submi- 
tted, on the other hand, that the court bas ample power in the interest of 
justice to allow an application under Order}, rule 10(2) of the Code of 
Civil Procedure in appropriate circumstances adding any person whose 
presence before the court is negessary in order‘to enable the court effec- 
tually and completely to adjudicate upon and settle al) the questions 
_ Involved in the suit. He has referred to the decisions in (3) Lakhmichand 
v. Kachubhai Gulabchand, reported in I.L R. 35 Bom. 393 in which 
it was held that even when there was an abatement and the application 
for setting aside the abatement was also not made within 60 days, ina 
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partition suit all the parties should be before the court and that there was 
nothing in the Civil Procedure Code limiting or affecting the inherent 
power of the court to make such orders as may be necessary for the ends 
of justice and in that case the parties were accordingly added in the pro- 
ceeding. Reliance was also placed øn the decision in (4) Provat Chandra 
ve Rabindra Nath, reported in AIR 1060 Cal. 291 where it was held 
that even though the defendant has been given no power to make an 
application to set aside the abatement, the court has inherent power to 
set aside abatement and to enable the suit to be proceeded with and 
accordingly the court should exercise the inherent power to save the 
parties, the trouble and costs of a second partition suit and traverse 
the grounds already traversed. The court further held that the power 
under Order 1, rule 10 of the Code of Civil Procedure is very 
extensive and there is no limitation curtailing or restricting 
the power of the court to add parties under Order 1, rule 10 
of the Code. In exercise of the power under this Rule, the court has 
power and should exercise that power to save a partition suit which 
has abated. Reliance was also placed on the decision in (5) Khalil Ahmad 
& ors. v. Additional District Judge, Gorakhpur & Ors. reported in AIR 1974 
Allahabad 422 in which it was observed that the court has been given the 
power to implead any person as a party when such impleadment is necess- 
ary to enable the court to effectually adjudicate upon the questions invo- 
lved in the suit. The.inaction of the plaintiff to implead or bring on 
record a person as defendant in time cannot affect the court’s power under 
Order I rule 10(2) of the Code. This was a suit for redemption of mortgage 
and one of the mortgagees died during the pendency of the suit and his 
heirs were not impleaded by the plaintiffs who were seeking redemption. 
An application was made beyond time under Order 22, rule 4 of the Code 
of Civil Procedure but that application was dismissed as time barred. The 
court referred to a Supreme Court decision in (6) Razia Begum v. Anwar 
Begam, AIR 1958 SC 886 in which jt was observed that the question of 
addition of parties under rule 10, Order 1 of the Code of Civil Procedure 
is generally not one of initial jurisdiction. of the court, but of a judicial 
discretion which has to be exercised in view of all the facts and circums- 
tances of a particular case and accordingly there was no question of 
jurisdiction for interference. Jn the Allahabad case it was further obser- 
ved that if necessary conditions exist, the court has power to direct 
impleadment of any person and inaction of a plaintiff cannet abate the 
right of the court to implead him as a party in the suit in exercise of its 
jurisdiction under Order 1, rule 10(2) of the Code of Civil Procedure. 

5. In (7) Mahomedally Tyebally & Ors. v. Safiabai & Ors. 
reported in 45 C.W.N. 226 (P.C) the court held that an administration 
suit does not wholly abate by reason of its abatement against a defendant 
co-heir whose interest is same as that of the plaintiff. The suit may go on 
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against the other defendants, but the Judge acts within his rights and in 
the exercise of proper discretion under Order 1, rule 10 to add the rep- 
resentative of the deceased defendant, whose interest in the estate is not 
affected under any provision of Order 22 by the abatement of the plain- 
tiff's suit as against their predecessor. 


6. Order 1, Rule 10(2) of the Code gives power to court at any 
Stage of the proceedings (1) to strike out the name of a party improperly 
joined whether as plaintiff or defendant or (2) to add the name of a 
person who ought to be joined whether as plaintiff or as defendant or 
whose presence before the court:may be necessary in order to enable the 
court effectually and completely to adjudicate upon and settle all questions 
involved in the suit. This power can be exercised upon or without 
application by any party. 

7. It appears that such power can be exercised when a party, 
whose presence before the court may be considered necessary, is not 
joined at all as a party in the proceedings. The provisions do not, in my 
opinion, apply when by operation of other provisions of the Code the 
suit has abated in respect of a party properly joined and attempt to 
bring his heirs and legal representatives on record has failed by an order 
of court. It cannot be said that provisions of Rule 10:2) override other 
provisions of the Code. The decisions refer to the cases where there has 
been an abatement but no steps have been taken for setting aside abate- 
ment by inaction of the plaintiff and not to cases where the court has 
refused to set aside abatement on merits. l 


8. The position in respect of partition or administration suits has 
unique feature in the sense that every party in such suits has an interest 
in the property and can be deemed as plaintiffs seeking adequate relief 
against others and there may be no question of limitation involved in 
such proceedings as also in redemption suits for all practical purposes. 
While the interest of any ef the parties in the suit property in partition 
of administrative suits isnot affected by any abatement nor there is any 
prejudice caused to the other side. The authorities cited above in respect 
of such suits, accordingly, in my opinion, do not have any material bea- 
ring in the facts of the case we are concerned with which is a suit for 
declaration of sixteen annas title to the suit property and perpetual 
injunction. In this proceeding, we have already noted that the appli- 
cations for substitution after setting aside abatement was made and reje- 
cted-asa result whereof the suit was bound to abate in respect of the 
deceased persons. The court did not find any sufficient reason for setting 
aside the abatement caused by the deaths of the aforesaid parties in 
rejecting the applications frr substitution after setting aside the abatement. 
If the plaintiffs are now permitted to bring on record the legal represent- 
atives of the deceased persons on the face of such rejection in this suit, it 


-t 
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will not be a proper or fair exercise of the jurisdiction but an‘ exercise 
of jurisdiction with material irregularity, on the part of the court to 
allow such application in exercise of its power either under section 151 of 
the Code of Civil Procedure or under Order 1 rule 10(2) of the Code of 
Civil Procedure. Further there may be serious questions of limitation 
involved in respect of the claims for declaration as made in the suit. 
I am accordingly of the opinion that in such circumstances when once 
the application for substitution after setting aside abatement caused 
by the deaths of some parties ina suit is rejected on merits, the 
plaintiff will not be permitted to circumvent the position 
caused by operation of law to add them as parties by invoking the aid or 
Order 1, rule 10 (2) of the Code of Civil Procedure or of section 151 of 
the Code, 


9. Mr. Dutta Gupta has next contended that some of the heirs of 
the plaintiff Nos. 2 were minors at the material time and they should not 
suffer prejudice on account of the inaction of other plaintiffs. He has 
drawn my attention to section 6 of the Limitation Act which excludes for 
the purpose of limitation the period of disability of a minor amongst 
others. He further submitted that in view of this pesition, the court had 
rightly allowed the application under Order 1, rule 10 (2) of the Code 
and added the legal representatives of the deceased parties as parties in the 
suit. It would further appear that this application under Order 1, rule 
10 (2) of the Code was filed by the other two plaintiffs, namely, plaintiff 
I and 3 who did not suffer from any disability. Accordingly, the pler 
of disability cannot be invoked by these plaintiffs. If there are minors, 
they are certainly entitled to take appropriate steps after the cessation of 
their disability and in such cases, the court would reconsider the position 
if and when such applications are filed by such minors within the time 
permitted by law after cessation of their disability. That is not the 
position here. 


10. Mr. Dutta Gupta has next submitted that the suit was for 
perpetual injunction which was a personal relief claimed against the 
defendants. If that is the position then there is no question or occasion 
for substitution of a deceased party and the suit may as well proceed in 
his absence, his legal heirs and representatives not being parties to the 
impugned actions of the defendant. But here we have seen one of the 
deceased parties is a plaintiff and the above consideration does not apply 
to him. 


11. For all these reasons, I am of the opinion that the learned 
Munsif erred in the exercise of his jurisdiction in allowing the application 
under Order 1, rule 10 (2) of the Code. The Rule accordingly succeeds 
and is made absolute and the impugned order is set aside. In view of 
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the age ofthe suit, let the suit be disposed of expeditiously and 
let the records be sent down at once. 
There will be no order as to costs. 


P.R. 





{ CIVIL APPELLATE JURISDICTION J 
Before Mr. Justice Pradyot Kumar Banerjee and Mr. Justice 
Ganendra Narayan Ray 
Decision : December 20, 1977 
Indumati Banerjee & Ors. Jed ... ` (Claimants) Appellants 
Versus 
United Bank of India & Ors, ee see Respondents* 


Land Acquisition Act (1 of 1894), Secs. 18 & 30—Reference 
nnder—Apportionment of compensation money awarded —Claims made 
by different decree-holders-auction-purchasers at court sales— Determina- 
tion of what interests such auction purchasers acquired prior to or after 
vesting of property under sec. 16 of L.A. Act. 

Civil Procedure Code—Order 21, rules 55, 66, 89, 90 and 91— 
Procedure required to followed for bringing about sale of attached 
property— Acquisition of interest by purchaser at court sale— Confirmation of 
sale, a mere formality. 


This appeal arises out of a Reference ease under sections 18 and 
40 of the Land Acquisition Act 1894. Several cross-objeetions by 
different Respondents were also filed. All such objectors obtained 
decrees against the owners whose property was compulsorily 
acquired. The predecessor of appellant no. 1 purchased from one 
Renuka the 1/3rd. share in the part acquired property in a sale in execu- 
tion of a decree passed against one of the owners of the property lor g 
before the Award. The United Bank of India based its claim on a 
mortgage bond executed by the owners of the property. The Bank 
obtained a decree against the owners. In execution of that decree 
a portion of the property was attached. The Roys of Bhagyakul based 
their claim on a decree and in execution of that decree, the property 
was attached. Rays’ claim was Rs. 2,17,679/- and the Bank claimed 
Rs. 8128/9/6p. All the creditors laid their separate claims on the 
compensation money awarded in favour of the owners of the acquired 
property. 

The point for determination is whether the appellants have the 
first priority over the other claimants in view of the attachment and 
purchase of the property in auction on 13.8.55 which was cenfirmed on 


*Appeal from Original Decree no. 161 of 1961. 
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17.8.57. It appears that the property was acquired under the provisions 
of the Land Acquisition Act and possession of the same was taken by 
the Collector on 27.3.57. The next question is whether by her purchase. 
Renuka acquired her title to the property in respect of 1/3rd share of 
the property. Whether the Bank is entitled to have its dues satisfied 
out of the compensation money in respect of a claim based on a 
hafdnote. 


HELD: A prior attachment by a creditor is of no consequance 
in view of a subsequent attachment by another creditor followed by a sale 
in a money execution case. Such a sale haying been held under Order 
2I rule 89 of Civil Procedure Code and being a court sale, section 64 
of the Code has no application, more so, when this attachment under 
section 64 of the Code does not create any lien or charge on the 
property attached. 


What is the nature of interest which Renuka got by her purchase 
at the court sale ? 

HELD : ` In an execution preceeding, after the decree is put into 
execution and the property of the judgment-debtor is attached under Order 
21 rule 54 of the Code; the decree will not be satisfied unless the procedure 


as provided in Rule 66 of Order 21 is followed for bringing the property 
to sale, 


In the instant case, the court directed to sell the attached properiy 
and in fact the sale was held and the property was auction purchased 
by Renuka, the decree holder. After the sale was held under Or.21, Rule 
382 read with Rule 84, the auction purchaser is required to deposit 25%, 
of the purchase money. After deposit of such a sum the balance amount 
of the purchase money shall have to be deposited by the purchaser in court 
before the court confirms the sale on the 15th day from the date of sale 
of the property under Or, 21 rule 85. under Or. 21, rule 89 where 
immovable property has been sold in execution of a decree, any person, 
either owning such property or holding an interest therein by virtue of a 

le acquired before such sale, may apply to have the sale set aside on 
his depositing the requisite amount in court. Under Or. 21 rule 90 


-where the immovable property has been sold in execution of a decree, the 


decree holder or any other person entitled to a share in the rateable 
distribution of the assets or whose interests are adversely affected by the 
sale, may apply to the court io set aside the sale on the ground of 
material irregularity or fraud in publishing or conducting the sale, under 
Or. 21, rule 91 the purchaser at any such sale in execution of a decree 
may apply to the court for setting the sale aside on the ground that the 
Judgment-debtor has no saleable interest in the property sold. Under Or. 
21, rule 92 where no application is made under rule 89 or rule 90 or rule 91, 
ar where such application is made and disallowed the court shall make an 
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order confirming the sale and thereupon the sale shall become absolute. 
In section 65 of the Code, it is provided that where immovable property 
is sold in execution of a decree and such sale has become absolute, the 
property shall be deemed to have vested in the purchaser from the time 
when the property is sold and not from the time when the sale becomes 
absolute. It appears that after the sale is held under Order 21, rule 2 
read with rules 84 and 85, the auction purchaser acquires title in respect 
of the property but unless the sale is confirmed, the title does not become 
absolute. To get the absolute title what is required is the confirmation 
of the sale by the court under Or. 21 rule 92. Under Or, 21, rules 89, 90 and 
91, the person, who is entitled to make an appiication for setting aside the 
sale is either the judgment-debtor or the auction purchaser or any person 
who has some interest in the property sold The decree-holder may also 
apply for setting aside the sale. A person entitled to share under section 
73 can also apply for setting aside the sale. It appears, therefore, that 
subject to the right of such persons to get the sale set aside, the auction 
purchaser's right in respect of the property in question can not be 
defeated. 


Barring those cases coming under the purview of Or. 21, rules 89, 90 
ard 91, the judgment-debtor or any person interested may apply to get the 
sale set aside and when the period of limitation for setting aside the sale 
expires, the judgment-debtor or any person having an interest to get an 
order of sale being set aside becomes nonest and the auction sale can not be 
set aside and therefore the auction purchaser gets an indefeasible saleable 
interest in the property sold in auction by the court. in other words, after 
the period for making application under Or. 2], rules 89. 90 and 91 is - over, 
the confirmation of the sale by the court becomes a mere formality and 
the court hay no option but to confirm the sale. 


In the instant case, as no application under Or. 21 rules 89, 90 and 
91 has been made after the auction sale was held, the auction purchaser 
has acquired an unimpeachable title in respect of the property. 


When a property is sold in auction in execution of a decree, the 
auction purchaser acquires an interest in the said property. The said interest 
is subject to the right of the judgment-debtor to get the sale set aside under 
the provisions of Or. 21 rule $0 or rule 91. These are realy clogs to the acqui- 
sition of the absolute title by the auction purchaser. In otherwords, that is 
incumbent to the perfection of the title of the auction purchaser. But after 
the possession of the property is taken on behalf of the State Government 
under section 16 of the Land Acquisition Act, that Clog is removed. That 
means that the right of the judgment debtor or the person having the right to 
get the sale set aside will no longer exist and the land will vest in the State 
Government but the right of the auction purchaser would stand attahced to ` 
the compensation money. 


~, 
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What is the nature of interest which the Roys of Bhagyakul 
acquired by auction purchase ? 


HELD: Knowing full welly that the disputed property had vested in the 
State Government by virtue of Section 16 of the Land Acquisition Act, the 
decree-holders (Roys) proceeded with the Execution Case under Or. 21 rule 
51 and purchased the right, title and interest of the judgment-.debiors in 
respect of the property already vested in the State. There is no doubt 
that the decree holders (Roy) can make a claim out of the comp- 
ensation money for the balance of the decretal dues except the sum 
of Rs. 85,200/- which was sought to be realised in an uuction sale by 
purchase of the judgment-debtor’s, right, title and interest in respect of 
the 2/3rd. share in the property. dlt was contended that by the auction 
purchase, the decree holders (Roys) did not get the property at all 
and as such they are entitled to recover the purchase money. But unless the 
sale is set aside, the decree holder cannot claim the sum of 
Rs. 85,200/- by which they had purchased the right, title and interest of the 
judgment debtor in 1937. In the meantime the property had vested in the 
State free from all encumbrances. Therefore, the decree of ihe Roys 
should be deemed to have been satisfied to the extent of Rs. 85,200]-. 

The cross-objection of the United Bank of India has been dismissed 
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Sudhis Das Gupta bee “ad ' for Respondents 2 and 3 
M. K. Ghosh Chowdhury and M. L. De ... for Respondent no. 4 


The judgment of the Court was as follows :— 


Banerjee, J.: This appeal at the instance of the claimant arises out 
of a reference under sections 18 and 30 of the Land Acquisition Act 
against an award made by the Special Land Acquisition Collector. Cross 
objections by the respondents, namely, the United Bank of India, 
Jagannath Roy’ Balaram Roy of Bhagyakul and Tapan Kumar 
Mookherjee were filed. All the objectors obtained decrees against the 
owners whose property was acquired under the Land Acquisition Act, 
namely, Ramdas Mukherjee and Nilmani Mukherjee. The appellant 
herein is Indumati Banerjee who was the heir of Iate Indu Bhusan Banerjee 
who purchased from Renuka Debi the 1/3rd share of the part acquired 
property in execution of a money decree against’ Ramdas Mukherjee in 
1955, it is alleged. long before the award and taking over of possession 
of the lands by the Land Acquisition Collector. There are other claimants 
against the judgment-debtors who were the owners of the acquired land, 
that is Ramdas Mukherjee and Nilmony Mukherjee. The United Bank 
of India based its claim on a mortgage bond of 1947 which was executed 
by Ramdas Mukherjee and Bamandas Mukherjee, the father of Nilmoni 
Mukherjee and by a deceased brother of theirs. The claim of the United 
Bank of [ndia so far as their dues under the mortgage are coneerned is 
not challenged. The United Bank of India obtained a decree in Suit No. 
555/55 of the Original Side of the High Court on the basis of a hand-note 
executed by Ramdas Mukherjee alone. In execution of that decree a 
portion of the acquired property was attached on 14th January, 1957. The 
said attachment was subsisting at the date of the award and also at the 
date of delivery of possession of the lands taken by the L.A Collector, 
that is, 27th March, 1957. It is alleged that the amount under the said 
decree against Ramdas Mukherjee in his personal capacity is realisable 
out of the compensation money. The Roys of Bhagyakul based 
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their claim on a deeree in Suit No. 996 of 1949 of the Originaf 
Side of the High Court and the said decree was put into execution 
in M. Ex. Case No. 22 of 1951 of the Subordinate Judge’s 2nd Court, 
| Hooghly and the (acquired) property was attached in the said execution 
case on 3lst January, 1952. The Roys of Bhagyakul put the deeree in 
execution for a claim of Rs. 217679/-. The United Bank of India claimed 
Rs. 8128/9/6p. The claim of the appellant in this case is that she is 
entitled to 1/3rd share in the acquired property as she purchased the same 
“from Renuka Debi, auction purchaser in Money Execution Case No. 15 
of 1953. Before the auction sale, the property was attached in Money 
Exeoution Case no. 15 of 1953 by Renuka Debi and Renuka purchased the 
said property in auetion held by the Court on 13th August, 1955. The 
sale was confirmed on 17th August, 1955. Renuka sold the property to 
the predecessor-in-interest of the appellant for a sum of Rs. 7000/- 

2. The property was notified for acquisition under section 4 (1) of 
the Land Acquisition Act on 9th January, 1956 and there was a declaration 
made under section 6 of the Land Acquisition Act on 4th October, 1956. 
The award in the land acquisition case was made by the Collector on 16th 
February, 1957 and the possession of the Jand in question was taken under 
section 16 of the Land Acquisition Act on 27th March, 1957. The present 
appeal has been filed by Indumati and others. The predecessor-in-interest of 
Indumati and others is the transferees from Renuka Debi who purchased 
1/3rd share in the property in the auction sale as hereinbefore stated. The 
United Bank of India preferred a cross-objection. Tarun Kumar Mukherjee 
also preferred a cross-objection in connection with the appeal filed by 
Indumati and others. It may be mentioned that a trust deed was 
executed on llth November, 195! by Ramdas, Bamandas and Jagannath 
Mukherjee and the object of the trust was repayment of the ancestral and 
joint debts of the executants incurred for meeting the expenses of 
marriages of their daughters and of their own maintenance. It has been 
further provided that the ancestral and joint debts were the mortgage debts 
due to the United Bank of India and also to the Roys of Bhagyakul. It 
was further provided in the said trust deed that any of the executants can 
revoke the trust and can claim for himself 1/3rd share of the property 
covered by the trust deed. 

3. The learned judge hearing the reference under section 30 came 
to a finding that the trust deed is not binding on the claimant and there 
was no cross-objection by the executants of the trust or by the trustees. 
We must, therefore, confirm the findings that the trust deed created on 
11th November, 1951 is not binding on the creditor who had laid claim 
on the compensation money. So far as the United Bank of India’s claim is 
concerned it appears that the United Bank of India is entitled to have their 
mortgaged decree satisfied out of the compensation money. In so far as the 
mortgage decree of the United Bank of India is concerned, none of the 
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claimants did raise any objection to it. The cross-objection filed ip 
this court by the United Bank of India is in respect of payment of 
interest only. Weare however not inclined to allow the cross-objection 
of the United Bank of India on that score. We, therefore, dismiss the 
cross-objection filed by the United Bank of India. In so far as the 
United Bank of India is concerned, the United Bank of India has a money 
claim against Ramdas alone on a hand-note. The point for decision, 
therefore, in this case is whether the appellant has the first priority 
over the cther claimants in view of the attachment and purchase of the 
acquired property in auction on 13th August, 1955 which was confirmed 
on 17th August, 1957. It is stated that the property was in the meantime 
acquired under Land Acquisition Act and the possession of the same was 
taken on 27th March, 1957 after the award under section 11 of the Land 
Acquisition Act has been made and secondly whether by her purchase- 
„Renuka got right, title and interest in respect of the 1/3rd share of the 
property whieh Ramdas Mukherjee held. The Roys of Bhagyakul 
attached the property in question on !3th January, 1952 after the acquisi- 
tion has been made and the delivery of possession of the property was 
taken by the Land Acquisition Collector. Roys of Bhagyakul proceeded 
with the execution ease and in execution of their decree the Roys of Bha- 
gyakul auction purchased the right, title and interest of the judgment- 
debtors for Rs. 85,200/- on 15th April, 1957. The said sale was confir- 
med on llth July, 1960. Tarun Kumar Mukherjee gota decree for Rs: 
34,400/- and the money execution case was filed, being Money Execution 
Case No, 2 of 1958 and attached the compensation money in the said 
execution case. Thirdly, the question arises again whether the Roys of 
Bhagyakul’s decree in so far as Rs. 85,200/- is concerned which was put 
into execution and the purchase of the right, title and interest of the judg- 
ment-debtor should be deemed to be satisfied and fourthly, whether T. K. 
Mukherjee is entitled to have his dues under the decree satisfied out of the 
compensation money and lastly whether the United Bank of India is 
entitled to have its dues satisfied out of the compensation money in 
respect of a claim based on a hand-note. 

4, Mr. S.C. Mitter on behalf of the appellant contended that the 
appellant has purchased 1/3rd share of Ramdas out of the compensation 
money awarded in respect of the property in question in which Ramdas 
and two brothers are entitled to in equal shares. On the death of one of 
the brothers, Ramdas and others were entitled tow/2 share each but by 
the auction sale on 13th August, 1955, the transferor of the present appell- 
ant, auction-purchased the right,title and interest of 1/3rd share of Ramdas 
in respect of the attached property and she is entitled to a third share in 
the compensation money awarded in favour of Ramdas in the land acqui- 
sition case. Mr. Mitter contended that the auction sale was held on | 31h 
August, 1955 and the sale was confirmed on !7th August, 1957 which 
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means that under section 65. of the Civil Procedure Code the sale will 
relate back to the date of auction sale and the auction purcnaser gets the 
full title in respect of the property. Therefore, the acquisition or possess- 
ion of the property on 27th March, 1957 by the Collector is of no, Conse- 
quence to the appellant’s claim. 


5. Mr. Ghosh Chowdhury on behalf of the respondent sontended 
ethat no title will pass in favour of the auction purchaser unless the sale is 
confirmed, and therefore by the Kobalas executed by Renuka in favour 
of the appellant, the appellant has not acquired anything as auction 
purchaser. Secondly, it is argued by Mr. Ghosh Chowdhury that as 
there was no confirmation of sale and the possession was taken before the 
date of such confirmation by the Collector, the property had vested 
inthe State free from all encumbrances and as such Ramdas has 
not got title. What was acquired under the Land Acquisition Act 
was the property of Ramdas alene on which the appellant has no 
claim whatsoever. Mr. Ghosh Chowdhury further conténded that by the 
purchase from Renuka the vendee has only purchased the right to sue 
which according to Mr. Ghosh Chowdury is net transferable in law. Mr. 
Ghosh Chowdhury further contended that though the purchaser has no 
absolute interest in the property she has a substantial interest in the 
decreetal dues and she is entitled to the claim of the sum advanced. 


6. Mr. Dasgupta supported the argument of Mr. Ghosh Chowdhury 
and further contended that by the purchase in the auction, the auction 
purchaser has only an incoherent right and unless the sale is confirmed the 
auction purchaser cannot acquire any right to the property by such 
auction purchase. It is argued by him that the confirmation of sale is 
not a routine matter. 


7. Elaborating the argument, Mr. Mitter contended that the atta- 
chment by Renuka was made on 13th August, 1955 and that attachment 
is effective in respect of all claims based on a private sale and therefore 
the private sales are void in respect of the properties attached in execution 
of a decree. Section 64 of the Civil Procedure Code does not apply in 
respect of sale and attachment. It is further argued that the attachment 
is neither a charge nor a lien in respect of the property attached. It is 
argued that the attachment by Roys of Bhagyakul therefore, cannot stand 
in the way of Renuka’s auction purchasing the property on 13th August, 
955. In acase reported in (D 1971 (3) SCC 878 (M. Marathachalam 
Pillai v. Padmavathi Ammal) it has been held, inter alia, that when the 
property is attached in execution of a decree, any private transfer of that 
property contrary to such attachment is by section 64 declared void as aga- 
inst all claims enforceable under the attachment. The court below held that 
in view of the fact that Roys’ attachment was prior to the attachment by 
Renuka though Renuka purchased Ramdas’s share in the property which 
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was under attachment by the Roys of Bhagyakul effected on 13th January, 
1952. In our opinion, the attachment by the Roys of Bhagyakul is of no 
Consequence in view of the subsequent attachment followed by sale in 
Money Execution Case.no. 15 of 1953 on 13th August, 1955. Thesale of 
13th August, 1953 having been held under Order 21 Rule 89 and being a 
Court sale, section 64 of the C.P. Code has no application, more so® 
when this attachment under section 64 of the Code of Civil Procedure 
does not create any Hien or charge on the attached property. It has been 
held by the Full Bench of this Court in a case (2) (Frederick Peacock 
v. Madan Gopal and others) reported in AIR 1929 Cal, 428 that an 
attaching creditor did not obtain by his attachment any charge or lien 
upon the property. This position is also reiterated in (3) San- 
karalinga Reddi and others v. Kandasami Tavan and others, the case 
reported in ILR 30 Madras, 413. It has been held that the attaching 
creditor does not acquire any charge on the attached property 
which would give him priority over other creditors claiming rateable 
distribution or over the general body of the creditors proving an 
insolvency of the judgment-debtor. He however acquires a right to 
have the property kept in custodia legis for the satisfaction of his 
debt. Referring to the judgment (2) Frederick Peacock v. Madan 
Gopal & Ors. reported in AIR 1929 Cal 428 the court held, 
inter alia, that the attaching creditor does not, by the attachment, 
acquire priority over other creditors coming in Sater. The same 
view was also taken in (4) Dhirendra Nath Roy v. Kamini Kumar Pal 
a case reported in 28 CWN., 899. It has been held by this court 
in the said judgment that the attaehment of the property in execution 
of a decree does not itself create in favour of the deoree-holder any 
title to such property though it was held that the attaching creditor 
had an interest for maintenance onan application under Or. 2[, Rule 
90 of Code of Civil Procedure. On a consideration of this decision 
it appears to us that the learned Judge of the court below 
has erred in holding that because the Roys of Bhagyakul had 
attached the property in question earlier than the attachment and 
sale of Ramdas’s 1/3rd Share to Renuka the Roys got a priority 
over Renuka’s right in respect Of the alleged !/3rd share purchased 
in the sale proceeding in execution of the Renuka’s decree. The 
next question which arises for our Consideration is what is the nature 
of the right of Renuka. Renuka purchased in the auction sale 1/3rd 
share of the property in dispute. Mr. Mitter contended that from 
Renuka the present appellant has got right, title and interest of 
the property sold in execution which was subsequently acquired under 
the L. A. Act. The sale, it is argued, though confirmed after the 
possession was taken by the Land Acquisition Collector, that does not 
make any difference. Mr. Ghosh Chowdhury contended that after 


7 


1978 {1) CLI] indumati Banerjee v. United Bank of India s32 


the sale in auction was held but it was not confirmed, the pur- 
chaser from Renuka gets no title in respect ‘of the property in 
question. Mr. Ghosk Chowdhury contended that the right which 
Renuka got in execution ofa decree she had no transferable right at 
all as the sale was not yet confirmed and before the confirmation the 
property had vested in the State under section 16 of the Land Acquisition 
Act free from all incumbrances. 


8. Mr. Das Gupta supporting this contention of Mr. Ghosh 
Chowdhury elaborated it and further contended that Renuka as auction 
purchaser has only an incoherent right and unless the sale is confirmed 
she would not acquire any title in respect of the property in question. 
The point for consideration, therefore, is what interest Renuka got by 
her purchase in the auction sale on 13th August, 1955. Inan execution 
proceeding, after the deeree is put in execution and the property is 
attached under Order 2! Rule 54, the decree will not be satisfied 
unless the procedure as provided in Order 21 Rule 66 of the Code 


is followed for bringing the property to sale as provided 


in Or. 21 rule 64 of the Code. We are however not concerned in 
this case with the different steps which have been taken before the 
Court’s order for sale of the attached immoveable property. The facts 
remain in the present case that the Court directed to sell the attached 
property and in fact the sale was held and the property was purchased 
by the decree-holder-auction-purchaser, Renuka on 13th August, 1955. 
After the sale is held under Or. 21 Rule 82 read with rule 84, the auction 
purchaser is required to deposit 25% of the amount of the purchase money. 
After such a deposit is made, the balance amount of the purchase money 
shall have to be deposited by the purchaser in the Court before the Court. 
confirms the sale on the fifteenth day from the date of sale of the property 
under Or. 2! Rule 85. Under Order 21 Rule 89 where immovable property 
has been sold in execution of a decree, any person, either owning such 
property or holding an interest therein by virtue of a title acquired before 
such sale, may apply to have the sale set aside on his depositing the 
requisite amount in Court. Under Order 21 Rule $0 where any immova- 
ble property has been sold in exeeution of a decree, the decree-holder or 
any other person entitled to a share in the rateable distribution of the 
assets or whose interests are adversely affected by the sale, may apply to the 
Court to set aside the sale on the ground ofa material irregularity or 
fraud in publishing or conducting it. Under Or. 21 rule 91 the purchaser 
at any such sale in execution of a decree may apply to the Court for setting 
aside the sale on the ground that the judgment-debtor has no saleable 
interest in the property sold. Under Or. 21, rule 92 where no application 
is made under rule 89, or rule 90, or rule 91 or where such application is 


made and disallowed, the Court shall make an order confirming the sale 
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and thereupon the sale shall become absolute. In section 65 of the 
Code of Civil Procedure it is provided ‘that where immovable property 
is sold in execution of a decree and: such sale has become absolute, the 
property shall be deemed to have vested in the purchaser from the time . 
when the property is sold and not from the time when the sale becomes 
aboslute. It appears that after the sale is held under Or. 21 Rule 82 read 
with rules 84 and 85, the auction purchaser acquires title in respect of tae - 
property but unless the sale is confirmed, the title does not become 
absolute. To get the absolute title what is required is the confirmation of 
the sale by the Court under Or. 21 Rule 92. Under Or. 21 Rules 
89, 90 and 91, the person, who is entitled to make an application 
for setting aside the sale, is either the judgment-debtor or the „auction 
purehaser or any person who has some interest in the property sold. 
The decres-holder may also apply for setting aside the sale. A person 
entitled to the share under section 73 can also apply for setting aside the 
sale.” It appears, therefore, to us that subject to the right of such 
person to get the sale set aside, the auction purchaser’s right in respect of 
the property in question cannot be defeated. It has been held in the case 
reported in (5) AIR 1941 Mad. 277 (Ramaswami Iyer Vv. Komalavalli 
Ammal) that after the auction purchase, the purchaser has saleable 
interest in the property auction sold. The Division Bench of the Madras 
High Court considered the question whether after the auction purchase the 
judgment-debtor has still any saleable interest in the property sold though 
the sale has not yet been confirmed. Patanjali Sastri, J. (as His Lord- 
ship then was) speaking for the Bench held as follows :-° It is thus 
clear that a judgment-debtor whose property is sold does not cease to be 
its owner capable of selling it effectively under certain conditions, 80 
long as he can apply to have the gale set aside, that is to say, till the 
_ expiration of thirty days from the date of sale. But what is the position 
after that period ? Can he still dispose of the property so as to pass an 
effective title to the transferee against the auction-purchaser ? In other 
words, has hea ‘‘saleable interest” in the property? Whatever could 
be said in support of an affirmative answer to this question if the matter 
were res integral we consider that the decision of the Privy Council in ILR 
59 Mad 910 requires that it should be answered in the negative. Then 
referring to the judgment of the Privy Council Mr. Justice Patanjali 
Sastri, (as His Lordship then was) held as follows :- 

“after the expiry of the period for an application . to set aside an 
auction sale, the auction-purchaser can effectively sell the property: 
purchased even in the absence of a confirmation of the auction sale 
by the Court or in other words, that he has a “saleable interest’ in 
the property. If he has acquired such interest it is difficult to see how 
the judgment-debtor can also be said to have a saleable interest in 
the same properly, there being no ‘question here of subordinate, 


? 
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interests carved out of the property being owned by different persons. 
It was urged by Mr. Sashagriri Sastri for the respondents that the 
above mentioned decision must be taker to have been based upon 
the rules made by the Local Government for the administration of 
the Agency tracts of the Madras Presidency as the property there 
in question lay within those tracts.” 


Their Lordships further held that “apart from Or. 21, Rules 89, 90 and 91, 
the Court can set aside the auction sales under S.47 on other grounds 
and can also refuse to confirm such sales under its Inherent powers, and 
that therefore it cannot be said that the auction-purchaser acquires an 
indefeasible title before confirmation. These cases proceed on the ground 
that the sale was either a nullity or wes tainted by fraud on Court to 
which the purchaser was privy.” In our opinion, their Lordships held 
. that excepting coming under Order 2! Rules 89,90 and 91, the judgment- 
debtor or any other person interested may apply to get the sale set aside 
and the auction purchaser’s right is indefeasible and when the period for 
application for setting aside the sale is over, the judgment debtor or any 
person having an interest to get the order of sale set aside becomes nonest 
and the auction purchaser's sale cannot be set aside and therefore he has 
- the indefeasible saleable interest in the property sold in auction by the 
Court. It appears to us that after the period for application under 
Or. 21 Rules 89, 90 and 91 is over, the confirmation of sale by the Court 
becomes a formality and the Court has no option but to confirm the 
sale. 


9, Mr. Das Gupta referred to the case reported in (6) AIR 1970 SC 
2037 (Navalkha & sons v. Ramanya Das) and argued that the confirmation 
of sale is not a routine matter and the court has inherent jurisdiction not 
¢o confirm the sale. In our ‘opinion, the said case is not a case under 
Or. 21 Rule 92 but under Rule 73 of the Companies (Court) Rules. In the 
said case it was held that there was a defect in the confirmation of the 
sale itself as the confirmation was done on the wrong principles. Under 
Order 21 Rule 92 it is the duty of the Court to make an order confir- 
ming the sale. It is however true that the Court has inherent power 
even when there is no application to set aside the sale if thire has been 
a fraud or inegularity the sale is nullity. In the present case that is not 
‘ the case of the parties at all. Mr. Das Gupta relied upon the case repor- 
ted in (7) 1933 PC 101, (Raghunandan v. Commr. Income-Tax) in support 
of his contention. Jn the said case it has been held as follows :— 


“The answer of the Commissioner and of the High Court was 
that the profits must be deemed to have arisen on the confirmation of 
the sales, i.e. on 18th and 2ist December, 1925, and their Lordships 
are of the same opinion. The decree is only a step towards realization, 
and the date of the decree is therefore plainly not the date of realization 


& 
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Nor on the date of the sale does the purchaser obtain an inde- 
feasible right, for under Or. 21, Rules 89,90 and 91 the sale may be set 
aside on various grounds. It is oaly where no application is made 
under these rules or such application is made and disallowed that the 
Court under Or.21, Rules 92, makes an order confirming the sale, 
whereupon the sale shall become absolute.” It is then that the process 
of realization is completed and any profit or income is realized by the 
decree-holder. This isso whether the property is purchased by the 
deeree-holder himself or by a third party, for the right of set-off 
conferred on the purchasing decree-holder must also be dependent on 
the sale being rendered absolute by confirmation. No doubt S. 65 
of the Code provides that. 


“Where immovable property is sold in execution of a decree and 
such sale has become absolute, the property shall be deemed to have 
vested in the purchaser from the time when the property is sold and 
not from the time when the sale becomes absolute.” But this provision 
does not come into operation unless and until the sale has become 
absolute. The actual date of realization is not affected by this retros- 
pective vesting of the property. The seventh question formulated by 
the Commissioner is as follows : 


“7, Assuming that there are profits arising out of this transac- 
tion which are legally taxable are the assesses entitled to deduct 
from these taxable profits expenses which are always entitled in taking 
delivery of possession and affecting mutation in the Collectorate 
Registers ?” 

Their Lordships agree with the Commissioner and the High 
Court that the expenses incurred by the assessees in completing their 
title and entering into possession after the sales had become absolute 
and not deductible by the assessees from their taxable profits.” 

This case was considered by the Division Bench of the Madras High 
Court in (5) Ramaswami Iyer v. Komala Valli Ammal, reported in AIR 
1941 Mad., 277 at page 280 and the Privy Council case Was 
distinguished by their Lordships in the following terms : — 

‘Mr. Sashagiri Sastri placed reliance on 12 Pat 303 as showing 
that the title of a purchaser in court-auction becomes complete only 
on confirmation by Court. The case related to an income-tax assess- 
ment and the question was when the assessee, a money lender 
who had purchased certain properties of his judgment-debtor in 
execution for the amount payable to him under a deeree ; could be 
said to have realized his debt. It was held that the interest on 
the debt could be deemed to have been realized only when the 
sale was confirmed. Their Lordships did not have to consider the 
position of a judgment-debtor in relation to the property sold in 
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a court-auction after the expiry of the period prescribed for setting 
aside the sale where no confirmation follows, and the decision is 
no authority for the view that he has, in such circumstances, a 
saleable interest in the property.’ 
On the other hand the case reported in (8} (Jagannatha Rao v. 
Surya Rao), 1936 PC, 204 which deals with the case where the 
property was sold in court-auction of the Privy Council stated as 
fellows : 

“The question which their Lordships have to determine is 
Whether the transaction of 29th November, 1920, whereby the 
village in question became the property of the defendant, did or 
did not amount toa sale. That village, along with other mortgaged 
property, was, as stated, sold to the plaintiff on 28th October 1920; 
and the period, within which the judgment-debtor could apply to 
the Court for setting aside the sale was 30 days from the date of 
the sale. During that period no such application was made by him, 
and the title of the auction-purchaser became unimpeachable. 


It is obvious that, after the expiry of the statutory period for 
setting aside the sale, there was no person who could question the 
title of the auction-purchaser, and a certificate of sale granted by 
the Court would in such a case be a formal document of title. In 
the absence of an order setting aside the sale the Court is bound to 
confirm it, and the law does not prescribe any special period for an 
application for an order of confirmation.” 

10. In our view, therefore, it appears that after the saleis made 
as no application under Or. 2], Rules 89,90 and 91 is made at all in the 
present case, the auction-purchaser got an unimpeachable title in respect 
of the property. 

11. Mr. Das Gupta further contended that Renuka did not get 
any title to transfer the property purchased and referrred to the cases re- 
ported in (9) 32 CWN 281 (V.P.R.V. Chocklingam Chetty v. Seethai Ache) 
and (10) 37 CWN 14 (Nrisinha Charan Nandi Chaudhury v. Nagendra Bala 
Deby) in support of his contention. The case reported in (9) 32 CWN 
281 (Niagam Chetty v. Seethat Ache) which is a Privy Council case arises 
out of a sale by an Official Assignee of lands in possession of alienees 
from an insolvent who had sold them before his insolvency and it was held 
that the sales are nothing but sales of the mere right to litigate. It has 
been held, inter alia, that the sales by an Official Assignee of lands in poss- 
ession who had sold them before his insolveney are, in substance, if not in 
form, nothing more than sales of the mere right to litigate and even 
if they may not come within the prohibition in the Transfer of Property 
Act against the transfer of a mere right to sue, they are open to the same 
objections. The case reported in (10) 37 CWN 14 (Nrishinha Charan 
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Nandi Chaudhury v. Nagendra Bala Deby) on which strong reliance was pla- 
ced by Mr. Das Gupta as also by Mr. Ghosh Chowdhury is a case in which 
the ganti consists of the lands of a certain village named Rahara which 
appertains to seven amalgamated Tauzis of which Tauzi No. 188 is one. 
The respondents were the owners of the said Tauzi and were also gantidars 
in the lands of the said village, having a 3 as, gantidari interest under their 
Tauzi No. 188. For arrears of revenue defaulted on the 28th Margh, 
1925, the Tauzi was sold on the 18th September, 1925. In pursuance Of 
a Declaration, dated the 11th December, 1924, some lands were acquired 
under the Land Acquisition Act. In respect of the lands concerned in 
Appeals Nos. 146, 147 and 148 the Collector- made his awards and 
took possession on the 16th September, 1925 and as regards the 
lands of Appeal No. 149 he did so on the 22nd December, 1925. 
In the awards so made, certain amounts were awarded to the 
Respondents as proprietors of the Tauzi, and some further amounts 
were awarded to them for their gantidari interest. The appellant, after his 
purchase at the revenue-sale, applied to the Collector on the 3rd October, 
1925, for a reference, with a prayer for allowing him to have all the 
amounts so awarded. The Judge, as already indicated, awarded the com- 
pensation for the proprietory interest to the appellant and that for the 
gantidari interest to the Respondents. The appellants in these four appeals 
challenged the order of the learned Judge and claimed that the appellants 
to be awarded the compensation in respect of a ganti interest and also the 
respondents filed cross-objection in respect of the appeals which awarded 
to the appellants compensation on account of proprietory interest in the 
Tauzi. {n so faras the Appeals nos. 146, 147 and 148 ate concerned it 
appears that the sale was held after the award made by the Collector and 
possession taken on 16th September, 1925 and in so far as the Appeal no. 
149 is concerned the sale was held before the award which was made on 
22nd December, 1925. On these facts their Lordships held as follows ;- 
“At the sale which teok on the 18th September, 1925, the appe- 
lant purchased the interest of the Crown in the lands of the Touzi 
which were subject to the payment of the Government Assessment. 
By the awards that were made on the {6th September, 1925, in the 
cases out of which Appeals Nos. 146, 147 and 148 have arisen, abate- 
ment of Government revenue was allowed for the acquired Jands from 
the kist previous to the date of taking possession ; and so at the time 
of the sale the said lands were no longer subject tothe payment of 
Government assessment and the capitalized value of the Government 
revenue due on them had already been realised under the award that 
had been made. The Appellant never purchased the said acquired 
lands, though in respect of the Jands that he purchased, his title on 
purchase related back to the default. In our opinion, thercfore, the 
Appellant cannot be regarded as having acquired any interesi in the 
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lands of Appeal Nos. 146, 147 and 148 by the purchase that he made. 
The late proprietors, that is to say, the respondents, were entitled to 
the surplus of the purchase money under sec. 31 of Act XI of 1859 as 
regards the lands that were sold. They are, in our opinion, the per- 
Sons also: entitled to compensation for what could not be sold, the 
acquisition having taken place in the meantime. So far as these three 
appeals are concerned no question of annulment of the ganti arises, 
because the Appellant never purchased the lands themselves. 

As regards Appeal No. 149 the award not having been made nor 
possession taken by the Collector till the 22nd December 1925, and 
the sale having taken place on the 18th September, 1925, the Appe- 
llant purchased at the sale the lands which were subsequently acquired. 
He was, therefore, clearly entitled to the compensation in respect of 
the proprietory interest in the lands as lands of the Tauzi. Onthe 3rd 
October, 1925, he made the petition in which he claimed the compen- 
sation that was to be awarded for the ganti and thus signified his 
intention to annul the ganti. As he did so before the award was made 
and when the ganti was yet subsisting though liable to annulment at 
his option, he was entitled to get the compensation for the lands which 
the award, subsequently made, divided into two parts, one for the 
proprietary interest and the other for the gantidari interest. His title 
as proprieter related back to the date of default, but the annulment 
could only operate from the date it was made.” 

Mr. Das Gupta relied on this case and argued that similarly after the 
award has been made in the present case, the auction purchase by 
Renuka is ‘of no consequence. In view of what has been stated herein- 
before we are of the opinion that Renuka got the title in respect of the 
property subject to the confirmation by the Court and that confirmation 
was a mere formality than of substance, in view of the facts, no applica- 
tion under Or. 21 Rules 89,90 and 91 was made for setting aside the said 
sale. Relying on the Privy Counci! decision reported in (11) 1936 P.C., 
204 (Kundan Lal v. Mr. Musharrafi) we are of the opinion that auction- 
purchaser’s title becomes unimpzachable after the statutory period for 
setting aside the sale and a certificate of sale granted by the Court would 
in such a case be a formal document of title and in the absence of an 
order setting aside the sale the Court is bound to confirm it and there is 
no law which prescribes a sp2cial period for the application for an order of 
confirmation. It has been held in the case reported in (10) 37 C.W.N., 
14 (Nrisinha Charan Nandi Chaudhury v. Nagendra Bala Deby) that 
when the award was made and possession by the Collector was taken 
_ after the revenue sale, the auction-purchaser is entitled to the compensa- 
tion in respect of the acquired land. In this case, in our opinion, after 
the sale has been made, the auction-purchaser purchased the property in 
the Court sale. The only interest he acqu red in the property purchased 


328 Indurmati Banerjee v. United Bank of India [1978 (1) CLJ 


is subject to the right of the judgment-debtor to get the sale set aside 
under the provisions of Or. 21 Rules 90 or 91. Those are only clogs to the 
absolute title of the auction purchaser. That, in our opinion, is incum- 
bent to the perfection of the title of the auction purchaser. After the 
possession is taken under section 16 of the Land Acquisition Act the clog is - 
removed or in the other words the right of the judgment-debtor or the pere 
son having interest to get the sale set aside will no longer exist and the land 
will vest in the State but the right of the auction purchaser stands attached 
to the compensation money. The auction purchaser alone is entitled to 


the compensation money in lieu of the porperty acquired after the auction 
purchase. 


12. Both Mr. Das Gupta and Mr. Ghosh Chowdhury however 
contended that after the vesting of the property in the State under 
section 16 of the Land Acquisition Act free from all incumbranees, 
whatever Renuka purchased was not yet confirmed by the Court and as 
such Renuka gets no title in respect of the property in question. What 
was acquired is not the auction purchaser’s property but the judgment- 
debtor’s property and after the vesting it vests in the State free from all 
incumbrances. Mr. Ghosh Chowdhury relied on the case reported in 
(12) AIR 1960 Pat. 378 (Ramchandra Bhagat v. Eva Mitra) in support of 
his contention. Mr. Das Gupta also supported Mr. Ghosh Chowdhury’s 
contention and relied upon the case reported in (13) AIR 1957 SC 344 
(F & V. Merchants Union v. Improvement Trust’ and (14) AIR 1957 Pat. 
666 (Chotanagpur Banking Assocn. v. Govt. of India) in support of his 
contention. In the case reported in 112) AIR 1960 Pat 378 (Ramchandra 
Bhagat v. Eva Mitra) the Division Bench of the Patna High Court held, 
inter alia, that if after the judicial sale of an estate or tenure and before 
its confirmation, such estate or tenure has become vested in the State under 
the Bihar Act the execution proceeding cannot be regarded as having 
terminated and is a proceeding pending on the date of vesting within the 
meaning of clause (d) of section 4 and therefore, the Court has no juris- 
dietion to proceed further with the execution proceeding. The legal conse- 
quence of this vesting is that the proceeding must be dropped. Such a 
case also comes under clause (e) of section 4 of the Bihar Land Reforms 
Act. Their Lordships of the Patna High Court were considering the 
effect of section 4 (d) and (e) of the Bihar Land Reform Act which has been 
quoted in paragraph 5 of the said judgment which is as follows :— 


‘“(d). No suit shall lie in any Civil Court for the recevery of the. 
money due from such proprietor or tenure holder the payment of 
which is secured by a mortgage of, or is a charge on, such estate or- 
tenure and all suits and proceedings for the recovery of such money 
which may be pending on the date of vesting shall be dropped.” 

(e) No such estate or tenure shall be liable to attachment or 
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sale under the processes of any Court and any order of attachment 
passed in respect of such estate or tenure before the date of vesting 
shall cease to be in force.” 

13. Their Lordships held that the execution proceeding cannot 
continue in view of this particular provision of the Bihar Land Reforms 
Act. It must be stated that under the Bihar ‘Land Reforms Act, all the 
€states and tenure shall be vested in the State by. tke operation of law 
and all the execution proceedings under section 4(d) (e) have been speci- 
fically stated as shall be dropped. In interpretation of the said section, 
in our opinion, the Division Bench of the Patna High Court held that 
the confirmation proceeding which is also a _part of the proceeding shall 
be dropped. In a case reported in (13) AIR 1957 SC 344 (F. & V. Merch» 
ants Union v. Improvement Trust, Delhi) the Supreme Court stated that 
under sections 16 and 17 of the Land Acquisition Act the property so 
acquired upon the happending of certain events, shall vest absolutely in 
the Government free from all encumbrances, In the cases contemplated 
under sections 16 and 17 the property acquired becomes the property of 
Government without any conditions or limitations either as to title or 
possession. There cannot be any dispute about the proposition of 
law. The dispute is whether the appellant herein has acquired any 
right by means of an auction purchase in respect of the compensation 
money though the auction purchase was not confirmed and before the 
confirmation, the “property has vested in the Government free from all 
encumbrances. The case reported in (14) AIR 1957 Pat., 666 on which 
Mr. Das. Gupta relied is to the same effect. ‘It has been stated that no 
title thereafter is left to the ex-owner of the land acquired. In the present 

case the judgment-debtor was an ex-owner of the land acquired and no title 
is left to him after the auction purchase by the decree-holder but he had 
only the right to annul the purchase by a proceeding under Or. 21 Rules 
89, 90 and 91. But the question before us is not the right, title and interest 
but the right, title and interest of the parties concerned with the property 
before the vesting. In this case we have already stated that the auction 
purchaser had a right, title and interest to the 1/3rd share in the property 
which was purchased in auction sale in execution of a decree before the 
vesting of the property in the State under section 16 of the Act. In the 
case reported in (15) AIR 1967 SC 608 (Janak Raj v. Gurdial Singh) it 
has been held that the plaintiff obtained: an ex parte decree, 
against the defendant and in execution of an ex parte decree a warrant 
for the attachment of a house belonging to the judgment-debtor was 
issued. At the sale which took place, the appellant became the highest 
bidder. On 2nd January, 1962 the judgment-debtor made an application 
to set aside the ex-parte decree on the ground that the house was valued 
at Rs. 25,000/- only and the sale was not conducted in a propsr manner. By 
an order dated 19th April, 1962 the execution Court stayed the execution 
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of the decree till the disposal of the application for setting aside the 
ex-parte decree. On 26th October, 1962 the ex-parte decree against the 
judgment-debtor was set aside. On 3rd November, 1962 the auction- 
purchaser made an application for revival of the execution proceedings 
and for confirmation of the sale under Or. 2! Rule 92 of the Code of 
Civil Procedure whereupon an objection was filed by the judgment-debtor 
contending that the application was not maintainble after setting aside 
the ex-parte decree and the executing Court overruled the objection of 
the judgment debtor and made an order under Or. 21 Rule 92 confirming 
the sale. This was affirmed by the first appellate Court. But on @ 
second appeal to the High Court the Division Bench dismissed the appeal 
whereupon the appeal! was taken to the Supreme Court. In paragraphs 
4, Sand 6 of the said judgment the Supreme Court held as follows :— 


“4. Before referring to the various decisiens cited at the Bar 
and noted in judgment appealed from, it may be useful to take 
into consideration the relevant provisions of the Code of Civil Pro- 
cedure. So far as sales of immovable property are concerned, 
there are some special provisions in Or. XXI beginning with R. 82 
and ending with R. (03. If a sale had been validly held, an appli- 
cation for setting the same aside can only be made under the 
provisions of Rules 89 to 91 of Or XXI. As is well known, R. 89 
gives a judgment-debtor the right to have the sale set aside on his 
depositing in Court a sum equal to five percent of the purchase 
money fetched at the sale besides the amount specified in the pro- 
Clamation of sale as that for the recovery of which the sale was 
ordered, less any amount which may, since the date of sale, have been 
received by the decree-holder. Under sub-r. (2) of R. 92 the Court 
is obliged to make an order setting aside the sale if a proper applica- 
tion under R. 89 is made accompanied by a deposit within 30 days 
from the date of sale. Apart from the provision of R. 89, the judg- 
ment-debtor has the right to apply to the Court to set aside the 
sale on the ground of a material irregularity or fraud in publishing 
or conducting it provided he can satisfy the Court that he has 
Sustained substantial injury by reason of sueh irregularity or fraud. 
Under R. 91 it is open to the purchaser to apply to the Court to 
set aside tke sale on the ground that the judgment-debtor had no 
sal:able interest in the property sold. Rule 92 provides that where 
no application is made under any of the rules just now mentioned or 
where such application is made and disallowed the Court shall make 
an order confirming the sale and thereupon the sale shall become 
absolute. Rule 94 provides that where the sale of immovable pro- 
perty has become absolute, the Court must grant a certificate 
specifying the property sold and the name of the person who at the 
time of sale was declared to be the purchaser. Such certificate is to 
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bear date the day on which the sale becomes absolute. Section 65 of 
the Code of Civil Procedure Jays down that were immovable property 
is sold in execution of a decree and such sale has become absolute, the 
property shall be deemed to have vested in the purchaser from the time 
when it is sold and not from the time when the sale becomes absolute. 
‘The result is that the purchaser’s title relates back to the date of sale 
and not the confirmation of sale. There is no provision in the Code 
of Civil Procedure of 1908 either under Or. XXI or elsewhere which 
provides that the sale is not be confirmed if it be found that the decree 
under which the sale was ordered has been reversed before the con~ 
firmation of sale. It does not seem ever to have been doubted that 
once the sale is confirmed the judgment-debtor is not entitled to get 
back the property even if he succeeds thereafter in having the decree 
against him reversed. The question is, whether the same result ought 
to follow when the reversal of the decree takes place before the con- 
firmation of sale. 


5. There does not seem to be any valid reason for making a 
distinction between the two cases. It is certainly hard on the 
defendant-judgment-debtor to have to lose his property on the basis of 
a sale held in execution of a decree which is not ultimately upheld. 
Once, however, it is held that he cannot complain after confirmation 
of sale, there seems to be no reason why he should be allowed to do 
so because the decree was reversed before such confirmation. The 
Code of Civil Procedure of 1908 contains elaborate provisions which 
have to be followed in cases of sales of property in execution of a 
decree. It also lays down how and in what manner such sales may be 
set aside. Ordinarily, if no application for setting aside a sale is made 
under any of the provisions of Rules 89 to 91 of Or. XXI, or when any 
application under any of these rules is made and disallowed the Court 
had no choice in the matter of confirming the sale and the sale must 
be made absolute. If it was the intention of the Legislature that the 
sale was not to be made absolute because the decree had ceased to 
exist, we should have expected a provision to that effect either in Or. 
XXI or in Part II of the Code of Civil Procedure of 1908 which contains 
Ss. 36 to 74 (inclusive). 


(6) Itis to be noted, however, that there may be cases in which, 
apart from the provisions of Rules 89 to 91, the Court may refuse to 
confirm a sale, as, for instance, where a.sale is held without giving 
notice to the judgment-debtor, or where the Court is misled in fixing 
the reserve price er when there was no decree in existence at the time 
when the sale was held. Leaving aside cases like these, a sale can 
only be set aside in cases like these, a sale can only be set aside when 
an application under R.89 or R. 90 0rR. 91 of O. XXI has been 
successfully made”. 
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Tt was further held that the Court is bound to confirm the sale or direct 
the grant of a certificate vesting the title in the purchaser as from the date 
of sale when no application as is referred to R. 92 is made or when suck 
application is made and disallowed. In our case, as we have already 
keld that the confirmation of sale was not made after the sale was held 
and it was not challenged under Or. 21 Rules 89, 90 and 91, it does not 
affect the auction- purchaser at all. Only in execution of a decree the sale 
was held but due to the stay order granted by the Court at the instance of 
the trustees the confirmation was delayed. Moreover, under the order of 
the High Court in an appeal taken by Nilmani and others alleged to be 
trustees under the Trust Deed, it was ordered (Vide Ext. 6-A) as follows :- 
“As the sale has already been heid, we see no point in restraining the 
opposite party from proceeding with an application for confirmation of 
‘sale’, It must be stated that the order was passed on 17th May, 1957 
and consequently confirmation order was made on 17th August, 1957 by 
the Court below. The next point which arises for our consideration is 
whether the Roys of Bhagyakul who purchased the property attached in 
1952 and purchased the interest of the judgment-debtor on 15th April, 
1957 in Money Execution Case No.22 of 1951 of the Second Sub-Judge’s 
Court for a sum of Rs. 85,200/-. What is the nature of the right of Roys 
of Bhagyakul by means of a purchase made by them. 


14. Mr. Mitter contended that the sale in execution ofa decree of 
the right, title and interest of the Judgment-debtor in the property acqui- 
ted for a sum of Rs. 85,200/- is not a nullity even if it is found that the 
judgment-debtor has no title to it. To this argument of Mr. Mitter, Mr. 
Ghosh Chowdhury supported Mr. Mitter’s contention. Mr. Das Gupta 
however contended that by purchase in the auction sale the Roys purcha- 
sed the substantial interest in the compensation money. Mr. Das Gupta 
however contended that by purchase of the judgment-debtor’s interest for 
a sum of Rs. 85,200/- the decree-holder could not realise anything because 
by the time the property has already vested in the State under section 16 
of the Land Acquisition Act and he is entitled therefore to the satd money 
out of the 1/3rd share of the judgment-debtor. If the purchase is to be 
accepted to be effective then the Roys of Bhagyakul has got right, title 
and interest of the judgment-debtor in respect of their 2/3rd share of the 
compensation money but in our opinion in this score, Mr. Das Gupta is 
not right. Knowing fully well that the property has vested tn the State 
under section 16 of the Act, the decree-holder proceeded with the execu- 
tion case under Or. 21 Rule 5! and purchased the right, title and interest 
of the judgment-debtur in respect of the property already vested in the 
State. There is no doubt that the deeree-holder Roys can make a claim 
out of the compensation money for the balance of the decreetal dues 
except the sum of Rs. 85,200/- which sought to be realised in an auction 
sale by purchases of the judgment-debtor’s right, title and interest in 
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respect of the 2/3rd share of the property. Mr. Das Gupta contended 

that by the purchase in auction sale on 15th April, 1957 Roys of Bhagya- 

kul purchased a substantiul interest. It must be stated that the posses- 

sion of the property under section 16 of the Act was taken on 27th March, 

1955 ard the property had vested in the State free from encumbrances 

from that date. Mr. Das Gupta relied upon the case reported in AIR 

1959 Mad. 202 (V. Macha Koundan v.-V. K. Kotara Koandan) in sup- 

port of his contention. Itis argued by Mr. Das Gupta that the Roys 

of Bhagyakul, the decree-holders, did not get the property at all. They 

are entitled to recover the purchase money of the decree-holder. In 

the said case a question arose whether he can doit in an execution 

proceeding under section 47 or by a properly framed suit. The Madras 

High Court held that the auction purchaser can recover the purchase 

money by a separate suit. It has been held that where the decree was not 

set aside, the auction purchaser would have no remedy for getting a re- 

fund of the purchase money even in a separate suit under Or.21 Rules 89,90 
and 91 of the Code of Civil Procedure. The case reported in (16) 36 

CLJ., 205 (Prasanna K. Bhattacharj v. Ibrahim Mirza) on which 

Mr. Das Gupta relied is one where the plaintiff purchased a 

certain occupency holding in execution held under a decree 

founded on a mortgage. It has been held that if the judgment- 

debtor had no saleable interest in the said property, he can 
recover the purchase money paid by him to the decree-holder. In 
a case reported in (17) 67 CLI 16 (Chaitanya Das Banerjee v. Ranjit Pal 
Chowdhury) it has been held as per Mukherjee, J. that an auction purc- 
haser has got to set aside a sale under the provision of Or. 21 R, 91 of the 
Code of Civil Procedure before he can apply for a refund of the purchase 
money under Or. 21 R. 93 of the Code of Civil Procedure. The right to 
recover the purchase money by a suit on the ground that the judgment- 
debtor has no saleable interest in the property sold has been taken. In 
that view of the matter, in our opinion, unless the sale is set aside, the 
decree- holder cannot claim the sum of Rs. 85,200/- by which he has pur- 
chased the right, title and interest of the Judgment-debtor in i957. In 
the meantime the property had already vested in the Government under 
section 16 of the Act free from all encumbrances. The case reported in 
(18) 53 Cal. 758 : AIR 1926 Cal. 971. It must be stated that the Roys’ 
decree should be deemed to have been satisfied to the extent of Rs. 
85, 200/-, in view of the fact, they themselves, purchased the judgment- 
debtor’s interest fora sum of Rs. 85, 200/- while the execution was for 
Rs. 2,17, 679/-. 

15. Mr. Das Gupta and Mr. Ghosh Chowdhury both contended 
that the predecessor-in-interest of the present appellant by purchase from 
Renuka has only purchased the mere right to sue and therefore it cannot 
be transferred under section 6(1} of the Transfer of Property Act. The 
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eight to litigate is not transferable, In our opinion, however, the right, 
which Renuka has got and consequently by transfer the appellant has got, 
is not only the right to sue but the right to the property itself purchased 
in auction. The case reported in (9) 32 CWN 281 is clearly distingui- 
shable on fact. What happened in that case was that the insolve’ }.sold 
the property and put the transferees in possession. The Offcial? :sigiiee 
transferred the right, title and interest of the insolvent to anotht.third 
party. The Privy Council held that the Official Assignee had only sold 
the right, title and interest of the insolvent and therefore the transferees 
from the Official Assignee only got the right to sue as against the Assignee 
who was in possession by means of a transfer by the insolvent. 
We are of the opinion that the decree-holder has got a substantial inter- 
est in respect of the property purchased. The point taken by Mr. 
Ghosh Chowdhury was based .on Or. 21 Rule 58. In our opinion, it 
appears, however, that the petition under Or. 21 Rule 58 was filed at the 
instance of the trustees. Apart from the afcts, the trust was not binding, 
the said petition under Or, 21 Rule 58 was dismissed even before the sale 
was held at the instance of Renuka on 13th August, 1955. The said 
petition was dismissed on 3rd January, 1955. It has been held in the case 
reported in (19) AIR 1937 Cal, 390 : 41 CWN 845 (Sasthi Charan Biswas 
Banil v. Gopal Chandra Shaha) that “it seems to us having regard to the 
relevant provisions, that the stage at which a claim isto be preferred 
under Or. 21, rule 58, is intended to be a stage before the sale has actually 
been held and the attachment is pending. It is open to the Court under 
sub-rule (2) rule 58, to postpone the sale, pending investigation of the 
claim.” After the sale is held, Order 21 Rule 58 has no application. 
Coming to the facts of the case it appears that the lands acquired 
are as follows :— 
“Mouza Uttatpara J. L. No. 12, P. S. Uttarpara, District Hooghly. 


C. S. Plot No. Class : Area: 
702 Bhiti . 216 
706 Bastu 656 
707 Tank 1.313 
708 Tank 2.223 
709 Bagan l TIl 
711 Bastu . 164 
712 Bastu 543 
719 Pukurpar 052 
720 Bhiti .043 
2661 Dhapga 031 


Total 5.952 acres”. 


In the sale certificate by which the predecessor-in-interest of the pre- 
sent appellant purchased |/3rd share the properties which are as follows— 


p 
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“Dag: _ Class: Remarks Area. 
“1. 706 Bastu (Homestead) Building 656 mill. 
1/3rd share. 
2. 707 Tank ' Khirki Puskarini 
(Tank at the back 1.313 mill. 
7 of the house) and 
one privy. 
3. 708 Do. 2.223 mill. 
4. 709 Garden 71i mill. 
5. 711 Bastu (Homestead) Buildings-2 .164 mill 
6. 712 Do. Buildings-4 .543 mill 
7, 2501 Danga (High land) . 31 mill 
_ 2661 5.641 mill’. 


The 1/3rd share of Ramdas was sold to the present appellant by Renuka 
Devi on 14th October, 1955. Therefore the present plaintiff is enti- 
tled to 1/3rd share of the award money in favour of Ramdas in respect 
of the properties sold and purchased in Money Execution Case No. 
15 of 1953. In view of our findings, therefore, the appeal in so far 
as the present appellants are concerned is allowed in full. In so far as 
the cross-objection filed by Tapan Kumar Mukherjee is concerned, we 
are of the opinion that the cross-objection will be allowed to the 
extent that the Roys of Bhagyakul will only be entitled to Rs. 1,32,479/- 
as their decree for Rs. 2,17,679/- was satisfied to the extent of Rs.85,200/- 
in view of sale in money execution case No. 15 of 1953 held on 17th 
August, 1957. The cross-objection by the United Bank of India is 
however dismissed as the appellant, Indumati, the predecessor-in- 
interest is only entitled to 1/3rd of the prices in respect of the pro- 
perties measuring 5.641 acres of land out of the acquired lands 5.952 
acres it will be necessary to remit the case back to the Land Acquisition 
Judge for apportionment of the valuation in respect of the different 
plots which were purchased and thereafter the apportionment out of 
the share of Ramdas United Bank of India’s claim as mortgagee, 
Rs. 8128/9/6 should be paid first and thereafter out of the remaining 
portion, the present appellant will be entitled to 1/3rd share of the 
total valuation on basis of the purchase from Renuka in respect of the 
properties which were the subject-matters of the sale, being Item Nos. 
1 to 7 of the sale certificate. They will have no claim in respect of 
3 plots which were not the subject-matters of the sale, that is, plot 
Nos. 719, 720 and 702. The award in respect of these plots and 
further awarded money will be apportioned between the United Bank 
of India., Roys of Bhagyakul and Tapan Kumar Mukherjee. We, there- 
fore, have to remand the case back for apportionment to the Land 
Acquisition Judge Hooghly, for the aforesaid purpose and for disposal 
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e . . . bed ` 
of the casein accordance with the directions hereinbefore given. 


16. In the result, the appeal succeeds. The cross-objection of 
Tapan Kumar Mukherjee succeeds in part and that of United Bank of 
India is dismissed. There will be no order as to costs in all matters. 

17. After apportionment case is decided by the learned Land Acqui- 
sition Judge, if any party be found to have withdrawn more than what he 
is entitled to, the exe:ss amount must be refunded within such time as 
may be fixed by the learned Judge of the Court below. 

Ray, J.: I agree. 

N.C.S, 


( CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Nirmal Chandra Mukherji and 
Mr. Justice Bankim Chandra Ray 
Decision : January 31, 1977 
Sudhabodh Misra ies ae Petitioner 
Versus 

State of West Bengal & Ors. oes us Opposite parties* 

West Bengal Estates Acquisition Act 1953, (Act 1 of 1954), Sec. 
57B,—Bar to Civil Courts’ Jurisdiction in certain matters— Abatement of 
pending suits—Suit for declaration of Title and Permanent Injunction is 
not hit by such abatement,— Whether an order recording abatement is a 
decree— Whether such order is appealable— Preliminary objection— Whether 
revisioual application is maintainable ? 


The petitioner filed a suit wherein he prayed for a declaration of 
his exclusive title to certain immovable properties and for a declara- 
tion that the same would not vest in the State. He further prayed for 
a permanent injunction restraining the State from interfering with his 
possession in respect of such propertics. The suit was decreed by the 
trial court. On appeal, the appellate court held that the suit had 
abated under section 57B of the West Bengal Estates Acquisition Act. 
and set aside the judgment and decree of the trial court. The petitioner 
moved this court in revision and obtained the present Rule. 

A preliminary objection :—The instant revisional application is not 
maintainable in law inasmuch as the appellate order complained of is a 
decree and an appeal lies against such an order. 

HELD: A formal order of abatement made by the court without 
adjudicating the rights of the parties is not a decree. 

Section 57B of the West Bengal Estates Acquisition Act merely 
ousts the jurisdiction of the Civil Court to entertain certain classes of suits 
but it does not debar the Civil Court from entertaining suits relating to 


*Civil Revision Case no. 2515 of 1974. i 
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matters not specified in sub-section (1) as well as in clauses (a), (b) and 
(c) of sub-section (2) of section 57B of the Act. it also provides that 
if any suit involving such questions are pending before a civil court at the 
commencement of the West Bengal Estates Acquisition (Second Amend- 
ment) Act 1973, such suit shall abate only with regard to the matters 
aforesaid. Thus the order of abatement made under section 57B does 
ägt purport to adjudicate upon or determine any of the rights in con- 
troversy between the parties with regard to matters in suit and consequently 
such an order cannot be treated as a decree within the meaning of 
section 2{2) of the Code of Civil Procedure. Therefore, an order of 
abatement made under section 57B of the Act is nota decree and as such 
no appeal lies against such an order. Hence the instant application in 
revision is maintainable. Hence the preliminary objection is overruled 


On merits: Section 57B of the Act does not bar the jurisdiction of the 
civil court completely. It merely creates an embargo upon the civil court to 
entertain suits for determination of rent or the determination of the status 
of any tenant, or the incidents of any tenancy It also debars the civil court 
from entertaining any suit for alteration of any entry in the finally 
published revisional record of rights or for decision of any dispute involving 
determination of the question of retention of land bya raiyat or interme- 
diary either expressly or by necessary implication when an order for 
Preparation or-revision of record of rights fas been made under section 
39/1) of the said Act. The present suit is simply a suit for declaration 
of tite and permanent injunction andit does not in any way involve the 
determination of any of the matters specified in sub-section (1) as well as 
in clauses (aì, (b) and (c) of sub-section (2) of section 57B of the said 
Act. The present suit is, therefore, not hit by the provisions of section 
57B and as such the impugned appellate order is per se without jurisdiction 
and is liable to be set aside. 


A point of dispute which does not at all fall for determination in the 
process of preparation or revision of the record of rights would not come 
within the purview of either of those provisions and consequently the 
entertainment of a civil suit for determination of such a dispute or 
question is not barred under the provisions of the said section nor it was so 
intended. 


The present suit has not abated under the provisions of section 378 
of the West Bengal Estates Acquisition Act 1953. 


Cases referred to :— 
(1) Tarak Chandra Dholey v. Satyanarain Singh, 1975 (2) CLI 
246 
(2) Dattaraya Purshottam Parnekar and anr. v. Radhabai, ILR 45 
Bombay 627 
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(4) Chanmalswami Guru Rudraswami Rudraximat v. Gangadharappa 
alias Sugappa and others, ILR 39 Bom 339 (F.B.) 

(5) Barkatram, General Manager, Bharat National Bank Limited v. 
Sardar Bhagwan Singh, AIR 1943 Lahore 140 (F.B.): 

(6) Amritamay Ghosh v. State of West Bengal, 80 CWN 205 

(7) ‘Sidheswar Biswas v. State of West Bengal, 1976 (1) CLJ 470 

(8) Kassem Ali Tarafdar v. State of West Bengal and others, 

1976 (2) CLJ 231 
(9) Bagala Sundari Devi v. Prasanna Nath Mukherjee, 21 CWN 375 
(10) Naimuddin Biswas and others y. Maniruddin Laskar and others, 
32 CWN 299 

(11) Bhikaji Ram Chandra y. Purshotam & Co. ILR 10 Bombay 220 

(12) Subbayya v. Samindayyar, ILR 18 Madras 496 

(13) Sabitribai Devi v. Jugul Kishore Das and others, AIR 1938 
Cal. 639 

(14) Niranjan Nath y. Afzal Hussain, AIR 1916 Lahore 245 (F.B.) 

(15) Subodh Gopal Bose v. Nilabia Barani Devi and others, 59 CWN 
1056 

(16) Subodh Gopal Bose v. Burmah Sell’ Oil Storage and Distributing 
Co. India Ltd, 60 CWN 1065 

(17) S.S. Khamna v. F.J. Dillong, AIR 1964 Supreme Court 497 

(18) Sankar Ram Chandra Abbyankar v. Krishnaji Dattatraya Bapat, 
AIR 1970 SC 1 | 

(19) The Reliable Water Supply Service of India (P) Ltd. v. The Union 
of India and others, AIR 1971 SC 2083 

(20) Ram Krishna Mullick and others v. State of West Bengal and 
others, 1975 (1) CLJ 154 i 

(21) Ayubali Sardar and another y. Derajuddin Mullick and others, 
1975 (2) CLJ 305 

Sadesh Ranjan Bhunia = oai for the Petitioner 
P. K. Sengupta (G. P.) a ar for the Opposite Party No. 1. . 


The judgment of the Court was as follows :— 

Ray, J.: This isan application under Section 115 of the Code 
of Civil Procedure and it is directed against the judgment and order 
dated May 17, 1974 passed by the Subordinate Judge, Third Court, 
Midnapore, in Title Appeal No. 208 of 1973 setting aside the judgment 
and decree dated March 24, 1973 passed by the Second Court of Munsif at 
Contai in Title Suit No. 376 of 1969 holding that the suit had abated under 
Section 57/b) of the West Bengal Estates Acquisition Act. 

2. The petitioner Sudhabodh Misra instituted a suit, being Title 
Suit No. 376 of 1969 in the Second Court of Munsif at Contai stating, 
inter alia, that the lands measuring 6.67 acres described in Schedule ‘A’ 
to the plaint had been possessed by ‘him exclusively on the basis of an 
amicable partition with the defendants Nos. 2 to 4 since 1358 B.S, that, 
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the said property along with other properties were the ancestral properties 

- and they were governed by the ‘Mitakshara School of Hindu Law’ ‘inas- | 
much as their predecessors, who originally were the residents of Orissa, 
migrated to Midnapore where they are now residing. On 24th of Magh, 
1362 B.S.; corresponding to 7th of February, 1956, a formal partition 
deed was executed and registered by them specifically recording the 
allotments in the shares of each of the parties. The petitioner 

ag plaintiff prayed for a declaration of his exclusive title to 
Schedule ‘A’ property and for a declaration that the same could 
not vest in the State. The plaintiff also prayed for a permanent 
injunction restraining the State ef West Bengal from interfering with the 
possession of the plaintiff in respect of the said lands. The defendant 
No. 1, the State of West Bengal, filed a written statement contending, 
inter alia, that the plaintiff was not ‘governed by the “‘Mitakshara School 
of Hindu Law” and there was no partition and the land in the possession 
of the plaintiff being above the ceiling had not been retained by the 
plaintiff and as such the same had vested in the State. Qn March 24, 
1973, the Munsif, Second Court, Contai, decreed the said suit‘ holding, 
inter alia, that the plaintiff was governed by the ““Mitakshara School of 
Hindu Law” and that this question was finally and conclusively decided 
in an earlier suit to which the State of West Bengal, the defendant No. 1, 
was a party. This will be evident from the exhibits 4 and 4{a) the 
judgments of the Trial Court as weli as of the Appellate Court. It was 
further held that in the said suit it was also decided that there had been 
a partition of the ancestral properties between the plaintiff and the defen- 
dants Nos. 2 to 4 in 1360 B.S. and the State of West Bengal being a 
party to that suit was not competent to challenge the deed of partition as 
a void or collusive document. The learned Munsif further held that 
the total lands in possession of the plaintiff being less than the ceiling no 
question of retention could arise as the plaintiff was not a “Big Raiyat” 
and as such the submission of ‘B’ Form was not at all necessary. 

3. Against this judgment and decree the defendant No. 1, the 
State of West Bengal, preferred an appeal which was registered as Title 
Appeal No. 208 of 1973. During the pendency of this appeal the West 
Bengal Estates Acquisition (2nd Amendment) Act, 1973 by which Section 
57B was inserted in the said Act was enforced. A preliminary objection 
was taken on behalf of the appellant that the suit has abated under the 
provisions of Section 57B of the West Bengal Estates Acquisition Act. On 
May 17, 1974, the Subordinate Judge, Third Court, Midnapore, held that 
the suit had abated under Section 57B of the said Act and set aside the 
judgment and decree passed by the Trial Court. 

4, It is against this judgment and decree the instant application has 
been moved and the Rule was obtained. 

5. Mr. Sadesh Ranjan Bhuina, learned Advocate for the petitiorier 


1 
~ 


ave Sudhabodh Misra v. State of W. B. (1978 (1) CLJ 
has submitted that the suit being one for declaration of title and for a 
permanent injunction does not come within the ‘mischief of Section 
57B of the West Bengal Estates Acquisition Act, 1953 and as such the 
impugned order of abatement of the suit passed by the court of appeal 
below is wholly illegal, unwarranted and without jurisdiction. 

6. Mr. Bhunia has next submitted that the partition of the ancestral 
properties tncluding the suit land had been effected mutually in 1360 B.S.» 
and since then the petitioner has been in exclusive possession of the suit 
properties. On 7th February, 1956, corresponding to 24th Magh, 1362 
BS. a formal document of partition was excuted and registered by the 
petitioner embodying the particulars of the allotment that fell to the shares 
of each of the copartners. The said partition has been held to be valid and 
to have been acted upsn by the parties in an earlier suit between the 
parties and the State of West Bengal was impleaded as defendant in that 
suit as evident from the judgments exhibits 4 and 4(a). As such the said 
decisions are conclusive between the parties and the question of validity 
of the partition deed and exclusive possession of the allotments by the 
parties cannot be reagitated. He has further submitted that the suit lands 
in possession of the plaintiff being much below the ceiling there is no 
necessity of submission of any return in form ‘B? for retention of the said 
lands and no question of vesting of the lands arises. 

7. Mr. Bhunia has lastly contended that the impugned order is not 
a decree as no right of the parties relating to the subject matter of the 
suit has been conclusively determined and as such no appeal lies against 
the impugned order. The revistonal application is therefore competent. 
The decision in (1) 1975 (2) CLJ. 246 has been referred to in this 
connection. 

8. Mr. Prabhat Kumar Sengupta, learned Government Pleader 
appearing on behalf of the respondant No. |! has contended that the order 
appealed against ts a decree as it dismissed the appeal which determines 
the rights ofthe petitioner. It is, in substance, a decree against which 
an appeal lies. In support of his submission he referred to the decisions 
reported in (2) 80 C.W.N. 205 and 1976 (1) CLJ. 470. The revisiona) 
application is not maintainable in law and it is liable to be set aside. 

9, Mr. Sengupta has also contended that the suit is, in fact, one 
for alteration of entry in the record of rights and the order of the court of 
appeal below is quite legal and valid and the same could not be interferred 
with in this revisional jurisdiction. j 

10. With regard to the first submission made on behalf ofthe res- 
pondent No.1 that the application for revision is not maintainable as the 
impugned order is a decree and hence appealable it is necessary to consider 
this preliminary objection. Sub-section (2) of Section 2 of the Code of 
Civil Procedure defines “decree” as the formal expression of an adjudi- 
cation which, so far as regards the courts expressing it, conclusively 
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determines the rights»of the parties with regard to al! or any of the matters 
in controversy in the suit. Thus an order in order to be a decree within 
the meaning of Section 2(2) of C.P. Code must satisfy the following tests 
viz. (a) the order must be an order passed in a suit and not in a procee- 
ding, (b) the order must decide or adjudicate upon the rights of the parties 
to the suit relating to the matters in controversy in the suit and (c) the 
edecision or determination shall be conclusive and final so far as the court 
determining the same is concerned. Any determination or adjudication 
which is appealable as an appeal from an order is nota decree. The 
rights as mentioned in the said section refers to substantive rights in regard 
to the subject matter of the suit and not merely a procedural right. In (3) 
ILR. 45 Bombay, 627, Dattaraya Purshottam Parnekar and anr. v. Radha- 
bai, it has been observed by Macleod, C. J. as follows : 

“Issues of law of which a case may be disposed of most often raise 
the question ef jurisdiction or of limitation. But a finding that the 
court has jurisdiction or that the plaintiff has brought his suit within the 
time prescribed by the law of limitation, does not determine the rights 
of the parties with regard to all or any of the matters in controversy in 
the suit. It merely enables the court to proceed to enquire into those 
rights. So, too, an issue of res judicata found in the plaintiff’s favour 
enables the court to deal with the merits of the case.” 


The same observation has been made in (4) ILR. 39 Bombay, 339 (F.B.), 
Chanmalswami Guru Rudraswami Rudraximat v. Gangadharappa alias 
Sugappa and others. In (5) AIR 1943, Lahore 140 (F. B.), Barkatram, 
General Manager, Bharat National Bank Limited v. Sardar Bhagwan 
Singh, it has been held that when the effect of an order is to conclusively 
determine the rights of the parties. with respect to a matter material to the 
due execution of the decree, the question would be under Section 47 and 
a decree within section 2(2) from which an appeal would lie. An order 
rejecting an application to raise a new plea or to amend or alter the pleas 
already filed ean, by no stretch of imagination be said to be a determina- 
tion of the rights of the parties and the same cannot be regarded asa 
decree. An interlocutory order in the course of execution proceedings 
which decides a point of law arising interlocutory and otherwise is nota 
decree within the meaning of section 2/2) of the Code of Civil Procedure. 
Thus interlocutory orders such as orders of injunction, receiver, etc. which 
do not finally dispose of any dispute or claim in the suit itself are not 
decrees. 


11. Section 57B which has been inserted in the Estate Acquisition 
Act by the West Bengal Estates Acquisition (Second Amendment) Act, 
1973 expressly bars the jurisdiction of civil court to entertain certain 
classes of suits specified in sub-section (1) as well as in clauses (a), (b), (c) 
of sub-section (2) of Section 57B of the said Act. It also provides that all 


such suits if they are pending immediately before the commencement of 
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the said Amendment Act, 1973 shall abate. The question is whether the 
impugned order holding that the suit has abated under Section 57B of the 
said Act is in substance a decree and an appeal lies against it. In (6) 80 
C.W.N. 205, Amritamay Ghosh v. State of West Bengal it has been 
held by R. Bhattacharya, J., that an order recording abatement of the 
suit under Section 57B of the West Bengal Estates Acquisition Act amou- 
nts to a final determination of the rights of the parties and as such it is a 
decree which is appealable. No revisional application lies against such aif 
order. In another Bench decision of this Court in (7) 1976(1) CLJ. 470, 
Sidheswar Biswas v. State of West Bengal, Chittatosh Mookerjee, J. has 
differed from the said decision and the learned Judge has observed that 
an order holding that the suit abated under Section 57B of the said Act 
did not amount to a decree and as such the same was not appealable nor 
it was an appealable order as it did not come within the purview of Order 
43 Rule 1 of the Code of Civil Procedure. Ina later decision reported 
in (8) 1976 (2) CL] 231, Kassem Ali Tarafdar v. State of West Bengal and 
others, R. Bhattacharya, J. has noticed the aforesaid decision and referring 
to his earlier decision mentioned before has held that in case of conflic- 
ting decisions the earlier will prevail until it is set aside by a larger Bench. 
In making this observation reliance has been placed upon the decision in 
(9) 21 CWN 375. The learned Judge has, therefore, upheld his previous 
decision that an order of abatement passed under Section 37B of the 
West Bengal Estates Acquisition Act is a decree as it finally determines 
the suit and so an appeal lies against such order. ° 
12. In (10) 32 CWN 299, Naimuddin Biswas and others v. Mani- 
ruddin Laskar and others the facts, in brief, are that the tenants of a 
holding brought an action against their landlords for correction of an 
entry of rent in the record of rights under Section 106 of Bengal Tenancy 
Act. The suit was dismissed and an appeal against the said judgment 
was allowed. Against the said judgment and decree a second appeal was 
filed by the landlords. During the pendency of the appeal one of the 
appellants died and his heirs were not brought on record. It was held 
relying on the decisions in (11) ILR 10 Bombay 220 and (22) ILR 18 
Madras, 496 that the appeal had abated in respect of the deceased appe- 
llant and after partial abatement the appeal was no longer properly cons- 
tituted and had become incompetent as the right to proseeute the appeal 
did not survive in the remaining appellants. It was held that an order 
of abatement was virtually a decree as it disposed of the plaintiffs claim 
as completely as ifthe suit was dismissed. In (12)ILR 18 Madras, 496 
Subbayya v. Samindayyar, the plaintiff brought a partition suit against his 
brother who was impleaded as defendant. The plaintiff died during the pen- 
dency of the suit and an application was made on behalf of a boy alleged 
to have been adopted by the widow of the deceased under his authority sta- 
ting that his name may be brought on the record as plaintiff. This application 
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was made within the due time. The Trial Court rejected the appli- 
Cation and dismissed the suit on the ground that it had abated. It has been 
heid that an appeal lay against the rejection of the above application and 
also against the dismissal of the suit. In (13) AIR 1938 Cal. 639, Sabitribai 
Devi v. Jugal Kishore Das and others, it was observed that where the legal 
representatives of a deceased proforma respondent is not brought on 
record the appeal does not abate in to-to and the order that the appeal 
abates not only against the respondents who died but also against the 
respondents present is appealable. The proforma defendant did not 
appear in the Trial Court and no relief was claimed against him. As 
such omission to bring on record the legal representatives of the defen- 
dant does not cause the suit to abate. So the order that the appeal had 
abated in to-to because of non-substitution of the heirs of the deceased 
defendant was appealable. The decision in ILR 10 Bombay, 220, aad ILR 
18 Madras 496 were considered in another Bench decision of the Lahore 
High Court reported in (14) AIR 1916 Lahore, 245 (F.B.), Niranjun Nath 
v. Afzal Hussain, and it has been held that when a court passes purely a 
formal order recognising the abatement which isa fait accompli, such an 
order, though virtually disposing of the suit, does not adjudicate upon 
any rights and cannot be treated as a decree. 

13. In (15) 59 CWN 1056, Subodh Gopal Bose v. Nilabia Barani Devi 
and others, it has been observed that an order of abatement of suit made 
under Section 7 of the West Bengal Land Revenue Sales (West Bengal 
Amendment) Act, 1950 cannot be said to bea decree as it did not con- 
tain any adjudication determining the rights of the parties with regard to 
any matter in Controversy in the suit itself. Jt merely records a misadve- 
nture which has been fallen the suit by the operation ofa new law. In 
making these observations the decision in Naimuddin Biswas yv. Maniruddin 
Laskar in 32 CWN 299 was considered and it was observed that in that 
case the appeal abated against one of the appellants as his legal represen- 
tatives were not brought on the record and the entire appeal had been 
held to be incompetent as the right to prosecute appeal did not survive in 
the remaining appellants. It was in that context the learned Judges obser- 
ved that an order of abatement was virtually a decree. The learned Judges 
did not say that such an order was technically a decree. What they meant 
was that the order of abatement terminated the rights of the deceased 
appellant in the same manner as a decree. Similar question cropped up 
in the ease in (16) 60 CWN 1065, Subodh Gopal Bose v. Burmah Shell 
Oil Storage and Distributing Co. India Ltd and it was held following the 
decision in 59 CWN $056 that an order of abatement of suit did not 
amount te a decree and no appeal lay against such an order. Both the 
decisions are pronounced by Division Bench of this Court. 

14. Mr. Sengupta, learned Government Pleader has referred to us 
the decision reported in (17) S. S. Khanna v. F.J. Dillong, AIR 1964 
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Supreme Court 497 to substantiate his contention that the impugned 
order determines some rights of the parties and as such an appeal lay 
against the said order. In this case it was held by his Lordship Shah, 
J. that the revisional jurisdiction conferred upon the High Court under 
section 115 of the Code of Civil Procedure was not limited to those 
cases only where no appeal was obtained from the final order passed 
in this suit or proceeding. This judgment, therefore, does not decide 
the question involved in the present case. j 


15. So on a consideration of the above decisions it is quite 
apparent that a formal order of abatement passed by the court without 
adjudicating upon the rights of the parties is not a decree. The obser- 
vation in ILR 10 Bombay 220 tothe effect that an order of abate- 
ment was virtually a decree cannot be taken to mean taat such an 
order of abatement is a decree. It merely means that the order of 
abatement terminates the whole appeal just like a decree. So from this 
observation it cannot be inferred that the court held that the formal 
order of abatement will tantamount to a decree. On the other hand, 
it is quite apparent from the provisions of Section 2(2) of the Code of 
Civil Procedure that an order in order to be a decree must satisfy the 
tests laid down in that section. Section 57B merely ousts the juris- 
diction of the Civil Court to entertain certain classes of suits but it 
does not debar Civil Court to entertain suits relating to matters not 
specified in Sub-section (1) as well as in clauses a, b, c of Sub-section (2) 
of Section 57B of the said Act. It also provides that if any suit involv- 
ing these questions are pending before a civil court at the commence- 
ment of the West Bengal Estates Acquisition (Seeond Amendment) 
Act, 1973 such suit shall abate only with regard to the matters 
aforesaid. Thus the order of abatement made under Section 57B of 
the said Act does not purport to adjudicate upon or determine any 
of the rights in controversy between the parties with regard to the 
matters in the suit and as such an order cannot be treated as a decree 
within the meaning of Section 2(2) of the Code of Civil Procedure. 
Moreover no decree has been prepared by the court. We, therefore, cannot 
agree with the observation made by our learned brother Bhattacharya, 
J.in 80 CWN 205 that an order of abatement passed under Section 
57B of the West Bengal Estates Acquisition Act is a decree and is 
appealable. On the other hand, we respectively agree with the view 
expressed by our learned brother Chittatosh Mookerjee, J. in 1976 (1) 
CLJ 470 and we hold that an order abatement made under Section 57B 
of the Act is not a decree and as such no appeal lies against such an 
order. The present application for revision against the impugned 
order of abatement passed by the Subordinate Judge is therefore 
maintainable in law. The preliminary objection as to the maintainability 
of the application for revisioa is, therefore, overruled. 


x 
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16. It has been contended by Mr. Bhunia, learned Advocate 
for the petitioner that if it is held that no appeal lies against the im- 
pugned order of abatement the revision petition may be treated as an 
appeal as the court fee to be paid on the memorandum of appeal will 
not exceed the court fee paid already. In (18) Sankar Ramchandra 
Abbyankar y. Krishnaji Dattairaya Bapat, AIR 1970 SC 1 it has been 
observed by their Lordships of the Supreme Court that revisional 
jurisdiction is a part and parcel of the appellate jurisdiction of the 
High Court. Basically and fundamentally it is the appellate jurisdiction 
of the High Court which ts being invoked and exercised in a wider 
and larger sense. Ina latter decision of the Supreme Court reported 
in (19) The Reliable Water Supply Service of India (P) Ltd. v. The Union 
of India and others, AIR 1971 SC 2083 it has been held that High 
Court can convert an appeal into a revision. There is no necessity of 
converting this revision petition into an appeal as we have already held 


that the tmpugned order is nota decree determining the rights of the 
parties in the suit'and as such revision lies cgainst the same. 


17. The suit of which this revisional applicatien arises has been 
instituted for declaration of the plaintiff’s title to the lands described 
in “Schedule A’ to the plaint on the basis of amieable partition between 
him and his co-partners, the defendant Nos. 2 to4 in 1360 BS and 
separate possession from that time and subsequent execution and regis- 
tration of a formal deed of partition by them on 24th Magh 1362 
BS, corresponding to 7th February, 1956 and for permanent injunction 
retaining the defendant No. 1, the State of West Bengal from interfering 
with the possession of the plaintiff in respeet of the lands in suit. 
It has been pleaded in the plaint that the predecessors of the plaintiff 
migrated from Orissa to their present place of residence at Midnapore 
and they are governed by “Mitakshara School of Hindu Law”. It 
appears that previously Title Suit No. 276 of 1963 was filed by defen- 
dant No. 2 against the plaintiff andsthe State of West Bengal for 
declaration of title to the lands allotted to his share by the said deed of 
partition, Ext. 1. The said suit was decreed and it was also held that 
the family of the plaintiff was governed by ‘‘Mitakshara School of 
Hindu Law”. An appeal was filed against the said judgment and decree 
by the State of West Bengal and the same was dismissed and the 
judgment and decree of the court below were affirmed. It is also evident 
from Exts. A/l and B, the records of Big Raiyat Case No. A/3354 of 
1969 and copies of the return in form B that the said deed of partition 
was accepted. Tke Trial Court on a consideration of the said docu- 
ments as well as the oral evidences on record held that the family of the 
plaintiff was governed by “‘Mitakshara Law” and the ancestral properties 
had been in exclusive possersion of the suit lands and other lands in his 
share as described in Schedule ‘A’ to the plaint. It was also held that 
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the said lands being much below the ceiling no Big Raiyat case could 
be started nor the plaintiff was required to file a ‘B’ form for retaining 
the said lands. Against the said judgment and decree the defendant 
No. | preferred an appeal. In the appeal objection was taken that the 
suit had abated under Section 57B of the said Act. The court of appeal - 
below passed the impugned order recording that the suit had abated 
without at all entering into the merits of the appeal and without consi- 
dering the scope and extent of applicability of the provisions of Sec. 57B 
of the said Act to this case. 

18. Section 57B of the said Act does not bar the jurisdiction of 
the civil court completely. It merely creates an embargo upon the civil 
court to entertain suits for determination of rent or the determi- 
nation of the status of the tenant or the incidents of tenancy. It 
also debars the civil] court from entertaining any suit for alteration 
of any entry in the finally published revisional record of rights 
or for decision of any dispute involving determination of the question of 
retention of Jand by a raiyat or intermediary either expressly or by 
implication when an order for preparation or revision of record of rights 
has been made under Section 39 (1) of the said Act. The present suit 
is simply a suit for declaration of title and for permanent injunction and it 
does not in any way involve the determination of any of the matters 
specified in Sub-section (I) as well as in Clauses (a), (b) and (c) of Sub- 
section (2) of Section 57B of the said Act. The suit is, therefore, not hit 
by the provisions of the said Section and as such the impugned order 
holding that the suit abated under Section 57B of the said Act is per se 
without jurisdiction and hence the same is liable to be set aside. It is” 
pertinent to refer in this connection to the decision reported in (20) 1975 (1) 
CLJ 154, Ram Krishna Mullick and others v. State of West Bengal and others 
where P.K. Banerjee, J. has held that the suit will not be barred and the 
suit will not abate if the question of title is involved in the suit. It has 
been also held that the suit will not be barred and suit will not abate if 
it involves the question of partition between the co-sharers who. are 
intermediaries. In another Bench decision of this Court reported in (21) 
1975 (2) CL) 305, Ayubali Sardar and another v. Derajuddin Muilick and 
others, to which I was a party it has-been observed that in order to come 
within the purview or mischief of Section 57B,1) or 57B (2) the dispute or 
the question must be one which comes within the purview of determina- 
tion in the preparation of the record of rights. A question or dispute 
which does not at all fall for determination in the process of preparation 
or revision of the recerd of rights would not come within the purview of 
either of those provisions and consequently the entertainment of 
a civil suit for determination of such a dispute or question is not barred 
under the provision of the said Section nor it was so intended. 

19. Considering the above decisions the conelusion is irresistible 


~ 


1978(1)CL)] Commr. of I-Tax, W. B-III v. Eyre Smelting Pyt. Ltd. 347 


that the present suit has not abated under the provisions of Section 57B 
of the said Act. 

20. Itis also to be noted that the total area of lands in Schedule 
“A? to the plaint is much below the ceiling provided in Section 6 of the 
West Bengal Estates Acquisition Act. Moreover, the petitioner is a raiyat 
and even if, for argument’s sake, the date of partition of ancestral pro- 
gerty is taken to be the date of execution and registration of the Partition 
Deed Ext. 1 which is dated 24th Magh, 1362 BS., the partition has been 
effected prior to the date of vesting of Raiyati lands, the date of vesting 
being the ist of Baisakh, 1363 B.S. 

21. In the premises aforesaid ali the contentions raised on behalf 
of the petitioner succeed. The rule is, therefore, made absolute. The 
impugned order passed by the court of appeal below is hereby set aside. 
The case is sent back to the court of appeal below for a fresh decision in 
accordance with law. In the circumstances of the case there will be no 
order as to costs. 

Mukherji, J. I agree. 

T.K.M. 
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{ SPECIAL JURISDICTION (INCOME TAX) ] 
Before Mr. Justice Dipak Kumar Sen and 
Mr. Justice Chandan Kumar Banerjee 
Decision: January 12, 1978 


The Commissioner of Income Tax and Super 


Profits Tax, West Bengal-Iil bas See Applicant 
Versus 
M/s. Eyre Smelting Pvt. Ltd., Calcutta Ls Respondent* 


Super Profit Tax Act, 1963—Provision in the account for bad and 
doubtful debts—Whether reserve within the meaning of Second Schedule 
to the Super Profit Tax Act. l 


The assessee made a provision in its accounts for bad and doubtful 
‘“‘debts aggregating to Rs. 1,02,239/- under two separate heads, namely, 
debts outstanding for a period exceeding six months and considered 
doubiful” and ‘advances, recoverable in cash or in kind or value to be 
received unsecured and considered doubtful” In ifs assessment to 
Super Profit Tax Act, 1963 for the assessment year 1963-64 the assessee 
elaimed that the said sum should be considered as reserve and included 
in its computation of capital under Second Schedule to the Super Profit 
Tax Act, 1963. The Income Tax Officer rejected the said contention. 
The Appellate Asstt. Commissioner reversed the order of the Income Tax 
Officer. On further appeal the Tribunal held that the said item came 


*Income-Tax Reference No. 320 of 1970. 
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within the category of reserve and not that ofa provision. On a refer- 
ence at the instance of the Commissioner, 

HELD: The amount set apart for bad and doubtful debts does no? 
have the characteristic of a reserve but on the other hand have all the 
characteristics of a provision. The said amount appropriated in the profit 
and loss account cannot be said to form part of the capital employed in 
the business The Tribunal fell into an error by proceeding on the bast 
that a provision is only made for a known liability. 

Cases referred to : 

(1) Indian Steel & Wire Products yv. Commissioner of Income Tax, 
W. B. 33 ITR 579 

(2} Metal Box Company of India Ltd. v. Their Workmen, 73 ITR 
53 (SC) 

(3) Duncan Bros & Co Ltd, Calcutta v. Commissioner of Income 
Tax, West Bengal-II. 1976 (1) Cal. Tax Cases 288 

(4) Commissioner of Income Tax, Kanpur v. British India Corporation 
(P) Ltd. 92%ITR 38 

(5) Commissioner of Income Tax v. Century Spinning & Manufacturing 
Co. 24 ITR 499 (SC) 

(6) Commissioner of Income Tax y. Standard Vacuum Oil Co. 59 ITR 
685 (SC) 

(7) Commissioner of Income Tax, Bombay City v. Jupiter General 
Insurance Co. 101 ITR 370 


Ajit Sengupta and Prabir Majumder DR .-. for the Applicant 
Pranab Kumar Pal and J. C. Saha see ... for the Respondent 


The judgment of the Court was as follows :— 

Sen, J.: This Reference under Section 256(1) of the Income-tax 
Act, 1961, at the instance of the Commissioner of Income-tax and Super 
Profits Tax, West Bengal-IH, arises out of the assessment of Messrs Eyre 
Smelting Private Limited, Calcutta, the assessee, to super profits tax in the 
assessment year 1963-64, the relevant accounting period being the ealendar 
year ended on the 31st December 1962. . 

2. The facts found and/or admitted are, inter alia, that in the 
relevant period the assessee made a provision in its accounts for bad and 
doubtful debts aggregating Rs. 1,02, 239/- respectively under two separate 
heads, namely ‘Debts outstanding for a period exceeding six months and 
considered doubtful’ under which a sum of Rs. 39, 416.19P. was provided 
arid also ‘Advances recoverable in cash or in kind or value to be received 
unsecured and considered doubtful’ the amount provided - hereunder 
being Rs. 62,721/- as on the Ist January 1962. In its assessment to super 
profits tax the assessee claimed that the said sum of Rs. 1,02,239/- should 
be considered as “‘reserve’” and included in the computation of its capital 
under the Second Schedule to the Super-Profits Tax Act, 1963. The 
Income-tax Officer did not accept the assessee’s contention and did not 
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include the said amount in the computation of capital. 

3. On appeal the Appellate Assistant Commissioner applied what he 
understood to be the principle laid down in a decision of this Court in 
the case of (1) Indian Steel and Wire Products v. Commissioner of Income- 
fax, West Bengal, reported in 33 ITR 579 and held that a technical meaning 
should be given to the word ‘reserve’? which in the case before him 
applied to the fund in question. 

4. There was a further appeal by the Revenue to the Income-tax 
Appellate Tribunal where it was contended that this provision was not a 
reserve but was strictly a provision made for an ascertained and antici- 
pated liability and therefore should not be included in the computation 
of capital of the assessee. [t was further contended that this provision 
was made by way of a deduction and same within the definition of ‘pro- 
visions’ in item 7 of Schedule VI of the Companies Act, 1956. 

5. The Tribunal considered the decision of the Supreme Court in 
the case of (2) Metal Box Company of India Ltd. v. Their Workmen, repo- 
rted in 73 ITR 53 where the Supreme Court distinguished the concept of 
a ‘provision’ and ‘reserve’ in accordanee with the principles of -commerci- 
al accountancy. Following the principles laid down by the Supreme Court 
the Tribunal held that the provision made for bad and doubtful debts in 
the instant case was a provision for some future loss that may or may 
not arise and the liability therefor was neither known nor could be deter- 
mined with any substantial accuracy on the relevant date. As such this 
item came within the category of a “‘reserve”’ and not that of a “provision”. 
From this order of the Tribunal the following question has been referred: . 

“Whether, on the facts and in the circumstances of the case, the 
amount of Rs. 1,02, 239 should be treated asa “reserve” for the pur- 
pose of computation of capital under the provisions of the Super 
Profits Tax Act, 1963 ?” 

6. Mr. Ajit Sengupta, learned Counsel for the Revenue has conte- 
nded at the hearing that the Tribunal erred in both appreciating and 
applying the principles laid down by the Supreme Court in the case of 
Metal Box Company of India Ltd. (Supra). He submitted that it was 
categorically laid down in that case that an amount set aside out of profits 
designed to meet a diminution in the value of assets known to exist at the 
date of the Balance-Sheet wasa “provision”. In further support of his 
contentions he cited several authoritative text books on accountancy 
which are considered hereafter. 

(a) “Accountancy? by William Pickles, 3rd Edition was cited 

for the following statement at pp. 184 and 187. 

‘‘Provisions— Amounts set aside out of profits and other surpluses 

provided for...... l 


(a) vaas diminution in value of assets, or 
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(b) any known liability ef which the amount cannot be determined 
with substantial accuracy...... i 

(e) “Book keeping and Accounts” by Spicer & Pegler, 17th Edition 
was cited for the following passage at page 39: 


“A ‘provision’ means an amount written off to provide for... 
diminution in value, of assets,........ the amount ef which cannot be 
ascertained with any substantial accuracy. A ‘reserve’ must not incl@- 
de an amount set aside for any such purpose......... 

eee Provisions, made for expected losses and contingencies, are 
charges against profits, since the true profit can only be ascertained 
after such provisions are made. Reserves are appropriations of profit, 
the assets by which they are represented being retained to form part 
of capital employed in the business.” 

He also cited page 40 of this book te show how a bad or doubtful debt 
should be provided for— 


(c) Another text book by the same authors, that is, Spicer & 
Pegler, “Practical Auditing” 3rd Indian edition was cited for similar 
observations at page 158-159 and page 372. 


7. Mr. Sengupta also cited the decision of the Supreme Court in 
the case of Metal Box Company of India, (Supra) as also a decision of this 
Court in the case of (3) M/s. Duncan Brothers & Co. Limited, Calcutta v. 
Commissioner of Income-tax, West Bengal-IT, reported in 1976 (1) Calcutta 
Tax Cases p. 288 where a Division Bench of this Court considered the 
concepts of “reserves” and “provisions? in the background of both the 
Super Profits Tax Act, 1963 and Companies (Profits) Surtax Act, 1964. 


8. Mr. Pranab Pal, learned Counsel for the assessee, however 
submitted that the Supreme Court in the case of Metal Box Company of 
India (Supra) has made it clear that a provision can be made only fora 
known liability and not for an unknown liability the amount of which 
cannot be ascertained. He drew our attention to the order of the Tribunal 
in the instant case where the Tribunal has found that a provision was 
being made for a contingent future loss the liability was unknown and 
unascertainable accurately. 

9. Mr. Pal also cited a decision of the Allahabad High Court in 
the case of (4) Commissioner of Income-tax. Kanpur v. British India 
Corporation (P) Ltd. reported in 92 ITR at page 38. The facts in that 
case were that in computation of capital for the purpose of super 
profits tax one ofthe items in dispute had been deseribed as "bad 
and doubtful debts reserves’. A statement of case was submitted to 
the Allahabad High Court on a question materially quoted as follows : 

“Whether on the facts and in the circumstances of the case the 
Tribunal was right in holding that...... bad and doubtful debts 
reserves...were to be included in the computation of capital aecording 
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to tke provisions in the Second Schedule to the Super Profits 
Tax Act, 1963 ?” 


10. The Allahabad High Court following the decisions of the 
Supreine Court in thé case of (5) Commissioner of Income-tax v. 
Century Spinning & Manufacturing Co. reported in 24 ITR 499 and 
(6) Commissioner of lecomé-tax v. Standard Vacuum Oil Co. reported 
in 59 ITR 685, and also relying on the commentaries of the living 
author A. Ramaiya in his text book on Indian Companies Act 6th 
Edition at page 371, and also the definitions of the terms “reserves” 
and “‘provisions” in the text book, “Advance Accounting’, by R. Keith 
Yorston held that reserves for bad and doubtful debts were to be included 
in the computation of capital. Apart frem the conclusion there is no 
particular reason indicated in the judgment on which the decision is 
based. ` 


il. Mr. Pai next cited a decision of the Bombay High Court in 
the case of (7) Commissioner of Income-tax, Bombay City, IV v. 
Jupiter General Insurance Co. reported in 101 ITR 370. The facts in 
that case were inter alia that in calculating the capital for the pur- 
pose of super profits tax the Income-tax Officer had excluded an amount 
standing as reserve for doubtful debts on the ground that as the 
amount was earmarked for a specific liability it could not be regarded 
as a reserve. The Appellate Assistant Commissioner on appeal reversed 
the decision of the Income-tax Officer. The matter went up to the 
Tribunal which upheld the order of the Appellate Assistant Commis- 
sioner. From this order of the Tribunal a question was sought to 
be raised in a Reference to the Bombay High Court to the effect whe- 
ther the sum appearing asareserve for doubtful debts was correctly 
included in the capital computation under the Super Profit Tax Act, 
1963. The decision of the Supreme Court in the case of Metal 
Box & Co. India Ltd. (supra) was cited and considered by the High 
Court. It was noted that the clear finding of the Tribunal was that 
the said amount stood in the books of the assessee for past several 
years and that it was not méant to be utilised for writing off bad or doubt- 
ful- debts and that such debts were invariably debited to the profit and 
loss account and not to this reserve account. On this finding, the High 
Court held that the principles laid down by the Supreme Court in the 
case of Metal Box Company of India Ltd. (supra) had béén correctly 
applied by the Tribunal and discharged the Rule. 


12. We have carefully considered the respective submissions of 
the parties as also the decisions cited at the Bar and the divers 
principles culled out from the text books as noted abeve. In our 
opinion, the question appears to be covered by the decision of the 
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Supreme Court in the case of Metal Box Company of India Ltd. (supra). 
In that case the Supreme Court laid down the law as follows :— 

“The distinction between a provision and a reserve is in commere - 
cial accountancy fairly well known. Provisions made against anticipated 
losses and contingencies are charges against profits and, therefore, to 
be taken into account aginst gross receipts in the P & L Account and 
the balance sheet. On the other hand, reserves are appropriation of 
profits, the assets by which they are represented being retained to 
form part of the capital employed in the business. Provisions are 
usually shown in the balance sheet by way of deductions from the 
assets in respect of which they are made whereas general reserves and 
reserve funds are shown as part of the proprietor’s interest (see Spicer 
and Pegler’s Book-keeping and Accounts, 15th Edition, page 42). An 
amount set aside out of profits and other surpluses, not designed to 
meet a liability contingency, commitment or diminution in value of 
assets known to exist at the date of the balance-shzet is a reserve but 
an amount set aside out of profits and other surpluses to provide 
for any known liability to which the amount cannot be determined 
with substantial accuracy is a provision (see William Pickles Account- 
ancy, second edition p. 102, Part IH, Clause 7, Schedule VI of the 
Companies Act, 1956, which defines provision and restrve).” 

From the above observation of the Supreme Court, it appears that the 
relevant characteristics of a provision are as follows : — 

(a) Provisions are made against anticipated losses and continge- 
neies. i 

(b) Provisions are charges against profits. 

(c); Provisions are taken into account in the profit and loss 
account against gross receipts. 

(d) An amount set aside out of profits designed to meet a Hiability 
or contingency or commitments or diminution in the value of assets 
known to exist at the date of the balance sheet can be a provision. 

(e) An amount set aside to provide for any known liability of 
which the amount cannot be determined with substantial accuracy is 
a provision. 

_ 13, The above noted characteristics of a provision have also been 
elaborated in the text books of accountancy as discussed and noted 
earlier. It appears to us that the provision in the instant case was made 
for an anticipated contingency. This item appears in the profit and 
loss account and is intended to meet the anticipated diminution of the 
value of the assets of the assessee, resulting from unrealized debts. The 
contingency was known and anticipated at the date of the balance 
gheet and the amount set apart for this item though not determined with 
accuracy was estimated. 
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14. Characteristics ofa reserve which appear from the observation 
of the Supreme Court in the cases of Metal Box Company of India Ltd. 
(supra) and in (5) Commissioner of Income-Tax, Bombay City v. Century 
Spinning and Manufacturing Co. Ltd., reported 24 ITR 499 (which has been 
considered and detail in the case of Duncan Brothers & Co. (supra) are as 
follows : 
(a) Reserves are appropriation of profits which are retained to 
form part of the capital employed in the business. 
(b) A reserve is not designed to meet any liability contingency, 
commitment or diminution in the value of assets known to exist at the 
date of the balance sheet. 


(c) A reserve is something set apart for future use or enjoyment. 

15. The amount set apart in the instant case does not have the 
above characteristics of a ‘reserve’ as indicated above but on the other 
hand, have all the characteristics of a ‘provision’. This amount appro- 
priated in the profit and loss account cannot be said to form part of the 
capital employed in the business. Jt appears to us that the Tribunal fell 
into an error by proceeding on the basis that a provision is only made 
for a known liability. This view is not in consonance with what has 
been laid down by the Supreme Court in the case of Metal Box Company 
of India Ltd. (supra) diseussed earlier. 

16. The decision of Allahabad High Court in the case of British 
India Corporation (P) Ltd. (supra) does not appear to us to be good law 
in view of the decision of the Supreme Court in the case of Metal Box 
Company of India Ltd. (supra) which the Allahabad High Court did not 
consider and respectfully we differ from that decision. 

17. The decision of the Bombay High Court in the case of the 
Jupiter General Insurance Co. (supra) does not advance the case of the 
assessee at all. The facts in that case were entirely different from the 
facts in the instant case. It was found as a fact in that case that though 
the item in questioned was described as ‘‘a reserve for doubtful debts” it 
was not meant to be utilized for the purpose described and bad debts 
were in fact written off otherwise by debiting the Profit and Loss Account. 

18. For the reasons indicated above the contentions on behalf of 
the Revenue prevail over those made on behalf of the* assessee and we 
answer the question in the negative and in favour of the revenue. 

There will be no order as to costs. 

Banerji, J. : I agree. 

A.S.G. 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Amiya Kumar Mookerji 
Decision : March 3, 1978 
Apeejay (P) Ltd. one ae oe Petitioner 
Versus 
Union of India & Ors. 9 Respondents* 


Natural justice— Principles of- Decision taken by Central Govern- 
ment not to grant approval of a proposed transaction of sale of assets of 
a non-resident company— No reason recorded in support of order complained 
of—No opportunity to present respective cases of contracting parties was 
afforded—Breach ef principles of natural justice— Maintainability of writ 
petition— Locus standi of petitioner company. 

Foreign Exchange Regulation Act (46 of 1973), Sec. 29— Approval 
of Central Government is condition precident— Proposed transaction of 
sale of assets of a non-resident company in terms of Agreement entered 
into by parties— Effect of such disapproval—Impugned decision of Cen- 
tral Government, why bad. 


The Government of India by an order refused to grant its appro- 
val toa proposed transaction to sell the net assets of the Ludlow 
Jute Co. Ltd., a non-resident company, to the petitioner, in terms of 
an Assets Purchase Agreement entered into between the parties. In the said 
Agreement there is a provision for obtaining the approval of the 
Government of India. In view of the decision of the Government of India, 
the said Agreement had become inoperative and null and void. The 
petitioner being aggrieved by the said decision of the Government of 
India disapproving the said Agreement for purchase of assets moved 
a writ application and obtained the present Rule. 

It was contended by the petitioner that the Centra! Government 
had acted illegally in the exercise of its jurisdiction in failing to afford 
an opportunity to the petitioner to represent its case before the Central 
Government. It was further contended that the Central Government 
in disapproving the said agreement had not given any reason whatsoever 
and even in its counter, the Central Government did not disclose any 
reason for such disapproval. 

HELD: It appears from the said Agreement that the petitioner 
company has an independent right under the Agreement to obtain the 
approval of the Certral Government under the Foreign Exchange Regu- 
lation Act 1973. For making payments to a non-resident company such prior 
permission is required under the said Act. 

It is well settled that the petitioner company has no fundamental 
rights under Articles 19 and 31 of the Constitution of India. 

Clauses 10.4 and 9.4 of the said Agreement are statutory requirements 


*Civil Rule no. 6023 (w) of 1977. 
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imposed under the Foreign Exchange Regulation Act. It is true that 
the statute does not impose any obligation upon the petitioner to get 
the permission of the Reserve Bank under section 29 of the Act. Section 9 of 
the Act only imposes certain restrictions upon the petitioner to make payment 
to a non-resident. So, the obligation of both the petitioner and Respondent 
no 3 (Ludlaw Jute Company) to obtain the approval of the Central Govern- 
ment is contractual. But nonetheless it is a requirement under the Statute. 
Under section 29 of the Foreign Exchange Regulation Act, powers have been 
conferred upon the Reserve Bank of India to grant general or special 
permission. But the Reserve Bank before discharging its statutory obligation, 
directed one of the contracting parties to get the approval of the Central 
Government. It appears that the condition precedent for granting the 
permission by the Reserve Bank is to obtain the prior approval of the 
Central Government under certain circumstances. It cannot be said that the 
disapprovai of the Central Government did not cause any injury to the 
contracting parties, 


It is true that the foundation of the petitioner’s right is contract- 
ual. The impugned decision of the Central Government has made the 
contract itself void. In otherwords, the right which the petitioner could 
have acquired by virtue of the contract has been completely nullified by 
the order of disapproval of the Government inasmuch as such approval 
was a condition precedent for. giving effect to the contract Thus the 
petitioner has been deprived of its right under the contract and of its remedy. 
Eyen in a suit, the petitioner cannot challenge the decision of the 
Central Government. That being the position, the petitioner has the right to 
malntain the present writ petition challenging the impugned action of the 
Central Government. 


To maintain a writ petition, it is not always necessary that every 
order made by the public authorities or the instrumentalities of the State 
must be of a statutory nature. A writ lies even against an executive or 
administrative order which involves civil consequences, abridges or takes 
away any right or affects prejudicially the right of a person even when 
the foundation of such a right is based ona contract, if it is shown to the 
satisfaction of the court that such an order is passed without applying any 
known principle of the Rule of Law. Absence of arbitrary power is the 
first essential of the Rule of Law upon which our whole constitutional 
system is based. 


Where a particular Rule forbids recording of the reasons, in that case 
it not necessary to record reasons in support of the order. There is however no 
general principle that in making an executive or administrative order which aff- 
ects prejudicially the right of an individual, it would not be necessary to record 
reasons in support of such an order. It is hardly possible to test the validity 
of an order without any reason assigned to it even on the ground of malafide, 
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In the absence of reasons, disclosed it is difficult to ascertain whether the 
authority concerned had acted arbitrarily or maliciously. 

Where the fulfilment of a condition precedent of a contract “does not 
depend upon the act of the contracting parties but depends upon the 
approval of the Government and such a condition is a requirement under the 
Statute, in that case both the contracting parties have the right to chal 
lenge the decision of disapproval of the Government on the ground that in the 
impugned decision of the Government no reasons have been recorded or rea- 
sons as recorded are irrelevant or they have no rational nexus to the object or 
such reasons are coloured by policy or expediency, in such a case, the 
court is competent to set aside such a decision in a writ proceeding. 

The “decision” of the Central Government, which is a condition 
precedent for obtaining the permission of the Reserve Bank of India under 
section 29 of the Foreign Exchange Regulation Act, must be supported 
by adequate reasons and before the authority concerned arrives at such 
a decision, an opportunity must be afforded to both the parties to present their 
respective cases before such an authority. 

Cases referred to : 

(1) Kuenigl v. Donnersmarck & anr. 1955 (1) QB 515 
(2) Re-longlands Farm y. Superior Development, Ltd. 1968 (3) All 


ER 552 

(3) D.F. O., South Kheri & Ors. v. Ram Senehi Singh, AIR 1973 
SC 205 

(4) Som Datta y. Union of India, AIR 1969 SC 415 

(5) A. K. Kraipak v. Union of India, AIR 1970 SC 150 

(6) Simens Engineering & Manufacturing Co. of India Ltd, v. Union 
of India & Anr., AIR 1976 SC 1785 


R. C. Deb, Balai Ch. Ray and Amal Chatterji ae for the Petitioner 
N. C. Chakrabarti and Tarun Bose .. for the Respondent No 1. 
Ashoke Sen, A. C. Bhabra, Monotosh Mookerjea and 

Sailen Datta a for the Respondent No. 3 


The judgment of the Court was as follows :— 


-” 


This Rule is directed against an order of the Government of India, 
dated 23rd November, 1976 by which the Government of India were 
unable to give their approval to the proposed transaction to sell to the 
petitioner the net assets of the Ludlow Jute Company Limited, the respon- 
dent No. 3, a non-resident Company in terms of the assets purchase Agre- 
ement, dated the 8th June, 1977 between the said two parties. 

2. The petitioner company on June 8, 1977 entered into an agree- 
ment for purchase of the assets of M/s. Ludlow Jute Company Limited. 
The said Agreement provided that after March 31, 1977 M/s. Ludlow Jute 
Co. Ltd. will work as caretaker of the petitioner company. In paragraph 


t 
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9.4 of the said Agreement there is a provision for obtaining approva! of 


the Government of India. The said paragraph 9.4 reads as follows :— 


Government Approval : 


“Approval satisfactory to the purchaser and its council to the 
consummation of the transaction contemplated by this Agreement 

ə shall have been obtained from the Government of India pursuant to 
the provisions of the Foreign Exchange Regulation Act, 1973 and any 
other applicable laws, rules or regulations of India, and such approval 


shall be and remain in full force and effect at all relevant times,” 


At paragraph 10.4 of that Agreement similar provisions were made for 
obtaining Government approval satisfactory to the Seller. On 8th of 
June, 1977 Mr. A.B. Mason, President of Ludlow Jute Company Ltd. 
addressed a letter to Mr. Mohan Dharia, Minister of Commerce, Govt. 
of India, submitting the copy of the said Agreement and requesting him 
consider to their pending application for -approval of the sale of 
the assets and to hold a meetting te discuss the matter at the early 
convenience of the Ministry. Thereafter, on or about September 8, 1977 
Sri Jit Paul who was acting on behalf of the petitioner company, received 
a letter from the Vice-President of M/s. Ludlow Jute Company Ltd. to 
the effect that they have been acting as a caretaker of the petitioner 
company with effect from 1st of April, 1977. Subsequently a communi- 
cation. was received on or about October 19, 1977 wherein it was indicated 
that the Government of India had discussed the questions of approval 
and it was expected to take a decision under the Foreign Exchange Regu. 
lation Act. Neither the petitioner nor any of its representatives was ever 
heard by the Central Government. The petitioner had an apprehension 
that the Central Government might not approve the assets purchase Agree- 
ment between the parties. On November 15, 1977 the petitioner company 
wrote to the respondent No. 2, the Controller of Capital Issues, making 
it clear that the assets of the petitioner company was much below 20 
crores. It was pointed out that the provisions of Section 20(a) of Mono- 
polies and Restrictive Trade Practices Act, 1969 did not apply to the 
petitioner company. Subsequently, the petitioner company received a 
copy of ths communication dated November 23, 1977 of the Central 
Government to M/s. Ludlow Jute Company Ltd. informing them that the 
Agreement dated 8th June, 1977 between the petitioner company and 
M/s. Ludlow was not approved by the Central Government. No commu- 
nication was, however, sent directly by the Central Government to the 
petitioner company. The petitioner being aggrieved by the said decision 
of the Central Government disapproving the Agreement for purchase 
dated 8th June, 1977 entered by and between the petitioner company 
and M/s. Ludlow moved this Court under Art. 226 of the Constitution 
and obtained the present Rule. ; 


358 Apeejay (P) Ltd. y. Union of India [1973 (1} CLJ 


3. Two affidavits-in-opposition were filed by the respondent No. 3. 
One is dated 20th December, 1977 and the other, dated 9th of January, 
1978. Both of the said affidavits were affirmed by T.J. Dineen, the 
Managing Director of the respondent No. 3. Ia 9th January, 1978’s affida- 
vit it is stated that under the Foreign Exchange Regulation Act, 1973 and 
other applicable laws and regulations, it was necessary for the petitioner 
and tke respondent No. 3 respectively to take permission from the approt 
priate authorities for enabling the petitioner to make payment and for 
enabling respondent No. 3 to transfer its business and assets in India. As 
advised and directed by the Reserve Bank of India, the respondent No. 3 
made an application, inter alia, to the Director of fivestment, Department 
of Economic Affairs, Government of India for clearance of the respondent 
No. 3’s proposal to transfer its Indian business to the petitioner company 
and to pursue the-same2 with them. The petitioner Apeejay (Pvt.) Ltd. also 
met the Governmet Authorities and represented its case and participated 
on or about June 28, [977 in a joint meeting with the representatives of 
the Government of India and of the respondent No. 3. The petitioner 
was also in terms of clause 10.4 of the Agreement under the obligation to 
obtain all. approvals as were necessary under all applicable laws and regu- 
lation for consummation of the transactions contemplated by the Agree- 
ment dated the 8th June, 1977 between the petitioner and the respondent 
No. 3.- In view of the Government’s decision the Agreement between 
them had become inoperative and null and void. 

4. An affidavit-in-opposition has also been filed on behalf of the 
respondent Nos. | and 2 and affirmed by Joti Prasad Mukherji, Director 
(Investment}, Ministry of Finance (Department of Economic Affairs). 
In that affidavit it is stated that the petitioner not being an applicant under 
the Foreign Exchange Regulation Act, 1973 the disapproval of the proposal 
of respondent No. 3 by the respondent No. 1 cannot be availed of by the 
petitioner, it being nota person, aggrieved by the communication dated 
23rd November, 1977. The petitioner not having any legal right in the subj- 
ect matter, cannot maintain the instant application. After considering the 
proposed transaction in all its aspects, the Central Government was unable 
to give its approval and accordingly advised the respondent No, 3 to treat 
the matter as closed. The said respondent No. 3 by its letter dated 30th 
November, 1977 addressed to the Uuder-Secretary, Ministry of Finanee 
accepted the Government’s “decision” not to accord sanction-to the 
proposed transaction and informed the Government that the arrangement 
for sale or Agreement with Apeejay (Pvt.) Ltd. may be treated as closed. 
To accord approval to the proposed transaction was not statutory in 
character and had not created or imposed any statutory right on the 
petitioner, who did not approach the Central Government to accord 
approval to the proposed transaction. 

5. Mr. Deb, appearing on behalf of the petitioner in support of 
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the Rule, contended that in terms of clause 10.4 of the Agreement, 
ihe right and interest of the petitioner in obtaining the approval of the 
Central Government were admitted by the respondent No. 3 in their 
affidavits. . The petitioner ccmpany met the Government Authorities and 
represented its case. They also participated on or about June 29, 1977 
in a joint meeting held with the representatives, of the Government of 
India as wellas with the respondent No. 3. As such the disapproval of 
the Government of India did cause injury to the petitioner. Moreover, 
on a true ‘construction cf the approval clauses in the Agreement, it will 
become evident (hat the petitioner bad an independent right to negotiate 
with the Central Government or the Reserve Bank to oblain approval. 
To make payment to a non-resident Company such approval was a statu- 
tory requirement. The petitioner has a right to enforce the agreement 
and purchase the property of the respondent No. 3 subject to the approval 
of the Central Government. The Central Government acted illegally and 
without jurisdiction and without affording any opportunity to the peti- 
tioner to represent its case before the Government. 

6. Itis further contended that the Central Government in disappro- 
ving the Agreement has not assigned any reason whatsoever. Even in the 
affidavit-in-opposition, the Certral Government did not disclose any 
reason for such disapproval. Inthe present writ petition the petitioner 
does not seek to enforee any contract, but the petitioner challenges that 
the order of the Central Government is a nullity as it grossly violated the 
principles of Natural Justice and accordingly it should be quashed. 

7. Mr. Chakrabarti, appearing on behalf of the respondent Nos. 
t and 2 contended that the petitioner had no legal right. It bad no right 
to get any opportunity of hearing as they did not submit any application. 
The ccmmunication of the Government of India disapproving the prepo- 
sed transaction was not statutory in character and had not created or 
imposed any statutory right on the petitioner. Moreover, the petitioner 
being a private limited company and as such it could not claim any 
fundamental rights under Articles. 19 and 31 of the Constitution. No injury 
of any nature has been caused to the petitioner by reason of any alleged co- 
ntravention or any of the provisions of any enactment or ordinance or any 
order, rule, regulation and as such the present petition is aot maintal- 
nable under any of the clauses of Art. 226 of the Constitution. 

8. Mr. Sen, appearing on behalf of the respondent No. 3 contended 
that the condition precedent of the contract having not been fulfilled, 
the whole contract became null and void and as such the contract could not 
be enforced in any court of law or in a proceeding under Art. 226 of the 
Constitution. In support of his contentions Mr. Sen relied upon a decision 
of the Queen’s Bench Division in (1} Kuenigi v. Donersmarck & anr, 1955 
(1) QB 515 and a decision of the Chancery Division in (2) Re Longlands 
Farm v. Superior Development, Ltd, 1968 (3) All ER 552. 
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9. Mr. Sen, further contended that the petitioner did not make 
any application for securing approval as contemplated by clause 10.4 of 
the Agreement. The right to apply for approval to the Central Govern- 
ment and other appropriate authorities under applicable laws and regul- 
ations including Foreign Exchange Regulation Act, 1973 vested personally 
in the respondent No. 3 only and not in the petitioner. The reliefs sought 
for by the petitioner are in effect to enforce the contractual obligations, 
which are not permissible under Art. 226 of the Constitution. As tBe 
petitioner had no existing contractual right against the respondent No. 
3 after the disapproval of the Central Government, the present Writ 
petition was not maintainable and ought to be dismissed. 


10. Itis clearly evident from the Agreement that the petitioner 
has an independent right under clause 10.4 of the Agreement to obtain 
the approval of the Central Government under Foreign Exchange Regul- 
ation Act, 1973. To make payment to a non-resident company such 
permission was required under Foreign Exchange Regulation Act. It 
seems to expedite the matter, the President of the Respondent No. 3 
wrote a personal letter to the Minister. It is also admitted by the Respondent 
No. 3 that the petitioner company made a representation to the Central 
Government, participated in the joint discussion. The petitioner was 
apprehensive that the Central Government might not accord appro- 
val and they wrote a letter to the Controller of Capital Issues on 
the [5th of September, 1977. As directed by the Reserve Bank of India, 
the respondent No. 3 forwarded the Agreement to the Ministry of 
Finance, Department of Economic Affairs. It is well settled that the com- 
pany has got no fundamental rights under Arts. 19 and 3! of the Consti- 
tution. 


11. Certain restrictions have been imposed upon a person residing 
outside India to transfer the whole or an part of an undertaking in India 
to any person or company except with the general or special permission 
of the Reserve Bank of India, under section 29 of the Foreign Exchange 
Regulation Act, 1973. There is also a proviso to sub-section (2) (c) of 
Section 29 that, no application shall be rejected unless the parties who 
may be affected by such rejection have been given a reasonable opport- 
unity of making a representation in the matter. So, under the Foreign 
Exchange Regulation Act the permission of the Reserve Bank of India 
was necessary. But it appears that the Reserve Bank of India directed 
the respondent No. 3 to forward the Agreement to the Central 
Government for getting approval before the permission would be 
granted andin pursuance of the said direction, the Agreement was 
forwarded to the Central Government for its approval.” The condi- 
tion precedent for enforcing the Agreement of 8th June, 1977, 
is to get the approval of the Central Government which is 
required under the Foreign Exchange Regulation Act. Clauses 10.4 and 


iy 


co 


1978 (1) CLJ} Apeejay (P) Ltd. v. Union of India 36 I 


9.4 in the Agreement are statutory requirements imposed under the 
Foreign Exchange Regulation Act. It is true that the statute does not 


_ impese any obligation upon the petitioner to get the permission of the 


Reserve Bank under Section 29 of the Act. Section 9 of the Act imposes 
restrictions upon the petitioner to make payment to a non-resident. So, 
the obligation of both the petitioner and the respondent Ne. 3 to obtain 
approval of the Central Government is contractual. But nevertheless 
it is a requirement of the Statute. Under Section 29 of the Foreign 
Exchange Regulation Act, powers have been conferred upon the 
Reserve Bank of India to grant general or special permission. But the 
Reserve Bank before exercising its statutory powers, directed one of the 
contracting parties to get the approval of the Central Government. It 
appears that the condition precedent for granting permission by the 
Reserve Bank was to get the prior approval ef the Central Government. 
Under these circumstances, it cannot be said the according of disapproval 
by the Central Government did not cause any injury to the contracting 
parties. 

12. In (3) D.F.O, South Kheri & Ors. v. Ram Seneki Singh, AIR 
1973 SC 205, the Supreme Court held that merely because the source of 
the right which respondent claimed was initially in a contract, for btaining 
relief against any arbitrary and unlawful action on the part of a public 
authority he must take resort to a suit and not to a petition by way ofa 
writ. 

13. In that case the impugned order passed by the D.F.O. cancelling 
the respondent’s right to cut timber for a particular period at an auction 
held by the Forest Officer, was not under any statute or rules or regul- 
ations. That was an erder passed by a superior authority cancelling the 
administrative order Of a subordinate authority in carrying out the 
administrative works of the Forest Department. The Supreme Court 
held that if the right to relief arose out of an alleged breach of contract, 
where the action challenged was of a public authority invested its 
statutory powers, a writ petition was maintainable. 

14. There is no doubt that the foundatien of the petitioner’s right 
is contractual. The impugned order of the Central Government has made 
the contract itself void. In other words, the right which the petitioner 
could have acquired by virtue of the contraet has been completely nullified 
by the order of disapproval of the Government inasmuch as such approval 
was the condition precedent of the contract. Thus the petitioner has been 
deprived of its right under the contract and its remedy. Even in a suit, 
the petitioner cannot challenge the decision of the Central Government. 
In D.F.O.’s case as referred to hereinabove, the respondents’ right to sue 
for breach of contract and for damages was not barred. Applying the 
principles as laid down by the Supreme Court in D. F. O., South Kheri 
v. Ram Senehi, AIR 1973 SC 205. I hold that the petitioner has the right 
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to maintain the present Writ application challenging the action of the 
Central Government. 

15. To maintain a Writ application it is not always necessary that 
every order passed by the public authorities or the instrumentalities of the 
State must be statutory in nature. A Writ lies even against an execu- 
tive or administrative order which involves civil consequences, abridges or 
takes away any right or affects prejudicially the rights of a person even 
when foundation of such right is based on a contract, if it isshown tô 
the satisfaction of the court that such order is passed without applying any 
known Principle of Rule of Law. Absence of arbitrary power is the first 
essential of the Rule of Law upon which our whole constitutional system 
is based. 

16. In Queen’s Bench Division’s case referred to by Mr. Sen, there 
was an agreement in 1939 between the plaintiff and the defendant where- 
by the defendant company were to terminate bankruptcy procceding and 
undertook to pay to the plaintiff or on his instructions direct to its 
creditor 160,000 Richsmarks ; that payment to be made as soon as the 
settlement had been rectified by the Exchange Control Office and the plai- 
ntiff had communicated that an understanding had been reached between 
him and his bankruptcy creditors and one other creditors, The said 
Agreement was forwarded to the Exchange Control Office. But they 
pointed out that special permits would be required for payment to forei- 
gners, which included the plaintiff, then resident at Sohven in Hungary. 
Difficulty arose in obtaining the creditor’s consent to the withdrawa! of the 
bankruptcy proceedings. A preliminary issue was raised whether the 
contract made’by the company was void at eommon Law by reason of 
public policy. It was urged on behalf of the plaintiff that on the out- 
break of war between Great Britain and Germany, 1939 agreement was 
abrogated as it was of an executory character and it involved either 
intercourse with persons in Germany or benefit to such persons. 


17. McNair, J. observed that it was an essential part of the agree- 
ment that litigation to resolve the reserved questions should be prosecuted 
between the company and the plaintiff in German Courts ; it was clearly 
impossible to perform that part of the contract without intercourse ; for 
the company could take no part in such litigation except through its 
agent. It wasfurther observed that the implementation of the agree- 
ment would have resulted in the discharge of the Ist defendant, a person 
at all material time resident in enemy territory and the payment of the 
company’s erstwhile agents in Germany of 1,60 000 Richsmarks would 
diminish the resources of the English company. There was necessarily, 
then, both benefit to the enemy and detriment to the resources of the 
King’s subject as well as intercourse and means of communication. 


18. On the facts of that particular case it was found by the Court 
that as the conditions precedent of the agreement were not fulfilled, the 
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contract became a nullity. The facts of the present case are quite different 
and in my opinion, that decision would be of no assistance to respondent 
No. 3. 

19. In Longlands Farm’s case, (1968) 3 All E.R. 552, the plaintiff 
owned 57 acres of agricultural land. In 1964, he and the defendants, 
a property development company, executed a document in which it was 
sfated that the defendants were agreeable to purchase the land of the 
plaintiff subject to the defendants’ obtaining planning permission to their 
entire satisfaction for the development of the land in question. The plain- 
tiff agreed and accepted those terms and acknowledged receipt of L-5 in | 
consideration of his holding the property for the defendant. A few days 
later the defendants registered the decument as a contract under the Land 
Charges Act, 1925. In March, 1967 the plaintiff called on the defendants 
within 28 days either to apply for planning permission or to agree to the 
cancellation of the contract and to vacate the registration at the Land 
Charges Register. The defendants replied that they were prepared to 
apply for planning permission if the planning so desired. But in view of 
local circumstances they regarded any application as being premature. 
Thereafter the application was made and it was refused. The plaintiff 
who considered his liability under the document of April 2, 1964, to be 
atan end, took out a summons seeking an order that the registration of 
the contract be vacated. 

20. It was held by Cross, J. of the Chaney Division that the 
document of 1964 was not an option but was a conditional contract 
which would become absolute if the defendants obtained planning 
permission to their satisfaction and since the said document was silent ag 
to the time in which the condition relating to planning permission was to 
be satisfied, it must be taken that the defendants were given a reasonable 
time to obtain planning permission. An order was passed in favour of the 
plaintiff to treat the contract as at an end and to have the registration 
vacated. 

21. That decision also, in my opinion, is not applicable to the 
facts and circumstances of the present case. In Longlands Farm’s case 
the plaintiff brought an action against the defendants for cancelling the 
agreement on the ground that the condition precedent viz. the planning 
permission was not obtained by the defendants. In the instant case if 
the respondent no. 3 filed a suit against the petitioner for cancellation of 
the agreement of 8th June, 1977 on the ground that the condition prece- 
dent of the Agreement was not fulfilled in that suit the decision referred to 
above might have been helpful to the said respondent. 

22. Mr. Sen next contended that apart from any requirement 
imposed by the statute or statutory rule either expressly or by necessary 
implication, it could not be said that there was any general principle or 
any rule of natural justice that an executive or an administrative authority 
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passing any order whatsoever should always and in every case give reasons 
in support of its decision. Mr. Sen relied upon a decision of the Supreme 
Court ia (4) Som Dutta v. Union of India, AIR 1969 S.C. 415. 

23. In Som Dutta’s case it was urged on behalf of the petitioner 
that the order of the Chief of the Army Staff confirming the proceedings 
of the Court - Marshal under section 164 of the Army Act was illegal 
since no reasen has been given in support of the order by the Chief of the 
Army Staff. It was further urged that the Central Government has also 
net given any reasons while dismissing the appeal of the petitioner under 
section 165 of the Army Aet and that the order of the Central Government 
was illegal and ultra vires and should be quashed by a Writ of Certiorari. 


24. The Supreme Court in that ease held that there was no express 
obligation imposed by Section 164 or by Sec. 165 of the Army Act on the 
confirming authority or upon the Central ‘Government to give reasons in 
support of its decision to confirm the proceedings of the Court - Marshal. 
| 25. The Supreme Court considered Rules 61 and 62 of the Army 
Rules which prescribed the standard form of recording the opinion of the 
Court-Marshal on each charge and of an announcement of that finding. 
These Rules omit all mention of the evidence or the reasoning by which 
the finding is reached by the Court-Marshal. 


Rules 61 and 62 are to the following effect;— 
“61. Consideration of finding :- (1) The Court shall deliberate on 
its finding in closed Court in the presence of the judge-advocate. 
(2) The opinion of each ‘member of the Court as to the finding 
shall be given by word of month on each charge separately. 


“63. From record and announcement of finding: (1) 


The finding of every charge upon which the accused is arraigned 
shall be recorded and, except as provided in these rules, shall be recorded 
simply as a finding of ‘Guilty’ or ‘Not Guilty’. 

Rules 61 and 62 of the Army Rules provide that the finding shall be 
recorded simply asa finding of ‘guilty’ and of ‘not guilty’. So, in that 
context the Supreme Court observed in Som Datta’s ease, that it was not 
necessary either for the Central Government or the Chief of the Army 
Staff to record reasons in support of the rules in view of the aforesaid 
Army Rules. Where a particular Rule forbids recording of reasons, in 
that case it is not at all necessary to record reasons in support of an order. 
The Supreme Court has not laid down a general principle that an execu- 
tive or administrative order which affects prejudieially the right of an 
individual, it is mot necessary to recerd reasoms in support of such an 
order. 

26. The order without any reason cannot be tested even on the 
ground of malafide, as in the absence of reasons it is difficult to ascertain 
whether the authority acted arbitrarily or with malice or not. l 


` 
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27. In (5) A. K. Kraipak v. Union of India, AYR 19703. C., 150 
the Supreme Court said that the dividing line between an administrative 
power and a quasi-judicial power is quite thin and is being gradually 
obliterated. The concept of rule of law would lose its vitality if the ins- 

.trumentalities of the State are not charged with the duty of discharging 
their functions in a fair and just manner. The requirements of acting 
judicially in essence is nothing but a requirement to act justly and fairly 
nd not arbitrarily or capriciously. Thus rules of natural justice can 
operate only in areas not covered by any law validly made. In other 
words they do not supplant the law of the land but supplement it. 

28. In (6) Simens Engineering & Manufacturing Co. of India Ltd. ~v. 
Union of India & Anr., AIR 1976 S. C. 1785, the Supreme Court 
observed that it is essential that administrative authorities and tribunals 
sheuld accord fair and proper hearing to the persons sought to be affected 
by their orders and give sufiiciently clear and explicit reasons in support 
of the orders made by them. Then alone administrative authorities and 
tribunals exercising quasi judicial function will be able to justify their 
existence and carry credibility with the people by inspiring confidenee in 
the adjudicatory precess. The rule requiring reasons te be given in sup- 
port of an order is like the principle of audi alteram partem a basic 
principle of natural justice which must inform every quasi-judicial process 
and this rule must be observed in its proper spirit and mere pretenance of 
compliance with it would not satisfy the requirement of law. 

29. Where the fulfilment of condition precedent of a contract does 
not depend upon the act of the contracting parties but depends upon ihe 
approval of the Central Government and such conditions are the require: 
ment of a statute, in that case either of the contracting parties has a right 
to challenge the. decision of disapproval of the Gevernment on the ground 
that in the impugned decision no reasons are recorded, or reasons so 
recorded are irrelevant or they have ne rational nexus to the object 
or such reasons are coloured by policy or expedieney, in such a case the 
Court is competent to set aside such a decision in a writ proceeding. 

30. Inthe instant case I have already said that the proviso to 
Section 2 of Section 29 of the Foreign Exchange Regulation Act provides 
that before any permission is accorded by the Reserve Bank an opportu- 
nity. of hearing should be given. In the instant case the Reserve Bank 
has failed to exercise its powers under Section 29 ef the Act and refirred 
the parties te appreach the Central Government for its appreval. From 
the facts and circumstances of the case it is clearly evident that unless the 

‘Central Government accords approval, the Reserve Bank shall not grant 
permission to the Agreement. So, the Central Government in all practi- 
cal purposes usurped the powers similar to those’ under Section 29 of the 
Foreign Exchange Regulation Act. It is not mere the subjective satisfac- 
tion əf the Central Government either to_accord-approval: or disapproval 
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of an Agreement but it requires objective consideration taking into acco- 
unt all the aspect of the case. So, in my opinion, that the “decision” of 
the Central Government, which is a condition precedent of granting 
permission of the Reserve Bank of India under Section 29 of the Foreign 
Exchange Regulation Act, must be supported by reasons and before the 
authorities arrived at such a decision, opportunities must be given to both 
the parties to present their- respective cases before such authority. . 
31. Inthe instant case the so called “decision” dated 23rd Nove- 
mber, 1976 of the Under-Secretary to the Government of India, Ministry 
of Finance, Department of Economic Affairs was passed without any 
reason in support of his order and no opportunity was given either of the 
contracting parties to present their cases before such authority. In the 
affidavit-in-opposition also no reasons for disapproval have been disclosed. 


32. Accordingly, this Rule is made absolute. The impugned order 
of the Central Government dated 23rd of November, 1977 is quashed. 
Consequently, the Agreement dated 8th June, 1976 subsists subject to the 
approval of the Central Government. This order, however, shall not 
prevent the respondent No. 3 to enter into a fresh Agreement with a third 
party at its own risk and peril. 


33. Let a Writ of Mandamus be issued commanding the respondents 
l and 2 not give effect tothe said impugned order. There will be no 
order for costs. Let the operation of the order be stayed for a period of 
a fortnight from date, as prayed for. 


T.K.M. 


[ CONSTITUTIONAL WRIT JURISDICTION J 
Before Mr. Justice Ganendra Narayan Ray 


Decision: March 3, 1978 
Kanchan Lal Sarkar saa oa ee Petitioner 


Versus 
Calcutta Improvement Trust & Ors. iis ... Respondents* 


Calcutta Improvement Act (Ben. Act 5 of 1911), Sec. 78A (1)—Better- 
ment fee—Liability for payment—Apportionment thereof—Construction of 
word “Or’’.— Owner and tenant or owner alone will be liable for payment of 
such fee — Construction. 


The Calcutta Improvement Trust framed a Street Scheme and the 
Chairman of the Trust issued a notice under section 78B (1) of the 
Calcutta Improvement Act 1911 intimating the then owners of a parti- 
cular holding that the Board of Trustees had proposed to assess the 
amount of betterment fee payable under section 78A of the said Act 

*Civil Rule no, 2868 (w) of 1973. 
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in connection with the said Street Scheme. It appears that the. peti- 
tioner participated in the said assessment proceeding and did not object 
to such assessment of betterment fee as admittedly the petitioner had 
expected that the benefit of the improvement would accrue to the 
petitioner himself. It further appears that the petitioner did not 
ask fcr any apportionment of the betterment fee between himself 
and his tenants ia respect of the holding in question. The petitioner’s 
case is that the petitioner did not ask for apportionment in view of 
the fact that the tenants particularly the thika tenants were then hable 
to be evicted for’ development purposes and that the Calcutta Thika 
Tenancy Act was not applicable to an area included in the Improvement 
Scheme. 

The questfon is whether the assessed betterment fee should be 
apportioned between owner and oecupier (tenant etc) or whether the 
owner of the holding should alone bear the burden. 

HELD: The word ‘Or’ in section 78A (1) of the Calcutta Im- 
provement Act has been used in the disjunctive sense and the expression 
“any person having an interest therein; does not refer to an y person 
having any kind of interest in the land in question but it refers to such 
person who has an interest in the land akin to the interest of an owner. The 
“betterment fee” under the said Act is levied only once and it does not 
run with the land year to year like municipal rates and taxes There can 
not be any justification to saddle mere licencee for a short period, 
a monthly tenant or a person having some interest in the land 
temporarily, with a liability for payment of betterment fee like'an owner. 
Such persons not having any permanent right in the land cannot enjoy the 
effect of betterment permanently. The ‘expression, “any person having 
an interest therein’ ought not to be construed literally inasmuch as such 
construction would lead to hardship, inconvenience, injustice and absurdity 
not intended by the Legislature in the context of the relevant section. It 
may be mentioned in this connection that while examining the validity of 
sections 18A to 78G of the Calcutta Improvement Act, the Supreme 
Court in the case reported in AIR 1977 SC 2034 also proceeded on the 
footing that the betterment fee is imposed on the owner of the land. 

Cases referred to :— 

(1) Trustees for the Improvement of Calcutta v. Chandra Sekhor 
Mallick, AIR 1977 SC 2034 

(2) Nanda Kumar Banerjee v. Board of Trustees for the Improvement 
of Calcutta, AIR 1957 Cal. 578 

(3) Coffee Board Bangalore v. Joint Commercial Tax Officer, Madras 
AIR 1971 SC 870 

(4) Suseela Ammal v. Corporation of Padan 1973 (2) Mad. 
LJ. 509 

(5) Tirath Singh v. Bachittar Singh, AYR 1955 SC 830 
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(6) Sea Fort Court Estates Ltd. v. Asher, 1949 (2) All E.R 155 
(7) Herdwari Lal. v. Moti Ram, AIR 1952 Punjab 416 


B. C. Dutt, Saktinath Mukherjee and Bhaskar Ghose ... for the Appellant 
Kanan Ghose and S. K. Kar ee las ... for the Respondents 


The judgment of the Court was as follows :— 


The petitioner, Kanchan Lal Sirkar along: with his co-sharers owned 
and possessed various premises in Rajendra Lal Mitra Road. Some 
of the said premises were in khas possession of the petitioner and his 
co-sharers and some were tenanted. and were governed by the W.B. 
Premises Tenaney Act, 1956 and the Calcutta Thika Tenancy Act, 1949. 
By partition amongst the co-sharers at two successive stages, premises 
No. 133/1 and 134° Raja Rajendra Lal Mitra Road since renumbered 
into several other premises appertaining to the said Rajendra Lal 
Mitra Road were allotted to the petitioner and the petitioner is now 
the exclusive owner of the premises in question. The respondent Nos. 7 


to 37 are the thika tenants under the petitioner in respect of the holding 
i question. 


2. The respondent No. 1 viz. The Calcutta Improvement 
Trust. framed a Scheme known as Sireet Scheme No. IV-M 
(Beliaghata Main Road to Narkeldanga Main Road) and the respon- 
dent. No. 2 viz. The Chairman, Calcutta Improvement Trust issued 
notice under section 78 B(1) of the Caleutta Improvement Act, 1911 
informing the then owners of the Holding that the Board of Trustees for 
the Improvement of Calcutta proposed to assess ‘the amount of better- 
ment fee payable under section 78A of the Calcutta Improvement Act in 
connection with the aforesaid Street Scheme No. IV-M. It transpires 
that the petitioner participated in the said assessment proceeding and 
did not object to such assessment of betterment fee as admittedly the 
petitioner had expected that the benefit of the improvement would 
accrue to the petitioner himself. Jt also appzars that -the petitioner did 
not ask for any apportionment of the betterment fee between himself 
and his tenants ia respect of the holdings in question. The petitioner’s 
case is that the petitioner did not ask for such apportionment in view of 
the fact that the tenants particularly the thika tenants were then liable 
to be evicted far development purposes and that the Thika Tenancy 
Act was held not apalicable to an area included in the puppOS en 
Scheme. 


3. ` By a notice dated 10th November, 1966, the Chairman, Calcutta 
Improvement Trust, informed the petitioner ’that Rs. 38,000/ had been 
assessed as betterment fees under section 78-B(2) of the said Act of 1911 
and the petitioner by a letter dated 7th February, 1967 agreed in writing 
his liability for the said betterment fee assessed. The petitioner’s 
further case is that subsequently by amendment of the Calcutta Thika 
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Tenancy Act, the rights of the thika tenants were amply protected and 
it is now practically impossible to evict a thika tenant and in all reality the 
petitioner has only the right to receive rent and the said rent also cannot be 
enhanced substantially because of provisions in the Thika Tenancy Act 
as amended. In September 1972 the petitioner received a demand from 
the Chairman, Calcutta Improvement Trust, for the payment of the said 
betterment fee of Rs. 38,000/- before [6th September, 1972 and it was 
further stated in the said letter of demand that from 16th November, 1972 
the said sum would also carry an interest at the rate of 6% per annum. 
The petitioner thereafter by his letier dated 14th November, 1972 
informed the said Chairman that in view of the changed provisions of 
law the benefits of the Improvement Scheme would aecrue principally to 
the tenants and the said tenants were also persons interested in the premt- 
ses in question and that jt is absolutely recessary that the amount of 
betterment fee assessed should b2 apportioned between the petitioner and 
the tenants. In the said letter the petitioner further contended that 
the provisions relating to the imposition of betterment fee in the said 
Calcutta Improvement Act of 1911 were ultra vires the Constitution. Tae 
Chief Valuer, Calcutta Improvement Trust, however informed the petitioner 
that in view of the provisions of section 78-A of the said Act of 19II 
the betterment fee could not be apportioned between the petitioner and his 
tenants. In the meantime in the judgment passed on lst December, 1972 
in Civil Revision Case Nos. 4110-4111 of 1964, the Division Bench of this 
High Court held that Section 78A to Section 78G of the Calcutta 
Improvement Act, 191} were ultra vires the Constitution. On 3lst 
August, 1973, the instant writ petition was moved before this Court 
inter alia challenging the vires of the provisions of sections 78A to 78G 
of the said Act and for cancelling the levy and/or demand of better- 
ment fee by the Trustees for the Improvement of Calcutta as contained 
in various annexures appended to the writ petition, being Annexures 
‘AY, Be OC, E and T 

4. .Jt appears that during the pendency of the instant Rule, the 
Supreme Court delivered judgment in Civil Appeal Nos. 379-580 of 
1976 arising out of the aforesaid Civil Revision Cases Nos. 4110-4111 of 
1964. In the said decision of the Supreme Court made in the case of the 
(D Trustees for the Improvement of Calcutta v. Chandra Sekhar Mallick 
since reported in AIR 1977 SC 2034, the Supreme Court held that 
Section 78B to Section 78G of the Calcutta Improvement Act, I9II 
did not suffer from the vice of excessive delegation or infraction of 
Article 14 of the Constitution. It was also held that fhe guidance has been 
given to the Act in selecting the lands to be included in the scheme and 
there are also safeguards provided with a view to ensuring that the 
lands are not arbitrarily or capriciously included in the Scheme. 

5. Mr. B. C. Dutt, the learned Counsel appearing for the petitioner 
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contended at the time of hearing of the Rule that the provisions of Section 
78A including Sub-sections (1) and (2) of the Calcutta Improvement Act 
are vague and it is not possible to evaluate the land in the manner 
proposed in Sub-section (2) of Section 78A. Mr. Dutt contended 
that a land with structure cannot be valued notionally as a land 
without structure and such hypothetical valuation of the land only 
for aland with structure cannot but be arbitrary and improper. Mr. 
Dutt further contended that the expression ‘or’ in between the expres- 
sions ‘“‘the owner of the land” and “any person having any interest 
therein” must be read as “and”, otherwise no intelligible meaning 
can be given to the said section. For proper understanding of the said 
contention of Mr. Dutt reference may be made to Section 78A of the 
Act which is set out hereunder : 

“78A (I): When by the making of any improvement scheme, 
any land in the area comprised in the scheme required for the exe- 
cution thereof will, in the opinion of the Board, be increased in 

_ value the Board, in framing the scheme, may, in lieu of providing 
for the acquisition of such land, declare that a betterment fee shall 
be payable by the owner of the land or any person having an 
interest therein in respect of the increase in value of the land result- 
ing from the execution of the scheme. 

(2) Such betterment fee shall be an amount equa! to one-half 
of the increase in value of the land resulting from the execution 
of the scheme and shall be calculated upon the amount by which 
the value of the land on the completion of the execution of the 
scheme estimated as if the land were clear of buildings exceeds the 
value of the land prior to the execution of the scheme estimated in 
the like manner.” 

Mr. Dutt contended that Section 78A (1) postulates that there 

should be actual increase in the valuation of the land because of imple- 
mentation of the scheme of the Calcutta Improvement Trust. Mr. 

Dutt in this context referred to Section 2(l){a) of the said Act. 

“Betterment fee” has been defined in the said section as ‘the fee 

prescribed by Section 78A(1) in respect of an increasing value of land 
resulting from the execution of an Improvement Scheme.” 

6. Mr. Dutt contended that the expression ‘ar’ in between the ex- 
pression “owner of the land” and “‘any person having any interest therein” 
in Section 78A (l; cannot be read as disjunctive and the principle of 
ejusdem generis also is not applicable because of the use of expression 
“any” after the word ‘or’ in Section 78A (1). Mr. Dutt contended 
that if the said expression ‘‘or’ is read as “and”, there will be no 
difficulty in computing the betterment fee and apportioning the same 
because there are accepted principles for determining the respective 
liability between owner and other persons having interest in the land. 
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Mr. Dutt also contended that it was not the intention of the Legislature 
to impose betterment fee only on the owner but the Legislature really 
intended that the persons other than owners having any interest in the 
land in question should als> be liable for betterment fee because they will 
also derive some benefit on account of betterment. Mr. Dutt submitted 
that admittedly the Board of Trustees failed to consider the case of 
apportionment of betterment fee between the owner and the persons having 
"interest in the land in question and as such the imposition 
of betterment fee on the petitioner only as owner is illegal 
and void. Mr. Dutt also contended that there could not be 
any question of estoppel against the statute and simply because the 
petitioner due to ignorance of correet legal position and also due to 
incorrect legal advice accepted the liability to pay the betterment fee 
atone point of time, he should not be debarred from challenging the 
propriety and correctness of the imposition of betterment fee on the 
petitioner only as owner of the holding in question. Mr. Dutt con. 
tended that the Supreme Court in the said case of the Trustees for 
the Improvement of Culcutta v. Chandra Sekhor Mullick, (AIR 1977 SC 
2034) although held that Sections 78B to 78G were intra vires the 
Constitution and did not suffer from the vice of excessive delegation and/or 
infraction of Article 14 of the Constitution, it had no occasion to decide 
the contentions now being raised by the petitioner in the instant Rule. Mr. 
Dutt also referred to a Bench decision of this Court made in the ease of (2) 
Nanda Kumar Banerjee v. Board of Trustees for the Improvement of Calcutta, 
reported in AIR 1957 Caleutta 578. It was held in said case that 
Sub-section (l) of Section 78A of the Calcutta Improvement Act 
goes no further than to provide for charging of betterment fee 
in respect of a land which, in the opinion of the Board, will 
increase in value as a result of the execution of the Scheme. No 
question of computing the fee under Sub-section (2) or levying the fee 
can, however, arise till the stage indicated by Section 78B(1) has 
been reached. Further Sub-section (1) is also severable from Sub- 
section (2) and therefore where the real grievance of the parties is against 
Sub-section (2), they should and will be entitled to raise their objection when 
the proceedings for the assessment of betterment fee are actually initiated. 
It was also held that if the method prescribed in Sub-section (2) for 
determining the increasing value and assigning the fee is invalid, on the 
ground that it imposes unreasonable restriction on his rights to enjoy 
profits of his property, there is no reason why the party should not be 
able to take his objection at the subsequent stage when a levy is actually 
sought to be assessed and imposed. Relying on the aforesaid decision 
Mr. Dutt contended that the petitioner may not contend that there has not 
been any betterment of the holding in question because of the implemen- 
tation of the said scheme but the petitioner will be justified and will be 
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within his rights to challenge the propriety and correctness of the imposi- 
tion ofthe betterment fee on the petitioner alone and also to challenge the 
constitutionality of Section 78A(2) if the authority proceeds on the footing 

that the betterment fee is to be levied only on the owner and not on other 
persons having interest in the land. Mr. Dutt also contended that the 

authorities under the Caleutta Improvement Trust failed to take note of the 
incidence of the Calcutta Thika Tenacy Act as amended in the matter of 
imposing the betterment fee. In view of the amendment of the Thika® 
Tenancy Act, excepting for a very limited purpose, a thika tenant cannot 

be evicted and there is also immense restriction in increasing the rent of a 

thika tenant. Mr. Dutt also referred to the decision made in the case of 

(3) Coffee, Board, Bangalore v. Joint Commercial Tax Officer, Madras, 

reported in AIR. 1971 S. C. 870. It was held in the said case that errors 

of law or fact committed in the exercise of jurisdiction founded on a valid 

law did not entitle a person to have them corrected by way of petitions 

under Article 32 of the Constitution but the proper way to correet them 

was to proceed under the provisions of appeal etc., or by way of procee- 

dings under Article 226 before the High Court. Mr. Dutt contended on 

the strength of this decision that as errors of law or fact had been commi- 

tted, regarding the petitioner's liability to pay betterment fee, the said 

fact of acceptance of betterment fee at one stage cannot preclude the peti- 

tioner from challenging the legality and correctness of such imposition on 

the petitioner alone in the instant writ proceeding Mr. Dutt also referred 

to the provisions of imposition and adjudication of betterment fee under 

the Madras Town Planning Act and submitted that in the said Act, on the 

increase in the value of the property, betterment fee is levied and there 

is provision for the estimation of the market value of such property 

on the first day of April of each of the financial year and if the estimated 

market value of the land in any such financial year exceeds the market 

value of the land as on the date of publication of the notification under 

section 10 or section 12 of the said Act then the betterment eontribution 

shall be levied on that excess. Accordingly there is scope in taking into 

account whether due to change in circumstances in the succeeding year 

there has been any increase in valuation of the property. In this connec- 

tion Mr. Dutt referred to a decision of the Madras High Court in the case 

of (4) Suseela Ammal v. Corporation of Madras, reported in 1973 (2) 

Madras Law Journal, page 509. This decision however does not teuch 

any of the questions raised in the Rule. 


4. Mr. Kanan Kumar Ghose, the learned Advocate appearing for 
the Board of Trustees for the Improvement of Calcutta and other autho- 
tities under the Calcutta Improvement Trust contended that there was no 
ambiguity or uncertainty or excessive delegation of powers in Section 78A 
or in the scheme relating to imposition of assessment and payment of 
betterment fee as contained in Sections 78A to 78G of the Improvement 
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Act. Mr. Ghose also contended that the word “land” in both Sub-seetion 
(1) and Sub-section (2) of Section 78A has the same meaning and 
“land” in both the Sub-sections means “land clear of building”. So it 
cannot be contended that the provisions of Section 78A(1) and Sectioa 
78A(2) of the Calcutta Improvement Act are vague and unworkable and 
that it is not open to value a land with structure as a land without struc- 
dure. In this context Mr. Ghose also relied on the said Bench decision of 
this Court made in the case of Nanda Kumar Banerjee v. Board of 
Trustees for the Improvement of Calcutta (AIR. 1957 Calcutta 578) since 
referred to by Mr. Dutt. It was held in the said decision that like all 
definition clauses, S ction 2 of the Calcutta Improvement Act begins with 
the words “unless there is anything repugnant in the subject or context” 
and there was no doubt whatsoever that the “land” in the contemplation 
of Section 78A(1) is the same “land” asin the contemplation of Section 
78A(2). The land contemplated by the latter Section is, under the 
express term of it, the bare land without structure and the inter-relation 
between the two Sub-sections of Section 78A cannot be possibly disregar- 
ded and if it cannot be, it must be held that context in which the word 
“land”? is used in Section 78A(1) makes it impossible to take it in the 
sense of land including structures. Mr. Ghose next contended that the 
expression “owner of the land” or “any person having an interest therein” 
in Sub-section 78A(1) means owner or any person having an interest 
akin or analogous to the owner, but it will not mean tenants or other 
persons having some kind of interest in the lands. Mr. Ghose submitted 
that the interpretation sought to be put forth by Mr. Dutt will lead to 
absurd and unworkable propositions. For example, a mortgagee. tn 
respect of a land out of possession in a simple or equitable mortgage, 
will have to pay betterment fee if Mr. Dutt’s interpretation is accepted. 
Similarly a monthly tenant ora thika tenant will have to pay betterment 
fee although they have no permanent right in the land in question and 
although such tenants are liable to be evicted under the appropriate Acts 
governing their tenancies. According to Mr. Ghose the expression ‘‘or”’ 
must be read in the disjunctive sense, and the Legislature never intended 
to apportion betterment fee between the owner and any person having 
any kind of interest in the land. Mr. Ghose in this connection referred 
to a passage of Maxwell’s Interpretation of Statute, 11th Ed., page 221. 
It has been noted in the said treatise that “where the language of a 
Statute, in i's ordinary meaning and grammatical construction, leads to 
a manifest contradiction of the apparent purpose of the enaetment as to 
some inconvenience or absurdity, hardship or injustice, presumably not 
intended, a construction may be put upon it which modifies the meaning 
of the words and even the structure of the sentence.” Mr. Ghose also 
referred to a decision of the Supreme Court made in the case of (5) 
Tirath Singh v. Bachittar Singh, reported in AIR 1955S C. 830 wherein 
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the above observation in Maxwell’s Interpretation of Statute, was relied 
upon. Mr. Ghose contended that the reaf intent and purpose of Section 
-784 (1) must be derived from the context of the Statute, inten- 
tion of the Legislature and scheme of the sections 78A to 78G and 
their purposes. ïn this connection Mr. Ghose also referred to an 
observation of Lord Wenning, J. in the case of (6) Sea Fort Court Estates 
Ltd. v. Asher, reported in 1949(2) All England Reporter page 155 which 
was also quoted in approval by the Punjab High Court in the case of (7) 
Herdwari Lal v. Moti Ram, reported in AIR 1952 Punjab page 416. Lord 
Denning, J. observed in the aforesaid decision that “in the absence of it 
(clarity), when a defect appears, a Judge cannot simply fold his hands 
and blame the draftsman. He must set to work on the constructive 
task of finding the intention of Parliament, and he must do this not only 
from the language of the Statute, but also from a consideration of the 
social conditions which gave rise to it and of the mischief which it was 
passed to remedy and then must supplement the written word so as fo 
give force and life to intention of the legislature.” Mr. Ghose submitted 
that the restrictions imposed by the amendment of the Thika Tenancy Act 
against eviction of a tenant are of no consequence so far as the Itablity 
of an owner of the land to pay betterment fee is concerned and such 
amendment was also made long after the liability to pay betterment fee 
accrued. Mr. Ghose next submitted that vires of Sections 78A to 78G 
had been decided by the Supreme Court in the aforesaid decision made in 
the case of the Trustees for the Improvement of Calcutta v. Chandra Sekher 
Mallick, ATR 1977 SC 2034 and as such it cannot be contended that 
section 78A is ultra vires or that betterment fee is also to be leived propor- 
tionately on the tenants and other persons having any kind of interest on 
the land or that it is not possible to make assessment of betterment fee in 
respect of a land where there is structure on the land. Mr. Ghose submi- 
tted that the petitioner accepted the imposition of betterment fee imposed 
on him øn 7th February 1967 and it was only on !4th November, 1972, 
the petitioner questioned the legality for such bstterment fee. According 
to Mr. Ghose, the grievance of the petitioner is imaginary, after-thought 
and belated one and the petitioner is not entitled to any relief in the 
Constitutional Writ Jurisdiction of this Court. After giving anxious 
consideration to the respective submissions of the parties, I am of 
the view that the expression ‘or’ in Section 78A (1) of the Act has been 
used in the disjunctive sense and “any person having an interest therein” 
does not refer to any person having any kind of interest in the land in 
question but it mzans such person who has an interest in the land akin to 
the interest of an owner. “Betterment fee” under the Aet is levied only 
once and it does not run with the land year to year like Municipal rates 
and taxes. It will be unjust to saddle a mere licencee for a short period, a 
monthly tenant ora person having some interest in the land temporarily, 
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with the liability of payment of betterment fee like an owner. Such person 
not having auy permanent rightin the Jand cannot enjoy the effect of 
betterment parmanently and in my view the ordinary meaning and gramma- 
tical construction to the expression ‘‘any person having an interest therein” 
should not be acccpted because such meaning will lead to hardship, incon- 
venience, Iniustice and absurdity not intended by the Legislature in the 
context of the relevant sections. It may be noted in this connection that 
while examining the validity of the sections 78A to 78G of the Act, 
the Supreme Court in the aforesaid case of Chandra Sekhor Mallick, AIR 
1977 SC 2034 also proceeded on the footing that the betterment fee is 
imposed on the owner of the land. In my view, the contentions of Mr. 
Ghose are of substance and Jam inclined to accept the same. In the 
result, the Rule is discharged but in the facts of the case, there will be no 


order as te costs. 
P., R. 
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State of West Bengal el ” .. Appellant 


Versus 
Purna Chandra Mullick & Ors. . Respondents” 


Land Acquisition Act (1 of 1894), Sections 11,18, 23 & 25— Clause 
“thirdly’— Claim for damage for severence and injurious affection—- Whether 
court on reference car go into the matter where no such specific claim 
under clause (3) is made before collector— Three cases mentioned in sec. 25— 
Maximum and minimum amount under- Court’s power to award as 
circumscribed by sec. 25 — Interpretation.. 

This 1s an appeal against the judgment of the President of the 
Calcutta Improvement Tribunal on a certificate granted by the Tribunal 
under section 77A of the Calcutta Improvement (Appeal) Act 1911. 

The short point ir volved in this appeal is whether the Tribunal was jus- 
tified in allowing damages for severence and injurious affection as claimed. 

HELD: In view of clause “thirdly” in section 23(1) of the Land 
Acquisition Act 1894, the injury. to the ether property or other portion 
of the same property in consequence of the acquisition is to be compensated. 

The scope of enquiry before the court ona reference under section 18 
of the Land Acquisition Act is to consider the objections made by the persons 
interested under section 18. | 

Section 25 of the Land Acquisition Act is concerned with the maximum 
and minimum amounts which the court may award in each of the three cases 
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mentioned therein.- In otherwords, under section.25, claimants are estop- 
ped from getting more from the court than what they claimed before the 
collector. The section contains a statutory injuaction to court not to award 
compensation in excess of what is claimed in pursuance of a notice under 
section 9 of the Act. All that is required under section 9(2) is that a person 
claiming an interest in the land under acquisition should (i\ specify the 
interest he claims, (ii) specify the amount he claims for such  intergst 
and fiii) give particulars of his claims for compensation. Because the 
claimant has not given any details for determination of the amount of 
compensation, it can not be said that no claim at all has been mide pursu- 
ant ta the notice under section 9(2). 

Under section 11 of the Act, the collector is required to dispose of 
three specific matters: (1} the area of the land to be included in the 
award, (2) total compensation to be allowed for the land, and (3) the 
apportionment of the total compensation amongst all persons interested in 
that land. Section 15 provides that the collector for taking steps prescribed 
by sections 9. 10 and I] for the purpose of determining the compensation 
that ought to be allowed shall be guided by the provisions contained in 
sections 23 and 24 of the Act. Under the said two sections, the Judge is 
‘to take into consideration certain facts and to exclude certaln others for 
the purpose of fixing the total compensation for the land sought to be 
acquired whether or not he is required to take into consideration such 
facts. In the instant case. the collector himself has referred the matter 
regarding compensation as contemplated by clause “thirdly” of section 
23{1). and so the tribunal was quite competent to take this matter Into 
consideration. Clauses (3) and (4) of section 23(1) provide that in 
determining compensation, the court shall take into consideration the 
damage sustained by a person interested by reason of severing such land 
from his other land and the damages sustained by reason of acquisition in 
injuriously affecting any other property. Under section 26 of the Act, the 
judge is to specify the award he allows with reference to the different 
clauses of section 23(1). But the L. A. Collector is not to act in the 
manner as indicated above when he mikes the award under section 11. It 
would be sufficient for him to record what he considers to be fair compen- 
sation to be allowed for the whole of the land and how it should be appor- 
tioned. The reference made by the collector relates to the total amount 
of compensation. So a Judge can award a less or more sum in any item 
in respect of each head. On a reference to court against an award of the 
collector the court does not sit in appeal but has to decide the matter 
afresh. That being the position, the expression “the amount so claimed” 
appearing in section 25 can reasonably be interpreted as the whole claim 
made by the claimant. 

The failure to specify any sub-head of section 23(1) of the Land 
Acquisition Act before the Land Acquisition Collector is no bar to the Judge 
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reviewing the award of the Collector in respect of such head provided the 
total amount does not exceed the award claimed before the collector or less 
then the amount awarded by the collector. Section 25 of the Act is 
clearly concerned with the maximum and minimum amounts which the 
court may award in each of the three casses set out in section 25. In the 
instant case, the total amount awarded by the Tribunal does not exceed 
the amount claimed by the claimants before the L. A. Collector. 
Cases referred to :— 


(1) oe Serampore Municipality v. Secretary of State, AIR 1922 
al. 386 


(2) Nathar Hussain Meera Levai Rowther and another vy. Deputy 

Collector of Usttampati, AIR 1916 Madras 1146 

(3) Prasanna Kumar Datta v. Secy. of State, AIR 1934 Cal. 525 

(4) State of Bihar & anr. v. Kundan Singh & anr., AIR 1964 SC 350 

(5) Balammal & Ors. v. State of Madras, AIR 1968 8C 1425 

(6) (Rai Pg Nath Mullick Bahadur v. Secy. of State, AIR 1930 
PC. 

(7) Secy. of State v. Tikka Jagtar Singh, AIR 1936 Lahore 733 (735) 

(8) Orient Bank of India v. Secy. of State, AIR 1926 Lahore 401 

(9) Ramprosad v. Collector of Aligarh, ATR 1917 All. 52-40 IC 274 

(10) Umar Bux v. Secy. of State, AIR 1918 Lahore 160-46 IC 906 


(11) Chigurupati Subbanna v. Dist. Labour Officer East Godavari, AIR 
1930 Mad 618. 


(12) Babu Ram Prasad v. The Collector of Aligarh and anr., 40-IC 274 

(13) Umar Bakhsh and anr. y. The Secy. of State, 46 IC 906 

(14) The Orient Bank of India Ltd. v. The Secy. of State 94 IC 245 

(15) Balmukund & anr. v. Punjab National Bank Ltd. AIR 1936 L.723 

(16) Secy. of State v. F. E. Dinshaw, AIR 1933 Sind 21 

(17) Dist. Welfare Officer Fluru v. M. Venkatarangaya, AIR 1958 A. 647 

(18) S. Nageswara Rao v. Special Deputy Collector, AIR 1959 AP 52 

(19) Mahant Narayana :Dosajee Varu v. The Board of Trustees, 
the Tiyumlai Tirumati Divastenmas, Tirupati, AIR 1959 AP 64 

(20) State of Hyderabad v. Md. Dwer All, AIR 1963 AP 300 . 

(21) Revenue Divisional Officer Visianagaram v. Vommi Appalaswami, 
AIR 1967 AP 56 
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‘The judgment of the Court was as follows :— 
Chanda, J.: This appeal by the State of West Bengal is directed 
against the Judgment of the President, Calcutta Improvement Tribunal in 
Valuation Case No. 88A of 1958(V) dated 6th May, 1959. 


2. Premises No. 238, Maniktala Main Road was acquired under the 
Calcutta Improvement Trust alignment No. III (Maniktala) by whieh 
Maniktala Main Road was proposed to be widened by 30 ft. on the Sow- 
thern side of the road. Premises No. 238 was divided into two lots in the 
scheme plan - the Northern portion is described as lot A and the Southern 
portion as Lot B. In Lot A there was an Ice Factory known as Shankar 
Ice Factory. It may be mentioned here that Lot B was originally part 
of premises No. 237/7 and separate premises No. 238 was created after 
Shankar Ice Factory was started. Two awards have been made in respect 
of lots A and B. There is no dispute regarding the award made in res- 
pect of Lot. A. In this appeal we are concerned with the award made ia 
respect of Lot B. Purna Chandra Mullick, Paresh Nath Mallick, Kala 
Chand Mallick and Gorachand Mallick in whose favour the award has 
been made got Lot B on the basis of partition on 13th August, 1954. 
(Vide the deed of partition, Fxt. 7}. On receipt of the notice under section 
9 they submitted a petition claiming a sum of Rs. 9,20,000/-, including, 
statutory allowance as compensation. They also challenged the correct- 
ness of the area given in the notices asserting absolute ownership of the 
acquired, property. 

3. The L. A. Collector awarded them Rs. 72,474.65p. Being 
dissatisfied with the award the Mallicks filed a petition on 5. 9. 57 for 
reference to the Calcutta Improvcment Tribunal under Section 18 of the 
Land Acquisition Act in the following terms : 

(A) That the.area of the land acquired is two bighas and 5 kattahs. 

(B) That the market value of the land ought to have been assessed 
at the average rate of Rs. 3000/ per kattah. 

(C) That damages for injurious affection ought to have been 
awarded. at Rs. 4000/- per kattah on account of severence ofa strip of 
Jand measuring about one kottah and five chattacks and intervening. 
between the land acquired and the common passage which has beeome 
absolutely useless by reason of acquisition of the adjoining land to the 
West ; 

(D) That statutory allowance ought to have been awarded at the 
rate of 15% on the market value of the land. The Mallicks had not 
accepted the award made under section 1! of the L. A. Act and made the 
petition dated 5.9.57 annexure to the letter of reference addressed to the 
President, Improvement Tribunal. 

4. The area of lot B as stated by the Collector is 2B. 3K. 5Ch. 10 Sq, 
ft. and that was accepted by the referring claimants before the Tribunal. 
It was urged by the claimants before the Tribunal that the market value 
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ought to have been assessed at an average rate of Rs.1000/- per kattah? 
It was next urged that the Collector ought to have awarded damage at the 
rate of Rs.4000/- per kattah for the strip of land lying to the east of the 
eastern boundary the undisputed area of which is 1 K. 4 ch.-42 sq.ft which 
had become absolutely useless on account of acquisition of the adjoining 
land. This narrow strip.of land measuring 121 ft. 6 inch. in length with 
a width of 5 ft. at one end and 10 ft. on the other which is a part of the 
Premises no. 237/7 belonging to the Mallicks has not been acquired. 
This strip was of course part of a different Municipal premises, but taken 
along with Lot B, it was a complete block witk a frontage on the common 
passage. The claimants also demanded statutory allowance at [5 p.c. on 
the market value of the land, The Tribunal held that the front belt unit 
rate of the premises acquired should be Rs. 2750/- per kattah and the total 
value at that rate was worked out at Rs _ 71,802.50p. The Tribunal 
however could not reduce the amount of the Collector’s award i.e. Rs. 
72,424,65. The Tribunal dissalowed the claim for statutory allowance. 
In regard to the strip of land lying to the east of lot B, the Tribunal held 
that the referring claimants were entitled to damages for injurious affection 
-on account of the severance of the strip. Having regard to the front belt 
rate of lot B, that is Rs. 2750/- per kattah, the Tribunal assessed the 
damage of this strip of land measuring 1 K 4 ch. 42 sft. at Rs. 3598/- 
only. The Tribunal accepted the reference only in part. The Collector’s 
_award was enhanced only under clause ‘thirdly’ of Section 23(1) by Rs. 
3598/-. Interest on that amount was to run at6p.c. per annum from 
the date when the collector took possession till the amount was remitted 
to the Tribunal. 


5. Onacertificate granted by the Tribunal under Section 77A of 
the Calcutta Improvement (appeals) Act i911, the State of West Bengal 
has come with this appeal. In the memorandum of appeal the grounds 
taken are ; l 

(1) That the learned Tribunal erred in law in allowing the claims 
for injurious affection and severence ; 

(2) That the Tribunal was not justified in allowing compensation 
under Section 23(1) ‘thirdly’ as the claimants did not lay any claim 
before on account of severence and injurious affection before the L.A. 
Collector ; 

(3) That the Tribunal erred in law in its interpretation of Section 
25 of the L.A. Act and in holding that the claimants were entitled to 
get full value on the view that it has been rendered useless by the 
acquisition ; ; - 

(4) Thatin assessing the said dumage the Tribunal failed to 
consider the evidence of the expert, B. Roy, that the strip of land would 
be one forth its value even if it could not be put to any profitable 
user and in any view of the matter, the Tribunal should not have 
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awarded more than 3/4 of the full value of the unacquired strip of land 
as. damage. 

6. In this appeal we are concerned with the short and only point 
whether the Tribunal was justified in allowing the damages amounting to 
Rs. 3598/- for severence and injurious affection. On a consideration Of 
the evidences of B. Roy, the expert examined on behalf of the claimants, | 
and P. C. Mallik, . one of the claimants, the Tribunal has found 
that the strip of land could not be used for letting out for ‘shop purpose? 
and attempt te sell or let out the strip proved abortive. The evidence of B. 
Roy to which reference has been made in the memorandum of appeal does 
not improve the position. He has said that the disposition of the strip of 
land at the material time was that it was a different from the acquired land 
and it was used as a passage. So the witness thought that there would be 
no diminution in value as it is still left as passage, and its value would be 
1/4 of the full value of the acquired Jand. It does not appear from his 
evidence that he had any personal knowledge about the user of this strip 
of land as passage. This strip of land lies in between a common passage 
and the acquired portion of lot B. B. Roy has said that even if this 
strip of land were not used as passage it was a strip of land 
and remains a strip of land even after acquisition and as such, 
there will be no diminution of its value. It has been elicited from 
Sukumar Dey that this strip ef land was lying vacant at the material 
time. There wasa great opening on this strip of land. That does 
not mean that it was used as a common passage by the adjoining owners. 
There is no satisfactory evidence that it was so used by the adjoining 
owners. Jn fact it was suggested to Sukumar Dey on behalf of the State 
that this stripof land could be [et out to small shop keepers. We find 
from the evidence of Purna Chandra Mallik that the common passage is to 
the east of this strip of land. It has been further elicited in examination 
of Purna Chandra Mallick that it is not possible to construct shop houses 
on it. It is true that Sukumar Dey has said that along the castern boun- 
dary of lot B there was wall partly of CI. sheets and partly brick built 
with a gate. This strip of land might be used by the man of the near by 
Ice Factory for ingress to and egress from the factory but that does not 
convert it as a common passage of adjoining owners. At east there is 
no evidence that the adjoining owners or any other outsider had any 
limitted right of user over this strip of land. 

7. The evidence of B. Roy that the strip of land would be 1/4 its 
full value though it could not be put to any profitable use, does not appe- 
ar to have any basis and it seems to be grounded mainly on the assump- 
tion that it was part of the common passage which in fact it was 
not. We holdin agreement with the learned Judge of the Tribunal that 
the strip has been rendered useless by the acquisition-Section 23 (1) clause 
‘thirdly’ reads as below : 
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“thirdly the damage (if any}, sustained by the person interested, 
at the time of Collector’s taking possession of the land, by reason of 
severing such land from his other land”, 

8. In view of this clause injury to other property or other portion of 
the same property consequent on acquisition is to be compensated. (1) AIR 
1922 Cal. 386,387,388. In the case reported in (2) (AIR 1916 Madras 1146, 
a division Bench has held that an owner of land acquired for public 
pärpoes is entitled to be compensated for injuries to other lands. In a 
case reported in (3) AIR 1934 Cal. 525, it was observed that compensation 
might be allowed even on account of loss of privacy due to acquisition of 
adjoining property. In Balammal’s case reported in (4) AIR 1968 SC 
1425 the Supreme Court accepted the contention of the appellants that 
the owners who had sustained loss by reason of the severance of the land 
acquired from their other lands were entitled to compensation either 
under ‘thirdly’ or ‘fourthly’ or ‘sixthly’ of sec 23(i} of the Land Acquisition 
Act but refused to grant any relief observing that there was no evidence to 
prove that by reason of the acquisition the remaining lands were injuriously 
affected, nor was there any evidence to show that there was any damage 
resulting fron diminution of the profits of the land between the time of the 
publication of the declaration and the time of taking possession of 
the land. As earlier noticed the strip of land though a part of different 
premises, taken along with lot B, was compact block witha frontage on 
the common passage. The application to the Collector for reference 
under S. 18, includes a claim for additional compensation on the ground 
that the acquisition has materially affected the value of property not 
acquired. The Supreme Court has held in the case reported in (5) AIR. 
1964 S. C. 350 that the claim for additional compensation on the ground 
that the portion of the property acquired so materially affected the value 
or utility of his other property not acquired as to justifying claim for 
additional compensation under section 23 could legitimately from the 
subject matter of an enquiry in a reference under section 18 (1) of the 
L.A. Act. In the application for reference under section 18, this ground 
of objection to the award was specifically stated and the collector made 
the reference making the application as annexure. As observed by the 
Privy Council in (6) ATR 1930 P.C. 64(65) the scope of enquiry before the 
Court in a reference under section 18 is to consider the objections made 
by the persons interested under section 18. 


9, Jt has been urged on behalf of the appellant that in pursuance 
of the notice under section 9 the Mallicks did not claim any compensa- 
tion on account of severence and as such they could uot press their claim 
on this item before the Tribunal. Reliance has been placed in this con- 
nection on the division Bench decisions’ reported in (7) AIR 1936 Lahore 
7133(735), (8) Orient Bank of India v. Secy. of State, AIR 1926 Lahore 401, 
(9) Ram Prosad v. Collector of Aligarh, AIR 1917 All 52-40 IC 274 (10) 
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Umar Bux v. Secy. of State, AIR 1918 Lahore 160-46 IC 906 where it 
has been held that under Section 9 a claimant must give particulars of his 
claim. If any item is not specifid, claimant will not be awarded compen- 
sation merely because-the amount awarded does not exceed the total 
claim. Section 9-{2) lays down: 


“Such notice shall state the particulars of the land so needed, and 
shall require all persons interested in the land to appear p2rsonalty or 
by agent before the Collector ata time and plice therein mentiontd 
(such time not being earlier than 15 days after the publication of 
the notice), and to state the nature of their respective inte- 
rests in the land and their objections (if any) to the measurements 
made under section 8. The Collector mary in any case require such 
statement to be made in writing and signed by the party or his agent.” 
The Mallick put forth their claim bya petition dated 6.5.57. They 
claimed a lump sum of Rs. 9,20,000/- including statutory allowance 
on account of compensation for the acquisition of the premises. The 
learned Judge of the Tribunal] has observed : 


“In connection with this claim the learned Government Advocate 
raised a point that the claimants did not Jay any claim on account of 
severence or injurious affection before the Collector and therefore 
this claim laid in this Court was not tenable. Jam unable to accept 
this contention of the learned Govt. Advocate. The claimants had 
before the collector claimed a lump sum of Rs. 9,20,000/- on account 
of compensation. It is not necessary nor is it possible for all 
interested persons, to lay claims under separate heads. The 
amount awarded by the Collector, even taken along with the enhanced 
sum of Rs. 3598/- will be far below than total amount claimed 
by the claimants before the collector and therefore no question of any 
bar under section 25 of the Land Acquisition Act arises. Section 25 
lays down : 

“25. Rules as to amount of compensation :— 


(1) Wher the applicant has made a claim to compensation, pur- 
suant to any notice given under section 9, the amount awarded to him 
by the Court shall not exceed the amount so claimed or be less than 
the amount awarded by the Collector under section I”. 


(2) When the applicant has refused to make such claim or has 
omitted without sufficient reason (to be allowed by the Judge) to make 
such claim, the amount awarded by the Court shall in no case exceed 
the amount awarded by the Collector. 


(3) When the applicant has omitted for a sufficient reason (to be 
allowed by the Judge) to make such claim, the amount awarded to 
‘him by the Court shall not be less than, and may exceed, the amount 
awarded by the Collector.” 
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19. Section 25 is concerned with the maximum and minimum amounts 
which the Court may award in each of the three cases. In other words, 
as mentioned therein under section 25 claimants are estopped from getting 
more from the Judge than what they had claimed before the Collector. Sec. 
25 is plain and contains a statutory injunction to the court not to award 
compensation in excess of what is claimed in pursuance of a notice under 
s@&tion 9. As we interpret section 9(2) all that is required under this section, 
is that a person claiming an interest in the land under acquisition should 
(1) specify the interest he claims, (2) specify the amount he claims for such 
interest and (3) give particulars of his claims of compensation, Because 
the claimants did not give any details for determining the compensation, 
it cannot be said that no claim at all was‘made pursuant to notice under 
section 9(2). In (11) AIR 1930 Madras 618, Beasley C.J. and Curgenven, 
J. while. considering the scope of sections 9(2) and 25(2) of the Act 
observed : 

“That under section 9(2) of the Act, the claimant is not required 
necessarily to make his claim in writing so long as he makes a claim for 
compensation. What the Act does require is that there should bea 
specific claim, namely, a claim which states in rupees the value the 
claimant places upon his property.” 

“1; The learned Advocate appearing on behalf of the State of West 
Bengal has referred to the cases reported in (12) 40 I.C. 274, (13) 461C. 
906, (14) 94 IC 245 and (15) AIR. 1936 Lahore 723 besides relying on 
sections 9(2) and 25 of the Land Acquisition Act in support of his con- 
tention that the learned Judge of the Tribunal was wrong In entertairing 
the claim of the Malliks based on clause ‘thirdly’ of Section 23(1) of the 
L.A. Act. 

In Umar Bux v. Secy of State, reported in AIR 1918 Lahore 160: 
46 I.C. 906 it has been observed ; i 

“The appellanis also claim damages for severence, but as no 
claim for compensation on this account was made to Collector (Section 
9 of the Act) it cannot be entertained by the Court.’ 

12. In Orient Bank of India v. Secy. of State, AIR. 1926 Lahore 
401 : 94 I.C. 245 the court held that merely placing an uncertified copy 
of a sale deed before the collector without claiming specific amount for the 
land acquired, was not a sufficient- compliance with the provisions of 
section 9. In Secy. of State v. Tikka Jagtar Singh, AIR. 1936 Lahore 733 
the same court held that under Section 9 of the Act a claimant must give 
particulars of his claim. And if an item is not specified merely because 
the amount awarded does not exceed the total amount claimed he will not 
be awarded compensation on that score. It was however observed : 

“It is unnecessary however to record any definite finding on that 
point as the appeal of the Secretary of State as regards the compensation 


awarded for severence must succeed on the short ground that the 
? 
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objector has failed to produce any evidence to show what damage he 
would suffer on this score.” 

13. Prior to the decision in the case of Secy. of State v. Tikka 
Jagtar Singh, (AIR 1936 Lahore 733) it was held in (16) Secy. of State 
v. F.E. Dinshaw, reported in AIR. 1933 Sind 21 that failure to spcify the 
amount claimed in respect of any particular sub-head of section Z3 cannot 
operate as a bar in awarding compensation in respect of sub-head. Sims 
lar view has also been expressed by Andhra Prad<sh High Court in the 
(17) District Welfare Officer Fluru y. M. Venkatarangaya, AIR 1958 
Andh 647, (18) S. Nageswara Rao v. Special Deputy Collector, Land 
Acquisition, Bapatala, reported in AIR. 1959 Andhra Pradesh 52, (19) 
Mahant Narayana Dosajee Varu v. The Board of Trustees, the Tiyumatat 
Tiyupati Divastanmas, Tirupati, reported in AIR. 1959 A.P. 64, (20) 
the State of Hyderabad v. Md. Dwer Ali, AIR. 1963 A.P. 300, the (21) 
Revenue Divisional Officer, Visianagaram v. Vommi Appalaswami, AIR. 
1967 Andhra Pradesh 56, (22) Gangadhar Shastri v. Deputy Collector of 
Madras, (1912) 14 LC. 270 (1912) Madras L.J. 379. In Collector of 
Madras, (1912) 14 LC. 270 (1912) Madras L.J. 379. In the Lahore 
and Allahabad cases to’ which reference, has been made by learned 
Advoeate for the State, the cumulative effect of all the relevant sections 
which follow section 9, to wit, sections 11,15,23,24 and 26, has not been 
considered. Under section 11 the Land Acquisition Collector is to dispose 
of three matters (1) the area of the land included in the award (2) total 
compensation to be allowed for the land; (3) the aportionment of the 
total eompensation among all persons interested in that land (23) (AIR 
1932 P.C. 102-104). Section 15 provides that the collector taking steps 
preseribed by sections 9,10 and 11 to determine compensation that ought 
to be allowed shall be guided by the provisions contained in sections 23 and 
24, (24) (AIR. 1939 P.C. 98). Under these two sections the Judge is to 
take into consideration certain facts and to exclude others in fixing the 
total compensation for the land under acquisition whether or not he is 
requested to take into consideration such facts. In the instant case, coll- 
ctor himself referred the matter regarding compensation as contemplated 
by clause ‘Thirdly’ in Sec. 23(1). So this could be taken up by the 
Tribunal for’ consideration. In the case reported in (25) AIR. 1922 
Cal 381 it has been held by a Division Bench of this court that clauses 3 
and 4 of S. 23 provide that in determining compensation, court shall 
take into consideration damage sustained by person interested by reason 
of severing such land from his other land and damages sustained by reason 
of acquisition in injuriously affecting other property. Under section 26 
of the Act, the Judge is to specify the award he allows with reference to 
different such clauses of S. 23 The L. A. Collector is not to actin that 
manner when he makes the award under section 11. Itis sufficient for 
him to record what he considers to be fair compensation to be allowed 


a 
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for the whole of the land and how it should be apportioned. The refere- 
nce made by the collector relates to total amount of compensation. So a 
Judge can award a less or more sum in any item in respect of each head. 
On a reference to court against award of LA. Collector the court does 
not sit in appeal but has to decide the matter afresh. That being the 
position, the phrase ‘the amount so claimed’ appearing on S.25 ean 
reasonably be interpreted as the whole claim made by the claimant. In 
this connection, we may refer to certain observations in Secy of State v. 
F. E. Dinshaw, (1933 Sind at page 24): 

“The reason why Sec.9 clause (2) has been worded somewhat 
widely is obvious. The Land Acquisition Officer is required to deter- 
mine the compensation to be paid ia respect of every interest in the 
land and to apportion it amongst the different claimants, but every 
claimant is expected to value his own interest. For instance, a mort- 
gagee is interested in getting his mortgage claim and nothing more. 
The amount and particulars of his interest which he is required to 
specify by section 9 is the amount of his claim and the particulars of 
his mortgage. But in the event of the amount awarded by the Land 
Acquisition Officer for the plot inclusive of the equity of redemption of 
the mortgagor, is less that the claim of the mortgage, there is no 
reason why he should not ask for a reference and have the valuation 
revised and brought up to the amount claimed by him if he is able to 
satisfy the Judge that the Land Acquisition Officer had not properly 
assessed some of the itéms referred to in section 23. If that be so there 
is likewise no reason why an Owner may not dispute the award of the 
land acquisition officer on some of the sub-heads referred to in that 
section merely and solely because he has not claimed specifie sums in 
respect thereof, provided of course he does not ask for more than 
what he has claimed in respect of any of the other items.” 

i4. Agreeing with the views expressed in the cases reported in AIR. 
1967 A.P. 56, AIR. 1959 A.P. 52, (26) ATR. 1966, A.P. 15, (27) 
AIR. 1935 Lahore 653 and differing from the decisions in the cases repor- 
ted in 40 I. C. 274, 46 I.C. 906, 94 I C. 245 and AIR 1936 Lahore 723, 
we hold that failure to specify any sub-head of S. 23 of the Land Acquisi- 
tion Act before L.A. Officer is no bar to the Judge reviewing the award of 
the Land Acquisition Officer in respect of such head provided the total 
amount does not exceed the award claimed before the collector or less than 
the amount awarded by the collector. Section 25 as earlier noticed is 
concerned with the maximum and minimum amounts which the court may 
award in each of the three cases set out in section 25. In the instant case 
the total amount awarded by the Tribunal does not exceed the amount 
claimed by the claimants before the L.A. Collector. 

15. Regarding the amount of compensation, the Tribunal held that 
the claiments were entitled to get compensation for the severence at the 
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full rate, i.e. at the rate of Rs. 2,750/-, which has been found to be the 
rate of compensation for the front belt unit of lot B. In view of the fin- 
dings that this strip has become entirely useless to the owners, the amount 
of compensation awarded by the Tribunal is just and needs no interference 

16, We find no substance in this appeal. The appeal is dismissed. 
No order as to costs. 

Gupta, J.: I agree. 
N.C.S. 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Salil Kumar Dutta 
Decision: January 20, 1978 
Debendra Nath Sanyal a Ye ... (PI) Appellant 
Versus 

Union of India & Ors. sate ..  (Defts) Reepoadents® 

Public Premises (Eviction of Unauthorised Occupants) Act (32 of 1958) 
—Notice issued by Estates Officer for payment of damages in respect of a 
flat— Objection to demand overruled by Estates Officer —Suit filed for 
declaration— Whether the demand for damages is barred by limitation — 
Applicability of sec. 54—Liability for payment wu/1958 Act, whether 
saved by 1971 Act—Resjudicate Whether certificate to collector is invalid — 
Whether sec. 34 is a bar to maintainability of suit— Conditions u/s. 34 to be 
complied with— Exception— Suit for declaration that certificate is invalid 
—A part payment made before issue of certificate- Effect thereof. 

The plaintiff in the suit out of which the present appeal arises was 
served with a notice by the Estates Officer appointed under the Public 
Premises (Eviction of Unauthorised Occupants) Act 1958 for payment of 
damages in respect of a flat of a particular premises. On receipt of this 
notice, an objection was filed by the plaintiff before the said officer 
which was overruled. Thereafter the plaintiff received a notice of warn- 
ing from the Certificate Officer demanding payment of damages. There- 
after the plaintiff filed a suit for declaration that the certificate and the 
assessment of damages were illegal and ultra vires and for cancellation of 
the certificate. 

HELD: In the instant case, thè claimant is the Central Government 
and for any suit by or on behalf of the Central Government the limitation 
under Article 149 of the Indian Limitation Act 1908 (Article 112 of the 
1963 Act) is 60 years (thirty years under the 1963 Act) from the date 
when the arrears become due. At the time when the present certificate 
was filed, the claim was not barred by time and in consequence it cannot be 


* Appeal from Appellate Decree no. 1817 of 1967. 
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2 
said that the amount demanded was irrecoverable in law or the certificate 
was for that reason invalid. : 

Section 56 of the Bengal Public Demands Recovery Act 1913 applies 
to proceedings after the filing of the certificate which is to be treated as a 
decree of a civil court and not the filing of the certificate which is subject 
to the provisions of the Limitation Act or specific provisions of other relevant 
Act or Rules, 

The demand made under the 1958 Act continued to be validand a 
legally enforceable demand because of section 20 of the Public Premises 
(Eviction of unauthorised occupants) Act 1971. 

The present assessment is made under the 1958 Act. The decision 
in the earlier Title Suit would not operate as resjudicate inasmuch as 
the earlier suit was not disposed of on merits. 

It has been contended that the present certificate is invalid inasmuch as 
it has been issued to the collector when the claim was for damages in 
respect of the use of certain premises. It appears that under section 10D 
of the 1958 Act, the amount claimed is to be recovered as an arrear of 
land revenue. That being so, the certificate to the collector is not invalid 
as the damages are to be treated as arrears of land revenue. 

The respondents. contend that the present suit is not maintainable 
because Of section 34 of the Bengal Public Demands Recovery Act. Section 
34 provides certain conditions. If any of those conditions as is applicable 
is complied with or there are reasons acceptable to court for omission 
to take action under section 9, then only a certificate debtor can bring a 
suit ina civil court. It appears that no such steps were taken by the 
certificate-debtor but even so as the suit is primarily for declaration that the 
certificate was invalid in law, section 34 does not appear to operate as a bar. 

Cases referred to : 

(I) Jagu Singh v. M. Shaukat Ali, (1954) 58 CWN 1066 

(2): New Delhi Municipal Committee vy. Kalu Ram, AIR 1976 SC 1637 

(3) Northern india Caterers y. State of Punjab, AIR 1967 SC 1581 
Binayendra Nath Sen sie ide ... for the Appellant 
Samarendra Nath Banerjee ee for the Respondents 

The judgment of the Court was as follows :— 

This appeal is against a judgment of affirmance. The plaintiff-appe- 
llant was served with a notice by the Estates ‘Officer appointed under the 
Public Premises (Eviction of Unauthorised Occupants) Ast, 1958, on 
31.3 60 for payment of damages in respect of premises, being portion ofa 
flat in ‘J’ Block, 4th Floor at No. 167, Rash Behari Avenue, Ballygunge, 
Calcutta for the period commencing from 20th August, 1946 to 28th 


. February, 1952 amounting to Rs. 2489/-. Oa receipt of this notice, an 


objection was filed by the plaintiff before the said officer which was overrt- 
uled. It appears that no further step was taken by the appellant by 
way of appeal against the aforesaid order as provided in the said Act. 


a 
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The plaintiff thereafter received a notice of warning from the Certificate 
Officer, Alipore, 24-Parganas, demanding payment of damages for Rs. 
2489.38 P. for the said period. The plaintiff on receipt of this notice 
served a notice under section 80 of the Code of Civil Procedure on the 
Government through his lawyer indicating his intention to institute a 
suit for declaration that the certificate and the assessment of damages 
were illegal and ultra vires and for cancellation of the same and thereaftes 
he filed this suit. 

2. This suit was contested by the Union of India and was dismissed 
and the dismissal of the suit was affirmed on appeal. This second appeal 
is against this decision. 

3. It may be mentioned here that earlier the plaintiff was served 
with a notice of demand under a certificate for damage for use and 
occupation of the same premises for a portion of the aforesaid period. 
The planitiff challenged the legal validity of the said demand in Title 
Suit No. 16 of 1955. This suit was decreed and certificate was declared 
ultra vires, as the Government Premises (Eviction) Act, 1950 whereunder 
the demand was made, was itself declared ultra vires in (1) Jagu Singh v. 
M. Shaukat Ali, 58 CWN 1066. In view of the aforesaid decision the 
Central Government promulgated on S:ptember 16, 1958, the Public 
Premises {Eviction of Unauthorised Occupants) Act. 1958 to provide for 
eviction of unautherised occupants from public premises assessment of 
damages for unauthorised occupation and other incidental matters. 

4. It has been contended by Mr. Sen, learned Advocate for the 
appellant that the claim under the certificate was time barred as admittedly 
the Certificate was issued long after the lapse of three years when the 
alleged damages became due. Reliance was placed on the decision of (2) 
The New Delhi Municipal Commiitee v. Kalu Ram, AIR 1976 SC 1637 
wherein it was held that the word “payable in section 7 (of 1958 Act) in 
the context in which it occurs, means legally recoverable”. The court 
further observed ‘‘Admittedly a suit to recover the arrears instituted on 
the day the order under section 7 was made would have been barred by 
limitation. The amount in question was therefore irrecoverable”. The 
court obviously had in mind the article 110 of the Limitation Act of 
1908 (Article 52 of Limitation Act, 1963) which provided for recovery of 
rent a limitation of three years to be computed from the time the arrears 
become due. 

5. The position thus is that when the claim under section7 of 
Public Premises (Eviction of Unauthorised persons) Act 1958 is not 
legally recoverable under the provisions of the Limitation Act, such 
amount is not payable thereunder. Accordingly no certificate can be 
issued for such barred amount which is not legally recoverable and any 
certificate, if issued, will be invalid in law. In the case before us, the 


Li 
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claimant is the Central Government and for any suit by or on behalf of 
the Central or State Government the limitation under Article 149 of 1908 
Act (Article 112 of 1963 Act) is sixty years (thirty years under 1963 Act) 
from the date when the arrears become due. At the time the present 
certificate was filed, the claim was not barred by time as in above cited 
case, and, in consequence it cannot be said’ that the amount was irreco- 
verable in law or the certificate was for that reason invalid. 

6. Mr. Banerjee, learned Advocate for the respondent has referred 
to section 56 of the Bengal Public Demands Recovery Act, 1913. This 
section applies to proceedings after the filing of the certificate which is to 
be treated as decree of a civil court and not the filing of the certificate 
which is subject to the provisions of the Limitation Act or specific provi- 
sions of other relevant Acts or rules. 

7. Ithas been next contended that in view of the decree of the 
earlier suit, the demand under the fresh certificate under the Public 
Premises (Eviction of Unauthorised Occupants) Act, 1958 was barred. 
We have seen above that the assessment of damages was made under the 
Public Premises (Eviction of Unauthorised Occupants) Act, 1958, which 
again was declared ultra vires in (3) Northern India Caterers (P) Ltd v. 
State of Punjab, AIR 1967 SC 1581. Thereafter Public Premises (Eviction of 
Unauthorised Occupants) Act, 1971 was brought into force on the 23rd 
August, 1971, and under the provisions of section 20 of the said Act, all 


_ actions taken under the 1958 Act were to be deemed as valid and effi ctive 


as if such thing or action was done or taken under the corresponding 
provisions of the 1971 Act. In view of the above position, the demand 
made under the 1958 Act continued to bea valid and legally enforceable 
demand. 

8. It has been submitted that the decision in the earlier Title Suit 
16 of 1955 was resjudicata in respect of the assessment and demand made 
under the 1958 Act. It would, however, appear from the judgment, 
which is Ext. 5, that no decision was arrived at on merits. The assessment 
as also the certificate was declared ultra vires on the basis that the 1958 
Act whereunder the assessment as also the certificate were made or filed 
was declared ultra vires and there was thus no decision on merits. The 
present assessment we are concerned with is under the 1958 Act and 
accordingly it cannot be said that the decision of the said title suit could 
operate as res judicata. 

9. It has further been contended that the present certificate is 
invalid inasmuch as it has been issued to a Collector when the claim was 
for damages in respect of use of certain premises. It appears that under 
the provisions of section 10D of the 1958 Act, the amount is to be 
recovered as an arrear of land revenue., That being so, the certificate to 
the Collector is not invalid as the damages are to be treated regarded as 
arrear of land revenue. 
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10. Ji has been further contended on behalf of the respondent that 
the present suit is not maintainable in view of the provisions of section 
34 of the Act. Section 34 provides that no civil court will have jurisdic- 
tion to entertain a suit relating to cancellation er modification ofa certi- 
ficate unless certain specified eonditions are satisfied which are that the 
certificate-debtor is to bring a suit within six months from the service of 
notice required by section 7 of the Bengal Public Demands Recovery Act 
or where he filed an objection under section 9 denying liability from the 
date of determination of the objection or of the appeal, if any, therefrog. 
If any of those conditions as is applicable is complied with, or there are 
reasons acceptable to court for omission to take action under section 9, 
then only a certificate-debtor can bring a suit in a civil court. It appe- 
ars that no such steps were taken by the certificate-debtor but even so as 
the suit is primarily for declaration that the certificate was invalid in 
law, section 34 does not appear to operate as a bar. 

11. It has been next submitted by the appellant that in any event 
he is entitled to a credit of Rs. 700/- deposited by him to the eredit of the 
Government in the earlier certificate. It would appear froma perusal of 
Ext. 6 series that in all asum of Rs. 620/- has been deposited by the 
plaintiff to the credit of the Union of India in Case No. 2 HR (EA) of 
1953-54. These challans are already on record. Accordingly, in my 
opinion, the plaintiff is entitled to get a credit of this amount agninst the 
demand of the Government for the amount under certificate. The certi- 
fieate Officer will give credit of the amount in the certificate accordingly. 

12. The appeal is accordingly allowed in part to the extent indic- 
ated above and the certificate officer is restrained from recovering any 
amount in excess of the amount under the certificate after giving the 
plaintiff credit for the amount of Rs. 620/-. The Certificate Officer is 
further directed to remit the amount lying in credit as aforesaid to the 
Estates Manager, Government of India, 5, Esplanade East, Calcutta. 

13. There will be no order as to costs. 

S.P.M. l 


Í CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Chittatosh Mookherji 

Decision: January 12, 1978 
Kalidas Mukherjee ai ae ... (PIff) Petitioner 

Versus 
Jari Singh ts À ... (Deft) Opposite Party* 
West Bengal Land Reforms Act 1955 (10 of 1956), Secs. 23(3) & 18(2) 

—Suit filed in Civil Court—Application for temporary injunction — Question 


* Civil Rule No. 2740 of 1977. 
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may be referred to Authority under Chapter M—Whether Civil Court is 
competent to dispose of temporary injunction matter before reference is made 
to appropriate anthority under the Act. 5 

The lower appellate court dismissed an appeal arising out of an 
omer of the trial court rejecting the plaintiff's application for tem- 
porary injunction. The only reason given by the appeal court was that 
in the instant case section 21(3) of the West Bengal Land Reforms Act 
was attracted and therefore, the question whether the defendant is a 
bargadar or not should be referred to the appropriate authority under 
section 18 of the Act. According to the learned Judge even a prima 
facie finding by the civil court in temporary injunction matter might 
prejudice the mind of the authority who might have to decide the said 
question under the law. The plaintiff petitioner being aggrieved, obtained 
the present Rule. i 


HELD: The court, in hearing an application for temporary injunc- 
tion and the appeal arising therefrom, is to consider only the prima facie 
cases of the parties, balance of convenience and inconvenience, guestion of 
irreparable injury etc. Since at this stage, the court will not make 
adjudication as to the rights of the parties the disposal of the temporary 
injunction matter would 1 ot prejudice the proceedings, if any, under 
section 21(3) of the Act. In fact, section 2113} read with section 18(2) 
does not provide for passing of interlocutory orders. Therefore, the 
civil court is free to hear the application for interim orders notwithstand- 
ing that a reference under section 21\3} may be contemplated. It may 
also be pointed out that in casea reference under section 21(3) is made 
and the authorities under Chapter lit determine the said question and 
returns the same tothe civil court, it may at its discretion modify and/or 
pass further orders in respect of the temporary injunction matter. But the 
law does not contemplate that merely because there might be reference 
under section 21(3), the Civil Court skali not have any jurisdiction even to 
make an order of temporary injunction even if conditions for passing such 
an interlocutory order be fulfilled. 

Case referred to:— 

(1) Chapalabala Adhikary v. Monoranjan Das & Ors, 1975 (2) CLJ 


447 
Bidyut Kumar Banerjee . a io for the Petitioner 
Asit Kumar Bhattacharjee and Gauri Sankar De ... for the Opposite Party 


The judgment of the Court was as follows :— 


The petitioner plaintiff has instituted a suit against the opposite 
party in the First Court of Munsif at Serampore, inter alia, for certain 
declaration and consequential reliefs. The said suit is pending. The plaintiffs 

application for temporary injunction to restrain the defendant-oppsite-party 
from interfering with the plaintiff ’s alleged possession of the suit property 
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was rejected by the learned Munsif, First Court, Serampore. The plain- 
tiff being aggrieved by the said order of the learned Munsif refusing 
temporary injunction prefered an appeal before the lower appellate court. 
The learned Subordinate Judge, First Court, Hooghly, dismissed the 
said appeal and affirmed the order of the learned Munsif refusing 
injunction. The only reason given by the learned Subordinate Judge 
was that in the instant case section 2!(3) of the West Bengal Land 
Reforms Act was attracted and, therefore, the question whether the 
defendant— opposite-party is a bargadar or not should be referred to the 
Officers and/or authorities under section 18 of the West Bengal Land 
Reforms Act. According to the learned Subordinate Judge even a prima 
facie finding by the civil eourt in the temporary injunction matter might 
prejudice the mind of the authority who might have to decide the said 
question under the law. The petitioner being aggrieved by the said order 
of the appellate court has obtained the present Rule. 


2. In my view,’ the learned Subordinate Judge has failed to exercise 
a jurisdiction vested in him by law by not disposing of the Miscellaneous 
appeal in question in accordance with law. At the date the appeal was dis- 
posed of no reference under scction:21(3) had been yet made by the Trial 
Court. Secondly, I have pointed out ia my judgment in (1) Chapalabala 
Adhikary v. Monoranjan Das & ors, reported in 1973(2) C.L.J. 447 at 
page 452 that the court has been now debarred under section 21(3) from 
deciding the question whether a person is a bargadar or not. But the 
said ouster of jurisdiction is partial and the court is still competent to 
decide all other questions involved in a suit. Secondly, the lower appe- 
llate court misdirected itself with regard to the scope of an appeal arising 
from an order refusing temporary injunction. At this stage no determina- 
tion of any of issues involved in this suit is to be made. The court in 
hearing an application for temporary injunction and the appeal arising 
therefrom is to consider only the prima facie cases of the parties, balance 
of convenience & inconvenience, question of irreparable injury etc. Since 
at this stage, the court will mot make adjudication of the rights of the 
parties. I do not agree that disposal of the temporary injunction matter 
would prejudice proceedings, if any, under section 21(3) of the West 
Bengal Land Reforms Act. In fact, Section 21(3) read with section 18(2) 
does not provide for passing of interlocutory orders. Therefore, the Civil 
Court is at liberty to hear the application for interim orders notwithstan- 
ding that a reference under section 21(3) may be contemplated. It may 
be also pointed out that in case a reference under section 21(3) is made 
and the authorities under chapter III determine the said question and 
returns the same to the Civil Court may at its discretion modify and/or 
pass further orders in respect of the temporary injunction matter. But law 
does not contemplate that merely because there might be a reference under 
section 21(3), the Civil Court shall not have any jurisdiction even to make | 
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an order of temporary injunction even if the conditions for passing such an 
interlocutory order be fulfilled. But I may at once add that in the instant 
case I have not considered whether or not the application for temporary 
injunction applied for by the plaintiff should be granted or not. The 
lower appellate court will address itself to the said question while again 
hearing the appeal in question. I also make it clear that I am not 
deciding at this stage whether or not a reference under section 21(3} of 
the West Bengal Land Reforms Act should be made in the instant ease. 
The said question is also left open. When the appeal has not been heard 
on merits the matter should be remitted to the lower appellate court for 
re-hearing the same in accordance with law. The observations made in 
the judgment of the lower appellate court before remand will not be 
binding on either of the parties at the re-hearing of the same. 

3. I, accordingly, make this Rule absolute in part, set aside the 
order dated 23rd August 1977 passed in Misc. Appeal No. 165 of 1976. 
The lower appellate court is directed to again hear and dispose of the 
said appeal in accordance with law. 

4. There will be no order as to costs. 

Let a copy of this order be communicated to the court below. 

As J have disposed of the Rule itself the application for interim 
order made by the petitioner has become infructuous. The same is, there- 
fore, disposed of without any order as to costs. 


i NCS, 





[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Dhiresh Chandra Chakravarti 
Decision : February 7, 1978 
Ramendra Krishna Bose So ve ae Petitioner 
Versus 
Sm. Manjushree Bhattacharya ius ... Opposite party* 


West Bengal Premises Tenancy Act (12 of 1956), Sec. 17(1)— 
Tenant's statutory obligation to deposit current monthly rent within 
prescribed time—- One such deposit was made out of time - Technical default— 
Sufficient ground for application u/s 17(3) —Whether delay in making deposit 
can be condoned in exercise of inherent powers of court - Inherent powers 
of court can be exercised for ends of justice— Another opportunity, whether 
can be given to tenant to prove his case for delay. 

The petitioner is a tenant. He had been regularly depositing the 
rent with the Rent Controller. During the pendency of the ejectment 
suit, the petitioner deposited the rent for March 1975 on April 21, 1975, 

*Civil Revision Case no. 2160 of 1977. 
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that.is to say, five days beyond the time as prescribed by section 17(1) of’ 


the West Bengal Premises Tenancy Act 1956. The opposite party 
thereafter made an application under section 17(3) of the Act. The 
petitioner also made an application under section 5 of the Limitation Act 
read with section 151 of the Code of Civil Procedure praying for condona- 
tion of delay in making the deposit of rent for the said month. In the said 
application the petitioner had explained the cause of the delay in makjng 
the deposit. The learned Subordinate Judge dismissed the said applica- 
tion of tenant. The learned Judge did not place any reliance on the 
statements of the petitioners daughter as made in the application for 
cendonation of delay. The Jearned Judge was of the view that the 
court has inherent power to condone the delay in making deposit of 
rent beyond the prescribed time only in extraordinary circumstances. 
The sole ground upon which the learned Judge has rejected the peti- 
tioner’s application is that the petitioner has failed to prove his illness 
while he was at Madras. 

HELD: For the ends of justice, the petitioner should be given a 
further opportunity to prove his illness in accordance with law. 


Cases referred to :— 
(D Sitala Debi v. Man Bahadur, 76 CWN 435 
(2) Sk. Shahajan v. Sm. Shama Debi, 1977 (2) CLI 545 


Samir Kumar Mookerjee and Nirmal Kumar Manna... for the Petitioner 
P. K. Das, and S. Chatterjee ... for the Opposite party 


The judgment of the Court was as follows : — 


Dutt, J.: This Rule is at the instance of the defendant and it is 
directed against Order No. 57 dated May 25, 1977, of the learned 
Subordinate Judge, 4th Court, Alipore. By that order, the learned Subo- 
rdinate Judge has dismissed the application of the petitioner under section 
5 of the Limitation Act read with section 151 of the Code of Civil Proce- 
dure praying for condonation of the delay in making the deposit of rent 
for the month of March 1975 a few days beyond the time prescribed by 
the provisions of section 17 (1) of the West Bengal Premises Tenancy 
Act, 1956. 

2. It appears that the petitioner has been regularly depositing the 
rent with the Rent Controller, Calcutta. During the suit for ejectment, 
the petitioner deposited the rent for the month of March, 1975 on April 
21, 1975, that is, five days beyond the time prescribed therefor. The 
opposite party made an application under seetion 17(3) of the said Act 
praying for striking out the defence of the petitioner against delivery of 
possession as he failed to deposit rent for the month of March, 1975 
within the preseribed peried. The petitioner also made an application 
under section 5 of the Limitation Act read with section 151 of the Code 
of Civil Procedure praying for condonation of the delay in making the 
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deposit of rent for the said month. In the said application, it was alleged 

that the petitioner fell ill at Madras at the residence of his son. He could 

not come back to Calcutta before April 26, 1975. His daughter, Sm. Jaya 

Biswas was contacted at Calcutta over the telephone of April 9, 1975 

and on instruction she deposited the rent for the month of March 1975 on 

April 21, 1975. It is not disputed that the petitioner is a heart patient. 

Tke dispute is whether the petitioner had fallen ill while he had been 

to his son’s house at Madras. The application under section 5 of the 

Limitation Act read with section 151 of the Code was sworn by his daughter, 
Sm. Jaya Biswas. 

3. Learned Subordinate Judge could not place any reliance on the 
Statements made by the petitioner’s daughter in the said application on the 
ground that such statements were hearsay. It was held by the learned 
Judge that the daughter had no direct knowledge about the alleged 
illness of her father at Madras and the competent witness on this point 
would have been his son or the attending physician, but pone of them had 
been examined. Further, the learned Judge observed that nota scrap of 
paper was filed to prove the alleged illness of the petitioner at Madras. In 
that view of the matter, the learned Judge dismissed the said application. 

4. It is not disputed that the court below had the inherent jurisdic- 
tion to condone the delay, if it was found that due to the illness of the 
petitioner, the rent could not be deposited within time. Indeed such 
power has been recognised by a Division Bench of this Court in the cass 
of (1) Sitala Debi v. Man Bahadur, reported 76 CWN 435, and also in the 
case of (2) Sk. Shahjahan v. Sm, Shama Debi Bai & anr., 1977 (2) CLJ 545 
in which Borooah, J. has held that under section 151 of the Code of Civil 
Procedure a court has been empowered to make such orders as may be nec- 
essary for the ends of justice and where the tenant has been regularly depo- 
siting the rent and instalments but fails on a solitary occasion to make such 
deposit in time due to circumstances beyond his control or due to poverty, 
the High Court cannot shut its eyes and fall back upon technicalities and 
deny relief in such a case. Further, the learned Judge observes that the 
powers of this court are wide enough to travel beyond the provisions of 
the statute, which are technical in nature and give relief in appropriate 
cases. 

5. The learned Subordinate Judge is also of the view that the court 
has such inherent power to condone the delay in making deposit of rent 
beyond time under extraordinary circumstances. The only ground upon 
which the learned Subordinate Judge has rejected the application of the 
petitioner is that the petitioner failed to prove his illness while he was 
at Madres. 

6. In our view, for the ends of justice, the petitioner should be 
given a further opportunity to prove his illness in accordance with law. 

7. In these circumstances, we set aside the order of the learnord 
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Subordinate Judge and send the matter back to him with a direction that 
the petitioner should be given a further opportunity to prove his illness at 
the relevent time while he was at Madras. If the learned Judge comes to 
the finding that the petitioner was ill while he was at Madras‘which pre- 
vented him from depositing the rent for the month of March, 1975 within 
the prescribed period, he will condone the deley in making the deposit. 

8. The learned Judge is directed to dispose of the matter as quick*y 
as possible. 

9. The Rule is made absolute to the extent indicated above. 

There will be no order as to costs. 

Let the records be sent down as early as possible. 

Chakravorti, J : I agree. 


S.P.M. 
[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta 
Decision: March 1, 1978 
Tofazal Hossain Mridha TE oaths ... Petitioner 
Versus ~ 
Shri Iswar Radha Ballay Jew & Ors. a Opposite parties* 


West Bengal Premises Tenancy Act (12 of 1956), Sec. 17(2)— Whether 
there is any bar in postponing hearing of application under, beyond the period 
exceeding one year—Interpretation of statute. 


This Rule is directed against an order directing hearing of the 
tenant’s application under sections 17:2), 17(2A) and 17(2B) of the 
West Bengal Premises Tenancy Act 1956 in an ejectment suit on the 
apprehension that if the preliminary order under the section be not 
made within a period of one year, there would be no compliance with 
the requirement of the statute. 

HELD: There ts no legal bar in postponing the hearing of the 
application made under sections 17(2), 17(2A) and 17(2B) even 
if the period exceeds one year, as required under clause (a) 
of section 17(2) in the circumstances of the case. The proper 
course to follow would be to hear. the applications under section 17(2), 
17(2A) and I17(2B) after the court decides on the right of the 
` tenant to claim adjustments as made in his suit. In the context of the 
attending circumstances, the court may take up the question of the tenants’ 
right for adjustments, as claimed in his suit, as a preliminary issue and 
thereafter decide the tenant’s applications under sections 17(2), 17(2A) 
and section 17(2B) of the Act. 


* Civil Revision Case no, 133 of 1977. 
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Nagendra Mohan Saka ie isi ... for the Petitioner 
None e.. ug ae for the Opposite party 


The judgment of the Court was as follows : 

This Rule is directed against Order No. 59 dated 7 9.76 passed by 
the learned Judge, 9th Bench of the City Civil Court, Calcutta, directing 
hearing of the defendant-tenant’s application under Sections 17(2) and 
17(2A) and 17(2B) of the West Bengal Premises Tenancy Act in Ejectment 
Suit No, 146 of 1973.° 

2. It appears that the petitioner has been a tenant under the oppo: 
Site parties in respect of the suit premises. He filed a suit, being Title 
Suit No. 49 of 1973 on 12th January, 1973, claiming an amount of Rs. 
3905/- paid by him for certain agreed repairs and for owner’s and occu- 
pier’s shares of municipal taxes. This suit is pending. Thereafter the 
connected suit was filed on 10th February, 1973 by the opposite parties for 
recovery of possession of the suit premises on ground of default in payment 
of rent. In this suit, the defendant filed’ an application under Section 17(2) 
and 17(2A) and (2B) of-the said Act. It appears that the plaintiff filed 
an application for hearing of these applications and the defendant also 
filed a petition under Section 10 of the Code of Civil Procedure on 15.6.76. 
It may be mentioned that by an earlier order these two suits were directed 
to be heard analogously after transfer of the Ejectment Suit to the 9th 
Bench of the City Civil Court where Title Suit No. 49 of 1973 was pending. 

3. The learned Judge was of the opinion that in view of the nature 
of the two suits, the tenant’s suit should be heard first, as there should be 
a decision therein as to the amount of rent payable by the tenant. After 
such decision, there should be an order in this suit under Section 17.2) and 
17(2A) and (2B). Even so, the learned Judge was of the opinion further 
that in view of the provisions of Section 17(2)of the Act, the court has no 
option in the matter, as under the previsions of section 17(2)of the Act, 
the court has to make a preliminary order within a period of one year 
pending final decision specifying the amount due, if any, from the tenant 
to enable the tenant to deposit the amount within a month from the date 
of the preliminary order and, thereafter, the final order is to be passed as 
soon as possible. Now, the exact wording of the said section is as 
follows :- 

“17(2). If in any suit or proceeding referred to in sub-section (1) 
there is any dispute as to the amount of rent payable by the tenant, 
the tenant shall, within the time specified in sub-section (1), deposit 
in court the amount admitted by him to be due from him together with 
an application to the court for determination of the rent payable. No 
such deposit shall be accepted unless it is accompanied by an applica- 
tion for determination of the rent payable. On receipt of such appli- 
cation, the court shall - 
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- (a) having regard to the rate at which rent was last paid, and the 
period for which default may have been made, by the tenant, make, 
as soon as possible within a period not exceeding one year, a prelimi- 
nary order, pending final decision of the dispute, specifying the 
amount, if any, due from the tenant and thereupon the tenant shall, 
within one month of the date of such preliminary order, deposit in 


court or pay to the landlord the amount so specifted in the preliminary 
order; and ...... úi 


4. This provision implies that the order is to be passed as soon as possi- 
ble within a period not exceeding one year but at the same time by the wor- 
ds “as soon as possible” without any comma in between the said words and 
the words ‘“‘within a period not exceeding one year” the position that there 
may be possibility of delay beyond one year was recognised. The statute 
in terms thus visualised and accordingly provided for the possibility of 
circumstances which may delay passing of the order beyond the period of 
one year. There is, therefore, no legal impediment for not passing a 
preliminary order within a period of one year, if there exists such circums- 
tances as would make it inequitable and unfair, if not illegal, to pass 
such preliminary order as in the case before us if the decision in the Title 
Suit filed by the tenant is in his favour. Iam, therefore, of the opinion 
that there is no legal bar in postponing the hearing of the applications 
under Section 17:2) and 17(2A) and (2B) even if the period exceeds one 
year, as required under clause (a) of Section t7(2) in the circumstances of 
the case. The proper course would be to hear the application under 
Section 17(2) and 17(2A) and (2B) after the court decides on the right of 
the tenant to claim adjustments in his suit. In the context of the atten- 
ding circumstances, the court may take up, at its convenience, the 
question of the tenant’s right for adjustments, as claimed in his suit, asa 
preliminary issue and thereafter decide the tenant’s application under 
Section 1712) and 17(2A) and (2B). 


5. The impugned order is, accordingly, set aside and the Rule is 
made absolute with the observations as above. There will be no order as 
to costs. Let the records be sent down at once so as to reach the trial 
court within three weeks. 


T.K.M. 
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( CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Dhiresh Chandra Chakravorti 
Decision: February 28, 1978 
Food Corporation of India ise si (Deft) Petitioner 
Versus l 
Birendra Nath Dhar a (Pift) Opposite Party* 


Civil Procedure Code (Act 5 of 1908}, Or. 11, rr. 15, 182) & 21— 
Production and inspection of decuments—Scope of Rules 15 & 18,2}—Error 
apparent on the fact of record— Where no prejudice to party is caused by 
impugned order, though some—What irregularly made, no interference in 
revision— [Irregularity is not such as to invalidate the order complained of. 

Civil Procedure Code (Act 5 of 1908, Sec. 115— Amendment of sec. 
115 by Amendment Act of 1976—Preliminary objection to maintain- 
ability of revisional application under — Restrictions as appearing in Sec. 115 
—Added proviso—Interpretation thereof. 


The opposite party (plaintiff) filed an application under Or. 1l 
rule 1%(2) of the, Code of Civil Procedure in the trial court, for a 
direction upon the petitioner (defendant} to produce several documents 
before the court. The said application was allowed by the court. On 
the petitioner’s failure to produce the documents called for, the 
opposite party filed another application under Or. 11 rule 21 of the Code, 
praying for striking out of the defence of the petitioner. The petitioner 
also filed an application wherein it-was stated that the petitioner would 
not rely upon or use in evidence the said documents. On considering 
the said applications, the learned Subordinate Judge, by his order dated 
21.676, held that inthe circumstances as disclosed in the defendant’s 
application, it would not be necessary to strike out the defence as 
prayed for by the plaintiff. Thereafter on the basis of another applica- 
tion under section 15l of the Code filed by the opposite pariy, the 
learned Subordinate Judge reviewed his previous order dated 21.6.76 
and directed the defendant to produce the said documents for insprc- 
tion of the opposite party. The impugned order is dated 13.1.77. Being 
aggrieved by the order dated 13.1.77, the petitioner moved an application 
under Section 115 of the Code and obtained the present Rule. 


HELD: Re: Preliminary Objection :— The objection of the opposite 
party is that the application under section 115 of the Code of Civil Pro- 
cedure as amended by the Amendment Act of 1976, is not maintainable on 
the ground that by the impugned Order dated 13.1.71, no case 
was decided. This objection is not tenable. In the Explanation 
"to the amended section 115, there is the expression, “any case 
which hus been decided”. This expression includes any order made or 
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any order deciding an issue in the course of the suit or other proceeding. 
The said Explanation, therefore, clearly lays down that any order that 
may be made by the court subordinate to the High Court, in the course of the 
suit or proceeding, is a case decided within the meaning of section 113 of 
the Code. By an order a case may be decided, yet the order may not be 
revisable under section 115, unless a question of jurisdiction is involved 
therein within the meaning of clauses (a), (b) and (c) of sub-section (1) of 
section 115 and unless further it isan order as contemplated by clause 
(a) or (b) of the added Proviso. Apart from these restrictions, there is sub- 
section (2) which further restricts the scope of section 115. It appears 
that the impugned order would come within clause (b) of the said Proviso. 
An order made by a court may occasion a failure of justice to a@ partly 
without causing any irreparable injury to him. In that case, the party 
aggrieved may move the High Court in revision under section I15 of the 
Code provided the other conditions of that section are satisfied. So also, 
where by an order an irreparable injury might be caused to a party then such 
party may also move the High’ Court against such an order. The sub- 
mission that the word “Or” in clause (b) of the Proviso should be read as 
“and” and if so read, the irreparable injury to the petitioner without any 
failure of justice to him would not be sufficient for the purpose of clause (b) of 
the Proviso. This contention is not acceptable. If the impugned order 
be allowed to stand, it would cause an irreparable injury to the petitioner 
and that being so, it satisfies the requirement of clause (b) of the Proviso. 
Hence the impugned order is revisable. The preliminary objection, therefore 
fails. 

Rule 15 of Order 11 of the Code has no application to the facts of 
the present case. In a case where Rule 15 ts atiracted, the plaintiff or 
the defendent, as the case may be, may give an undertaking to court that 
he will not rely upon the documents referred to in his pleading or affidavit 
and in that case, there may not be any need for making an order for inspec- 
tion. But in the present case, the application that was made by the 
opposite party before the court was an application under Rule 18(2) of 
Order 11, which deals with inspection of documents other than those 
referred to in the pleadings, particulars or affidavits of the party against 
whom the application is made or disclosed in his affidavit of documents, 
It appears that the learned Subordinate Judge had made the order dated 
21.6.76 on a misconception of facts or in other words, there was an error 
apparent onthe face of the records. The error which was committed by 
the court below by its order dated 21.6.76, was subsequently rectified by 
the impugned order dated 13.1.77. The learned Subordinate Judge seems 
to be of opinion that those documents would be necessary for disposal of the 
suit fairly. True it is that in directing the petitioner ( defendant) to produce 
the said documents for inspection by the opposite party on his application 
under section 151 of the Code, the learned Subordinate Judge had acted with 


‘~ 


1978 (1) CLJ] - Food Corporation of India v. Birendra Nath Dhar 401 


irregularity because the only matter that he was called upon to consider 
on the application under section 151, was whether the defence of the peti- 
tioner should be struck off under Rule 21 of Order 11. Instead the learned 
Subordinate Judge made a fresh order for production of the said documents for 
inspection by the opposite party. But this irregularity is not such as would 
vitiate the order complained of, particularly in view of the fact that the 
order had not caused any prejudice to the petitioner. Be that as it may, 
the impugned order would not stand in the way of the petitioner in the 
conduct of its case. Inthe circumstances, the Rule is disposed of with 
certain directions for guidance. 
Case referred to :— 
(1) Baldevdas Shivlal and another v. Filmistar Distributors (India) 
( Pvt.) Ltd. and others, AIR 1970 SC 406 


Saktinath Mukherjee and D. P. Mukherjee ww. oe. for the Petitioner 
Kanan Ghose aa mae .. for the Opposite Party 

The judgment of the Court was as follows :— 

Dutt, J.: This Rule is directed against order No. 57 dated January 
13, 1977 of the Subordinate Judge, Ist Court, Alipore, directing the defen- 
dant petitioner, the Food Corporation of India, to produce certain docu- 
ments for the inspection of the plaintiffopposite party. 

2. The suit out of which this Rule arises has been instituted by 
the opposite party, praying for a decree for Rs. 96,880.34 with interest at 
12% per annum. The case of the opposite party is that he was appointed 
by the petitioner as a transport contractor to carry foodstuffs by boat to 
different places within the district of 24-Parganas and the neighbouring 
districts of West Bengal, from the railway sidings to food depots. Accor- 
ding to the movement orders given by the authorities of the Food Corpor- 
ation of India, goods were being. carried by the opposite party from one 
place to another and bills were being handed over to the representatives 
concerned. They were accepted for payment after verification. It is 
alleged that after final adjustment of the running account ason July 12, 
1971, the petitioner is liable to pay a balance sum of Rs. 96,880.34. As 
the petitioner had failed to make the payment, the opposite party filed the 
suit. 

3. The plaint was amended by the order of the learned Subordinate 
Judge on September 2, 1974 and certain statements in paragraph 2 (a) was 
inserted. Paragraph 2(a) is as follows : 

‘Regarding the belated claim of the dfdt. in respect of the sinking 
of the Boat with load as alleged the plff claims that it was an act of 
God which could not be prevented in spite of the due care and dilige- 
nce on the part of the plf. Asa matter of fact the dfdt. was satisfied 
that the said accident was due to an act of God as will be found inter 
alia from the letter of the dfdt. addressed to the District Manager 
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(South) with copy sent to the plff. being no. G/9(4)/69/RC/1202 dt. 
22.5.70. Inthe circumstances the dfdt. is not entitled to deduct any 
sum from the amount of the bills already submitted to the pif. on 
any account whatsoever.” 


4. The defence of the petitioner is, inter alia, that on August 8, 
1969, the District Manager, Calcutta (South) entrusted to the opposite 
party a consignment of rice for carrying the same to Basirhat. The goods 
were being carried by the opposite party on five boats. On August 26, 
1969 one of the boats was totally damaged and sank into the Tolly’s 
Nullah, due to the negligence of the opposite party, in consequence 
whereof Bihar Boiled Rice weighing 29192 Kgs. was damaged. As per 
clause (11) of the Agreement a penal rate was imposed for the purpose of 
recovering the damages and demand notites were duly served on the 
opposite party for Rs. 10,3491.35. but the opposite party did not pay the 
amount as demanded, and to defeat that claim the opposite party has 
filed the suit without referring to the sinking of the boat and the damage 
caused to the petitioner. It is contended that the opposite party is not 
entitled to any amount whatsoever and the suit is a misconceived one. 


5. On August 24, 1975 the opposite party filed an application 
under Order 11, rule 18(2) of the Code of Civil Procedure praying for a 
direction on the petitioner to produce before the Court the following 
documents : 

“(1) Letter No. G/9(4)-2/69/RC.852 dated 1!th April, 1970 from 
the Deputy Regional Manager, (Movement), Food Corporation of 
India to the District Manager, Food Corporation of India, Calcutta 
(South). 

(2) Report of the Investigation Officer, Sri B.K. Ganguly sub- 
mitted under his letter no. 2268A/12/6915 dated 7th October, 1969 to 
the District Manager, Food Corporation of India, Calcutta (South). 


(3) Letter No. 3452/F-25 (13)/8/69 dated 7th October, 1969 from 
the District Manager, Food Corporation of India, Calcutta (South) to 
the Deputy Regional Manager (Movement), Food Cerporation of 
India.” 

The learned Subordinate Judge by his order no. 39 dated November 17, 
1975 allowed the said application and directed the petitioner to produce 
the said documents. It appears that thereafter the petitioner prayed for 
time to produce the said documents on more than one occasion, but 
ultimately it did not produce. the same as directed by the Court. On 
the failure of the petitioner to file the documents, the opposite 
party filed an application under Order 11, rule 21 of the Code 
of Civil Procedure praying for the striking out of the defence of the 
petitioner. The petitioner also filed an application in which it was 
stated that the petitioner will not rely upon or use in evidence the said 
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documents. The learned Subordinate Judge by his order no. 47 dated 
June 21, 1976 disposed of the said application as follows : 

“Parties file Hazira. The record is put up to-day for hearing the 
petition u/O |i, Rule 21 C.P. Code. Heard. Subsequently the defen- 
dant files a petition stating the facts that the defendant will not produce 
or depend upon the letters mentioned by the petitioner in his petition 
u/O. Il, rule 18(2), C.P. Code for the reasons stated therein. Heard 
both sides. It is stated in the petition of the defendant that in the 
written statement the defendant has set up the counter case against 
the plaintiff and further that the matter referred to in the aforesaid 
letters and report as called for have not been referred to in the plaint. 
It is also alleged that the defendant will not produce or depend on or 
prove those letters and report in support of the case as made out in the 
defence. In the circumstances stated in the petition of the defendant I 
do not consider it necessary to strike out the defence as prayed for by 
the plaintiff. The petition stands disposed of.” 

6. Thereafter by order no. 52 dated July 31, 1976 the petitioner 
was allowed to amend its written statement by incorporating in paragraph 
6 thereof certain statements whereby it has been claimed that the opposite 
party is liable to indemnify the petitioner for the sum of Rs. 1,03,491.35 
on account of the loss suffered by it for the negligence of the opposite 
party. 

7. By the impugned order no. 57 dated January 13, 1977, the 
learned Subordinate Judge reviewed the said order no. 47 dated June 21, 
1976 at the instance of the opposite party on his application under section 
151 of the Code and directed the petitioner to produce the said documents 
for the inspection of the opposite party. ence this Rule. 

8. Mr. Kanan Ghose, learned Advocate appearing on behalf of the 
opposite party has taken a preliminary objection to the maintainability of 
this Rule. It 1s contended by him that an application under section 115 
of the Code of Civil Procedure as amended by the Code of Civil Procedure 
(Amendment) Act, 1976 is not maintainable inasmuch as by the impugned 
order no case was decided. In support of this contention he has placed 
reliance on a decision of the Supreme Court in (1) Baldevdas Shivlal and 
another v. Filmistan Distributors (India) Pyt. Ltd. and others, AIR 
1970 S. C. 406. In that.case, the Supreme Court has laid down that a 
‘case may be said to be decided if the Court adjudicates for the purposes of 
the suit some tight or obligation of the parties in controversy. In our 
view, the contention made on behalf of the opposite party is no longer 
available in view of the amendment of section 115 of the Code. Under 
the Explanation to the amended section 115 of the Code, the expression 
‘fany case which has been decided” includes any order made, or any 
order deciding an issue, in the course of the suit or other proceeding. 
The Explanation, therefore, clearly lays down that any order that may be 
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passed by a Court, subordinate to the High Court, in course ofa suit 
or other proceeding, is a case decided within the meanin g of section 115. 
Though by an order a case may be said to be decided, yet it would not be 
revisable under section 115, unless there is a question of jurisdiction within 
the meaning of clauses (a), (b) or (e) of sub-section (1) of section 115 and 
further, unless it is an order as contemplated by clause (a) or clause (b) 
of the Proviso added to seetion 115. The Proviso is as follows :— | 

“Provided that the High Court skall not, under this section, vary 
or reverse any order made, or any order deciding an issue, im the 
course of a suit or other proceeding, except where - 

(a) the order, if it had been made in favour of the party apply- 
ing for revision, would have finally disposed of the suit or other 
proceeding, or 

(b) the order, if allowed to stand, would occasion a failure of 
justice or cause irreparable injury to the party against whom it was 

made.” 

There is a further restriction which is contained in sub:section (2) of 
section 115 which provides that the High Court shall not, under this 
seotion, vary or reverse any decree or order against which an appeal lies 
either to the High Court or to any Court subordinate thereto. 

9. Itis, however, contended on behalf of the opposite party that 
the impugned erder is not an order as contemplated either by clause (a) or 
by clause (b) of the proviso. Mr. Saktinath Mukherjee, learned Advocate 
appearing on behalf of the petitioner concedes that clause (a) of the pro- 
viso is not applicable, but he submits that the impugned order satisfies 
the provision of clause (b) of the Proviso, It is contended by him that 
if the order is allowed to stand, there is a chance of his written statement 
being struck out under the provision of Rule 21 of Order 11 of the Code 
causing irreparable injury to the petitioner. On the other hand, it is 
contended by Mr. Ghose that as the written statement was liable to be 
struck out only in the event of the petitioner not complying with the order 
of the court below to produce for inspection the above documents, there 
could be no question of any failure of justice to the petitioner. He sub- 
mits that the word ‘‘or’” in elsuse (b) of the Proviso should be read as 
‘and’, and if so read, the irreparable injury to the petitioner without 
any failure of justice to him would not be sufficient for the purpose of 
clause (b). We are unable to accept this contention. An order may 
occasion a failure of justice to a party without causing any irieparable 
injury to him. In that case, he can move this Court under section IIS of 
the other conditions of that scction are satisfied. So also where by an 
order an irreparable injury would be caused to a party, such party may 
also move this Court against that order. In our view, there is no reason 
why the word ‘“‘or’’ should be read as “and”, as eontended on behalf 
of the opposite party. As stated already, if the impugned order is 
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allowed to stand it would cause an irreparable injury to the petitioner -and, 
as such, it satisfies the provision of clause (b) of the Proviso. The order 
is therefore revisable under section 115. The preliminary objection taken 
on behalf of the opposite party is accordingly overruled. 

10. Coming now to the merits of the case, it appears that the 
learned Subordinate Judge was under some confusion. He allowed the 
application of the opposite party for production and inspection of the 
documents by his order dated November 17, 1975. Although the peti- 
tioner did not comply with the said order for production and inspection 
of the documents, the learned Subordinate Judge by his order no. 47 
dated June 2), 1976 refused to the strike out the defence of the petitioner 
on the ground that the petitioner expressed its intention not to rely on the 
said documents in support of the counter-case made by it in its written 
statement. In the counter-case that has been made in the written state- 
ment, the petitioner did not refer to or rely on the said documents, for 
it could not, as the said documents are alleged to support the case of the 
opposite party. Itseems that the learned Subordinate Judge had in his 
mind Rule 15 of Order ll which has no application tọ the facts and circum- 
stances of the case. In a case where Rule 15 applies the plaintiff or the 
defendant, as the case may be, may give an undertaking to Court that he 
will not rely on the decuments referred to in his pleading or affidavit and 
in that case, there might not be any necessity for passing an order for 
inspection. The application that was made by the epposite party was one 
under Order fl, Rule 18(2) which deals with inspection of documents 
except such, as are referred to in the pleadings, particulars or affidavits 
of the party against whom the application is made or disclosed in his 
affidavit of documents. Thus it appears that the said order no. 47 dated 
June 21, 1976 was passed by the learned Subordinate Judge on mis- 
conception of facts, or in other words, there was an error appparent 
on the face of the records. The mistake that was committed by the 
learned Subordinate Judge was rectified by him by the impugned order. 
It is not disputed that the documents which have been called for 
from the petitioner at the instance of the opposite party 
are in the possession of the petitioner. The learned Subordinate 
Judge seems to be of the opinion that those documents will 
be necessary for disposing the suit fairly. Jt is true that in directing the 
petitioner to produce the said documents for inspection by the opposite 
party on his application under section 151 of the Code of Civil Procedure, 
the learned Subordinate Judge, in our view, has to some extent, acted 
irregularly, for the only matter that could be considered by him on the 
said application for review under section 151 was whether the defence of 
the petitioner should be struck out under Rule 2! of Order 11. Instead, 
the learned Subordinate Judge made a fresh order for the production of 
the said documents for the inspection of the opposite party. In our 
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opinion, the irregularity is not such as would vitiate the order, particularly 
in view of the fact that it has not caused any prejudice to the petitioner. 
The investigation report of one B.K. Ganguly, which is one of the docu- 
ments directed to be produced, is alleged to be in favour of the case of 
opposite party. The opposite party was informed of such report by the 
Deputy Regionat Manager (Movement) by his Memo dated May 22, 1970 
which has been referred to in paragraph 2(a) of the plaint. In our view, 
therefore, the claim for inspection of the said report and two connecfed 
letters ag made by the opposite party is not unreasonable. The investiga- 
tion report would not, however, conclude the issue, for it is contended on 
behalf of the petitioner that subsequent to the said investigation there 
was a further inquiry into the matter, the result of which falsifies-the said 
investigation report. Be that as it may, it appears to us that the impugned 
order of the learned Subordinate Judge would not stand im the way of the 
petitioner to show the alleged falsity of the investigation report which has 
been directed to be produced. Needless to say, the report ts to be proved 
in accordance with law. In these circumstances, we are not inclined to 
interfere with the impugned order. It may, however, be made 
clear that the petitioner will only offer the said documents for the 
inspection of the learned Advocate of the opposite party on such date and 
at such time and place as the learned Subordinate Judge will fix in that 
regard. The petitioner will not be required to file the said documents in 
Court and immediately after such inspection, the petitioner witl be entitled 
to take back the documents. . 

11. The Rule is disposed of as above, but there will be no order 
for costs. Letthe records be sent down to the court below as early as 
possible. l 

Chakravorti, J : I agree. 
P.R. 
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While computing the capital base for the purpose of Super Profits 
Tax, the assessee claimed inter alia that provision for provident insti- 
tution long service bonus, provision for bonus and taxation contin- 
gency reserve should be included in the capital of the Company. The 
Super Profits Tax Officer held that each of the said items was designated 
to meet a liability, contingency, commitment or diminuation in the value 
of ethe assets known to exist at the time of the balance-sheet. Accord- 
ingly, he came to the conclusion that the said item could not be called 
‘reserve’ within the meaning of Second Schedule to the Super Profits 
Tax Act, 1963. The Appellate Asstt. Commissioner held that the 
said items should be treated as ‘reserve’. The Tribunal after referring 
to the observations of- the Supreme Court in the case of Commissioner 
of Income Tax, Bombay City v. Century Spinning & Manufacturing 
Company Ltd. (24 ITR 499) also held that the said items should be 
treated as ‘reserve’. On a reference at the instance of the Revenue as 
to whether the aforesaid three items should be treated as ‘reserve’ or 
‘provision’ : 

HELD: (a) ‘Reserve’ in the sense in which the expression was 
used under Rule 2 of the Business Profits Tax Act, 1947 and the same 
expression is used under Rule 1 of the Second Schedule to the Super 
Profits Tax Act, 1963, normally means profit earned by a company 
and not distributed as dividend to the shareholders but kept apart by the 
Directors for any purpose to which tt might be put in future use. 


(b) To determine whether-a particular amount was reserve or not, 
it has to be found out firstly, the substance of the matter, secondly, whether 
the amount in question represented any profit earned by the assessee 
company and other amount available to the assessee company and not 
distributed as dividend and thirdly whether there has been an y decision by the 
authorities competent to take the decision to keep the amount in question 
back for any purpose to which it might be put in future use, 

(c) Reserve may be used in its ordinary commercial sense or in the 
sense in which it is understood in commercial accountancy. If it is understood 
in the sense itis understood in the commercial accountancy, then it has 
to be considered in contra-distinction to ‘provision’. The expression ‘reserve’ 
in Rule I to the Second Schedule to the Super Profits Tax Act has been 
used in ordinary sense and not in contra-distinction to ‘provision’. 

(d) In the case of Metal Box Company of India y. Their Workmen, 
the Supreme Court was not concerned with the expression ‘reserve’ in 
the context either of the Business Profits Tax Act, 1947 or the Super 
Profits Tax Act, 1963. When the Super Profits Tax Act, 1963 was 
enacted, the Parliament had the pronouncement of the Supreme Court on 
the basis of the Business Profits Tax Act, 1947 using the same expression 
‘reserve’ in the same context as ennuciated by the Supreme Court in the 
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case of Century Spinning & Manufacturing Co. Ltd. It is, therefore, 
legitimate to think that the Parliament wanted that the expression ‘reserve 
would continue to have the same meaning as in the ordinary sense and 
not the meaning according to the principles of commercial accountancy. - 

(e) introduction of Explanation to Rule 1 of the Second Schedule to 
the Companies (Profits) Sur-Tax Act, [964 indicates that there was a 
doubt as to whether the expression ‘reserve’ should be understood®in 
ordinary sense or in the sense of commercial accountanc y and the said 
doubt has been removed by the introduction Of the said explanation. 

(f) The specific exclusion of certain: limited items by the explanation 
introduced in Rule 1 to the Second Schedule of the Companies (Profits), 
Sur-Tax Act, 1964 from the concept of ‘reserve’ is a significant pointer 
indicating that expression ‘reserve’ in Super Profits Tax Act, 1963 should 
be understood in the ordinary sense. 

(g) Reserve need not be exclusively set apart from the profits but 
may be from other available surplus. Even on the basis of the principles 
laid down in commercial accountancy, the items in question are not pro- 
vision as they are not for any known liability. 

(h) In construing the provisions of fiscal statutes it is well settled 
that such construction should be preferred which is in favour of the tax 
payer. 
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(4) Metal Box Company of India Ltd. v. Their W orkmen, 73 ITR 53 (SC) 
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The judgment of the Court was as follows :— 


Mukharji, J.: The assessee is a resident company. This reference 
relates to the question of computation of capital for the Super Profits Tax 
assessment for the assessment year 1963-64, accounting year of which 
ended on the 30th April, 1962. The assessee filed a return disclosing the 
chargeable profits at Rs.37,02,218/-. While computing the capital base for 
the purpose of Super Profits Tax the assessee claimed that the following 
items should be included in the capital of the company : 


1. Provision for P.I. Bonus... aed Rs. 1,02,200/- ° 
` 2. Provision for Bonus oa .. 39,40,000/- 
3. Provision for gratuity 2 a TA 11,21,742/- 
4. Provision for interest ine di 4,20,482}- 
5. Provision for taxation sed ine 68,56,095/- 
6. Works Reconstruction Reserve ae 99,75,000/- 
7. Taxation contingency reserve ` T 35,00,000/- 
8. Salom Project Reserve Se 80,00,000/- 
8. Niwar Project Reserve 21,00,000/- 


The Super Profits Tax Officer observed that it was clear that the first five 
items had been set apart for specific purposes already known. He, there- 
fore, held that each of the above items were meant to be used for a speci- 
fic contingency already foreseen though not yet quantified, otherwise, 
those would have all been out in the general reserve account already 
maintained by the assessee. As these amounts had been specifically set 
apart and earmarked to meet particular liabilities and nothing else, none 
of these could be called a reserve within the meaning of the Second 
Schedule of the Super Profits Tax Act, 1963. He also considered the 
other four’ items and was of the opinion that these were also of the same 
nature.as the earlier five items though these had been designated as ‘reserve’ 
instead of as ‘provision’. He observed that when one looks to the subs- 
tance and ‘nature of these funds it became clear that each of them was 
designated to meet a liability, contingency, commitment or diminution 
in the value of the assets known to exist as at the time of the Balance- 
Sheet. The Super Profits Tax Officer, therefore, came to the conclusion 
that these could not be called ‘reserve’ within the meaning of the Second 
Schedule of the Act in question. Thus he did not include these items as 
part of the capital of the company. There was an appeal to the Appellate 
Assistant Commissioner who held that items 6, 8 and 9 mentioned above 
satisfied the conditions of ‘reserve’ and directed the Super Profits Tax 
Officer to include these in the computation of eapital. The Appellate 
Assistant Commissioner, however, held that the three items should be 
‘reserves’ and the other items would be ‘provisions’. Being aggrieved by 
this decision of the Appellate Assistant Commissioner both the revenue 
and the ass2ssee appealed to the Tribunal. 
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, 2. The Tribunal dismissed the appeal of the revenue but allowed the 
appeal of the assessee in part. Except the items named as Provision for 
Gratuity, Provision for Interest on Sales Tax and Provision for taxation, 
being items No. 3, 4 and 5 mentioned above, the others were held by the 
Tribunal to be ‘reserves? and, therefore, were directed to be taken into 
consideration in computing the capital base of the company. During the 
course of the argument a statement that had been filed before the Appell- 
ate Assistant Commissioner explaining the aforesaid items, was referued 
to on behalf of the assessee. The Tribunal referred to the observations of 
the Supreme Court in the case of (1) Commissioner of Income-tax, Bombay 
City v. Century Spining & Manufacturing Co. Ltd., 24 ITR 499 and 
observed that the expression ‘reserve’ in the sense in which it has been 
used could only mean profit earned by a company and not distributed as 
dividend to the share-holders but kept back by the directors for any pur- 
poses to which it might be put in future. Any amount set apart for any 
purpose other than declaration of dividend to share-holders could be 
treated as a reserve. ‘Provision’, according to the Tribunal, in contra- 
distinctive terms meant appropriation of an amount against an ascertained 
or anticipated liability. Except the items styled as provision for Gratuity, 
provision for Interest on Sales-tax and provision for Taxation, the Tribunal 
did not find any evidence to impeach the other items. These last menti- 
oned items, according to the Tribunal, made provisions for ascertained 
or anticipated liabilities. Therefore, these were provisions and not 
reserves. The other items, according to the Tribunal, represented apro- 
priation of the surplus and though specific in purpose, these were against 
liabilities not quantified or ascertained and hence, these constituted 
reserves within the meaning of the provisions of the Second Schedule of 
the Super Profits Tax Act, 1963. The Tribunal, therefore, allowed the 
assessee’s appeal in part and dismissed the revenue’s appeal. On an 
application being made to the Tribunal under section 256(1) of the Income 
Tax Act, 1961, read with section 19 of the Super Profits Tax Act, 1963. 
the Tribunal has referred the following question to this Court : 

Whether, on the facts and in the circumstances of the ease, the 
Tribunal was right in holding that the items styled as provision for 
P.I. Bonus, Provision for Bonus and Taxation contingency reserve 
should be treated as ‘reserves’ for computing the capital of the assessee 
company for the purposes of Super Profits Tax under the Super Profits 
Tax Act, 1963 ?” 

It may be mentioned that a statement had been filed before the Appealiate 
Assistant Commissioner explaining the several items and in respect of the 
three items with which we are concerned in this reference it was stated 
as follows :— 

(1) Provision for provident Institution Long Service Bonus : 
Rs. 1,02,200/-. 
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3. This is a Reserve to cover payments to those employees who 
joined Provident Fund before 1925, as and when they retire, based on 
the last basic salary drawn. Each year therefore, the Company mekes 
l provision for the diference in salaries afier adjustirg any payment made. 
N.B,-For LT. assessment. purpose the provision is added back and the 
actual payments are claimed. 


(2) Provision for Bonus ; Rs. 39,40,000/-. Bonus is payable 
after the annual General Meeling of the Company and also efter a 
settlement bas been arrived at between the Ccmpary and the Unions. 
The smount charged in the accounts is only an estimated figure. N.B,- 
I.T. assessment is made on actual payment basis. 


(7) Taxation Contingeney Reserve: Rs. 35,00,000/-. Following 
purdent finansial policy of the Company estimated tax saving for 
claiming the initial and double depreciation have becn set aside in 
this Reserve. N.B-The Reserve has been disallowed in the Income 
Tax Assessment”. - 3 


Before we deal with the question ‘involved in this reference it may be 
televant to refer tothe Super Profits Tax Act, 1963. Under the Act tax 
was imposed in respect of certain profils made by the compantes which 
were called super profits. ‘For the said purpose, the ‘chargeable profits’ 
under sub-section (5) of section 2 of the Act meant the total income of an 
assessee computed under the Income-tax Act, 1961 for any previous year 
“or years, as the case may be, and adjusted in a ccordance with the provi- 
sions of the First-‘Schedule to the Super Profits Tax Act, 1963. Standard 
Deduction under sub-section (9) of sec. 2 meant an amount equal to 6% 
of the capital of the company as computed in accordance with the provi- 
‘sion of the Second Schedule, of the said Act, cr anzmcunt of Rs 50,000/- 
-whichever was greater. Section 4, which is the charging section, provided 
that subject to the provisions contained in that Act,a tax would be charged 
on every company for every assessment year commencing on and from 
the Ist April, 1963, referred to in the Act as Super Profits Tax, in respect 
of so much of its chargeable profits of the previous year or previous years, 
as the case might be, as exceeded the standard deduction’ ‘at the rate 
or rates sp-cified in the Third Schedule to said Act. The first Schedule 
to the Act laid down rules for ‘computation of chargeable profits The 
Second Schedule laid down the rules for computing the capital of a com- 
pany for the purposes of Super Profits Tax We have noticed that under 
sub-section (9) of section (2), standard deduction for compuation of 
the profit for Super tax was 6% of the capital of the company. The rules 
‘in the Second Schedule were meant to compute the capital of the company 
for the .pirpose of making the standard deduction. Rule I with 
which we are concerned in this reference as so far as is material for our 
-present purpose was as follows :— 


č 
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“1. Subject to the other provisions contained in this Schedule, 
the capital of a company shall be the sum of the amounts, as on the 
first day of the previous year relevant to the assessment year, of its 
paid up share capital and of its reserve, if any, created under the 
proviso (b) to clause, (vib) of sub-section (2) of section 10 of the Indian 
Income-tax Act, 1922 (11 of 1922), or under sub-section (3) of sectiqn 
34 of the Income-tax Act, 196! (43 of 1961). and of its other reserves in 
so far as tke amounts credited to such other reserves have not been 
allowed in computing its profits for the purposes of the Indian Income 
tax Act, 1922 (II of 1922) or the Income-tax Aet, (1961 43 of 1961), dimi- 
nished by the amount by which the cost to it of the assets the income 
from which in accordance with clause (iii) or clause (vi) or clause 
(viii) of rule ! of the First Schedule is not includible in its chargeable 
profits, exceeds the aggregate of — 

(i) any money borrowed by it which remains outstanding; and 


(ii) tke amount of any fund, any surplus and any such reserve 
as is not to be taken into account in computing the capital under this 
rule”. 

It apears, therefore, that under rule 1 of the Second Schedule for compu- 
tation of standard deduction on capital it is necessary to take up the share 
capital and its reserves if any, created under proviso (b) to clause (vib) of 
sub-section (2) of section 10 of the Income tax Act or sub section (3) of 
section 34 of the Income tax Aet, 196! and all other reserves and the 
other reserves only in s0 far as the amounts credited to such reserves have 
not been allowed tn computation of its profits for the purpose of Indian 
Income-tax Act, 1922 or Income Tax Act, 196i. Thess items of reserves 
should be taken up together with the paid up share capital in order to 
compute the eapital in respect of which 6% return is allowed under sub- 
section (9) of section 2 as standard deduction. Therefore, it is necessary 
to consider whether the three times with which we are concerned in this 
reference namely, provision for Provident Institution Long Service- Bonus 
Rs. [,02,200/-. Provision for Banus Rs. 39,49,000/-, and Taxation Con- 
tingeney Reserved Rs. 35.00,000/- can be considered to be other reserves 
Which should be added for computation of the capital in terms of rule l of 
the Second Schedule to the Super Profits Tax Act, 1963. Precursors of 
Super Profits Tax Aci, 1963 were the Excess Profits Tax Act, 1940 and 
thereafter Business Profits Tax Act 1947. Rule 2 of Schedule-II of the 
last mentioned Act used identical expressions. The said expressions came 
up for consideration by the Supreme Court in the case of Commissioner 
of Income-tax. Bombay City v. Century Spinning & Mfg. Co. Lid, 24 
ITR 499. Therefore the year ending on 3lst December, 1945, the profit 
of the assessee company, whose accounting year was the calendar year, 
was a certain sum according to the profit and loss account. After 
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making provision for depreciation and taxation the balance of Rs. 5, 08, 
637/- was carried to the balance sheet. This sum was not allowed in 
computing the profits of the assessee for the purposes of income-tax. In- 
February 1946, the directors of the company recommended that out of 
the amount a sum of Rs. 4,92,426/- should be distributed as dividend and 
the balance of Rs. 16,211/- was to be carried forward to the next year’s 
atcount. This recommendation was accepted by the shareholders in their 
meeting of 3rd April, 1946, and the amount was shortly afterwards 
distributed as dividends. In computing the capital of the assessee company 
on Ist April, 1946, under the Business profits Tax Act, 1947 the assessee 
Claimed that the sum of Rs. 5,08,637/- and the profit earned by it during 
the period Ist January, 1946 to Ist April, 1946 should be treated as 
‘reserves’ for the purpose of rule 2(1) of Schedule II. The High Court of 
Bombay held that the sum of Rs. 5,08,637/- must be treated as a reserve 
for the purpose of rule 2, but the profits made by the assessee during the 
perlod Ist January, 1946 to Ist April. 1946 could not be included in the 
reserves. There was an appeal to the Supreme Court and the Supreme 
Court held that the sum of Rs. 5,08,637/- and the profits earned by the 
assessee during the period Ist January, 1946 to Ist April, 1946 did not 
constitute reserves within the meaning of rule 2(1) of Schedule II. In dealing 
with the relevant provisions which were more or less as mentioned here- 
inbefore similar to the present case with which we are concerned, the 
Supreme Court observed that the term ‘reserve’ has not been defined in 
the Act. Therefore, one must resort to the ordinary natural meaning as 
understood in common parlance. Then the Supreme Court referred to 
the meaning of the expression ‘reserve’ in the dictionary which indicated 
that it meant either to keep for future use or enjoyment, to store up for 
Some time or occasion; to refrain from using or enjoying at once; 
or to keep back or hold over toa later time or place or for further 
treatment ; or to set apart for some purpose or with some 
end in view; to keep for some use’ or to retain or preserve 
for certain purposes. The Supreme Court also referred to. the 
Webster’s New International Dictionary for the meaning given there 
and the Supreme Court, further, observed that is the true nature 
and character of the disputed some must be determined with refer. 
ence to the substance of the matter. The Supreme Court came to the 
conclusion that in order to be reserve it might be a general reserve 
or a specific reserve, but there must be a clear indication to show 
whether it was a reserve either of the one or the other kind. The fact 
that it constituted a mass of undistributed profit could not automati- 
cally make a particular sum a reserve. At page 504 of the report the 
Supreme Court quoted the observations of Chief Justice Chagla of the 
High Court to the following effect: 

“A reserve in the sense in which it is used in rule 2 can only 
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mean profit earned by a company and not distributed as dividend 

to the shareholders but kept back by the directors for any purpose 

to which it may be put in future”. 
The Supreme Court had occasion to consider the effect of the said 
decision of the Supreme Court in the case of Commissioner of Income 
Tax v. Century Spinning & Manufacturing Co. Ltd. (Supra) in the 
subsequent decision in the case of (2) First National City Bank V. 
Commissioner of Income Tax, Bombay, 42 ITR 17. There, the 
Supreme Court at page 23 of the aforesaid report observed that the 
true nature and character of the disputed sum ‘reserve’ had to be 
determined with reference to the substance of the matter. Then at 
page 24 of the present, report their Loruships quoted from the judgment 
of the report of the Supreme Court in 24 ITR 504 as mentioned before 
but the same was really a quotation from the judgment of the Bombay 
High Court. But it is clear that the said observations of the Bombay 
High Court were adopted as the ratio of the Supreme Court judgment 
in the case of Commissioner of Income Tax v, Century Spinning 
& Manufacturing Co. Lid. as was understood by the subsequent 
decision of the Supreme Court in the case of First National City 
Bank v. Commissioner of Income tax Bombay, 42 ITR 17. 


4. In the case of (3) Commissioner of Income-Tax v. Standard 
Vacuum Oil Co. 59 ITR 685 the Supreme Court had to consider, inter 
alia, whether ‘“‘capital paid in surplus” and “‘earned Surplus’ were 
reserves within the meaning of rule 2(!) Schedule II of the Business 
Profits Tax, 1947. The Supreme Court held that ‘capital paid’ and 
‘earned surplus’ were reserves within the meaning of the rule. The 
Supreme Court noted that the ordinary meaning of the expression 
“reserve” meant something specifically kept apart for future use or for 
specific action. 


_5. Therefore, it seems to us that according to the Supreme Court 
decisions, ‘reserve’ in the sense in which the expression was used under 
Rule 2 of the Business Profits Tax Act, 1947, and the same expression 
is used under Rule 1 of the Second Schedule to the Super 
Profits Tax Act, 1963, normally mean profit earned by a company 
and not distributed as dividends to the shareholders but kept apart: 
by the Directors for any purpose to which it might be put in the 
future. In the ease of Commissioner of Income Tax v. Standard 
Vacuum Oil Co. Ltd. 59 ITR 685 at 694 the Supreme Court noted 
that reserves built up from other sources than profits may be admissible 
for inclusion in capital under the relevant rules. Therefore, to determine 
whether a particular amount was reserve or not we must find out, 
firstly, the substance of the matter. Secondly it is necessary, for the 
purpose of Rule ! of Second Schedule to the Super Profits Tax Act, 
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1963 to find out whether the amount in question represented any -profit 
earned by the assessee company and other amount available to the 
assessee Company and not distributed as dividends and, thirdly, whether 
there has been any decisioa by authorities competent to take the decision 
to keep the amount in question back for any purpose to which it might be 
put in future. The meaning put to the expression ‘reserve’, according to the 
d&tionary and the meaning of ordinary common parlance had been 
noted by the Supreme Court and we have referred to that view. But 
the expression ‘reserve’ has also a distinctive meaning under the Com- 
panies Act as well as under the accounting prineiples. This expression 
is often considered in contra-distinction to the ‘provision’. Our 
attention was drawn to the observations appearing in William Pickles 
Accountancy; Third Edition, page 148 where ‘reserve’ has been stated 
to be the amount set aside out of profits and other surpluses which are 
not designed to meet-any liability, contingency, commitment or dimi- 
nuation jn value of assets known to exist at the date of the balance- 
sheet while ‘provision’ mean the amount set aside out of profits and 
other surpluses to provide for (a) depreciation, renewals or diminua- 
tion in value of assets or (b) any known liability of which the amount 
cannot be determined with substantial: accuracy. Pickles has further 
observed that the amount set aside for the last mentioned purpose in 
excess of estimated requirements must be regarded as reserve and 
sums set aside to meet known liabilities of which the amount can be 
determined with substantial accuracy did not fall within the definition 
of ‘provision’ and should therefore, be described as accruals or accured 
liabilities. . In the book Guide to Company Balance-sheets & Profits 
and Loss Accounts by Frank H Jones, Sixth Edition in Chapter IX 
at page 232, ‘provision and ‘reserve’ have been contrasted. Reference 
has been made to the report of the Cohen Committee in 
England in 1945 where ‘reserve’ has been stated to be as any amount 
which having been set aside out of revenue or other surpluses and are 
free in that they are not retained to meet any diminuation in value of 
assets, specific liability, contingency or commitmeat known to exist at 
the date of the balance-sheet. In the Companies Act, 1956, the form of 
the balance-sheet also provides that ‘reserve’ has to be separately indicated 
from ‘provision’. Part III rule 7(1!)(a) and 7(1Xb) of schedule VI of 
the Companies Act, 1956 defines both ‘provision’ and ‘reserve’. But the 
said definitions are only for the purpose of part I & II of the said 
Schedule VI of the said Act, unless context otherwise require. The 
Super Profits Tax Act, 1963 does not however define ‘reserve’. The distinc- 
tion between reserve and ‘provision’ in company jurisprudence as well as 
according to the principles of aceountancy had been adverted to by 
the Supreme Court in the decision in the case of (4) Metal Box 
Company of India Ltd. v. Their Workmen, 73 ITR 53. It is 
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necessary to bear in mind the true scope and effect of the said Supreme 
Court decision. The said decision waa in an appeal from an order of 
the Industrial Tribunal where the Tribunal was concerned with the 
question whether the computation of bonus in respect of accounting 
year ending on 3lst March, 1963, payable to the employees was in 
accordance with the payment of Bonus Ordinance. The Supreme 
Court observed that contingent liabilities discounted and valued 2 
necessary could be taken into account as trading expenses if these were 
sufficiently certain to be capable of valuation and if profits could not be 
properly estimated without taking them into consideration. An esti- 
mated liability under a scheme of gratuity, if properly ascertainable and 
the present value was discounted, was deductible from gross receipts 
while preparing the profit and loss account. Such a provision provides 
for a known liability of which the amount can be determined with subs- 
tantial accuracy. It cannot therefore be termed ‘“‘reserve”. Therefore, 
according to the Supreme Court, the estimated liability for the year on 
account ofa scheme of gratuity should be allowed to be deducted from 
the gross profits. The Supreme Court observed that the allowance was 
not restricted to the actual payment of gratuity during the year. At 
page 63 of the report, the Supreme Court observed that the distinction 
between provision and reserve in commercial accountancy was fairly 
well-known. Provisions made against anticipated losses and 
contingencies were charges against profits and, therefore, would be 
taken into account against gross receipts in profits & loss account and the 
balance sheet. On the other hand, reserves were apprepriation of profits, 
the assets by which they were represented being retained to form part of 
the capital employed in the business. Provisions were usually shown in 
the balance-sheet by way of deductions from the assets in respect of which 
they were made whereas general reserves often would be shown as a part of 
the proprietor’s interest. An amount set aside out of profits and other 
surpluses, not designed to meet a liability, contingency, commitment or 
diminuation in value ef assets known to exist at the date of balance-sheet 
was a reserve but an amount set aside out of profit and other surpluses to 
provide for 2 known liability of which the amount could not be deter- 
mined with substantial accuracy was a ‘provision’. ‘underlined by us). 
Reference in this connection was made by the Supreme Court to the 
Willam pickle’s Accountancy, Second Edition, Page 192 as ‘well as to 
Para 3, Clause 7 Sixth Schedule to the Companies Act. 1955 which defi- 
ned provision and reserve. In that case as the Supreme Court was dealing 
with the question of bonus, the Supreme Court had observed that the 
Second Schedule of the payment of Bonus Act, 1965 required the adding 
back to the net profit shown in the profit & loss account the amount of 
depreciation deducted from that amount while computing the gross profit. 


6. In the instant case, a fundamental question has been urged in 
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the sense, whether in considering the expression ‘reserve’ under Rule i of 
the second Schedule to the Super Profits Tax Act, 1963 it has to be 
understood in its ordinary commercial sense or io the sense in which it 
is understood in commercial accountancy, bacause if it is understood in 
the sense it is understood in commercial accountancy then for the pur- 
pose of adjudicating the controversy before us, the expression ‘reserve’ has 
ta be construed in contra-distinction to ‘provision’. While, if it is to be 
understood in its ordinary meaning as was understood by the Supreme 
Court in the case of Commissioner of Income -Tax v. Central Spinning & 
Manufacturing Co. Ltd. (supra) referred to hereinbefore, then all that is 
necessary to find out is whether the amounts were kept apart out of the 
profits or available surplus to be used for future occasions and not merely 
to be available as undistributed surplus. It is further necessary that such 
a decision that the amounts should be kept apart for future use must have 
been taken by one or those whois or are competent to take the 
decision on behalf of the company. If, in substance the matter fulfils the 
above tests, then, according to the ordinary meaning, the sum would be 
reserve irrespective of the fact whether it might also represent a provision 
or not, In the expression used in Rule | of second Schedule, the “reserves” 
that have been thought of exclude the amount cerdited which have been 
allowed in computation of the profits for the purpose of Indian Income 
Tax Act, 1922 or Income Tax Act 1961. It is difficult te conceive of any 
amount which is ‘prevision for a known liability’ which would not be 
allowed in computing the profit for the purpose of Indian Income ax Act, 
1922 or Income Tax Act, 1961. The use of expressions’ all other reserves’ 
in so far as the amounts credited to such other reserve have not been . 
allowed in computing its prefits for the purpose of the Indian Income 
Tax Act, 1922 or Income Tax Act, 1961 “in Rule I of the second Schedule 
seem to suggest that the expression ‘reserve’ has been used in ordinary 
sense and not in contra-distinction to ‘provision’. This view, we are inclined 
to think, is fortified by the decision of the Snpreme Court in the case of 
Commissioner of Income Tax v. Central Spinning & Manufacturing 
Co. Lid (supra). referred to hereinbefore as was understood by the 
Supreme Court in the subsequent decision in the First National City 
Bank v. Commissioner of Income Tax, 42, ITR i7, referred te hereinbefore. 
In the case of Metal Box Company of Indian v. Their, Workmen 73 ITR 53 
the supreme Court was not considering the use of the expression ‘reserve’ 
in the context either of the Business Profit Tax Act, 1947, or of the Super 
Profits Act, 1963. Furthermore, when the Super Profits Tax Act, 1963 
was enacied the Parliament had the pronouncement of the Supreme Court 
on the basis of Business Profits Act, 1947 using the same expression 
‘reserve’ in the same context as enunciated by the Supreme Court in the case 
of Commissioner of Income Tax v. Centrury Spinning & Manufacturing 
Co. Ltd, 24 ITR 504. Therefore, it is legitimate to think that having had 
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the advantage of judicial exposition of that view, the Parliament used 
the same expression ‘reserve’ and also eliminated the amounts credited 
for such reserve which had not been allowed in computation of profits 
for the purpose of Indian Income Tax Act, 1922 or Income Tax Act, 196} 
and therefore wanted that the expression ‘reserve’ would continue to have 
the same meaning as in the ordinary sense and not the meaning according 
to the principles of commercial accountancy. The Division Bench ef 
Madras High Court in the case of (5) Commissioner of Income-Tax v. 
Indian Steel Rooling Mills Ltd. 92 ITR 78 had occasion to consider this 
aspect and had observed at page 86 of the report as follows :— 
“The learned counsel for the Revenue points out that there is a 
clear cut distinction between a reserve and a provision and that a 
mere provision to meet a future contingnecy cannot be treated as @ 
reserve at all and that the words ‘other reserve’ should be read ejusdem 
generis with the development rebate reserve. Though there is a 
distinction between a reserve and a proyision in the Companies Act, 
that distinction cannot be imported into the meaning of the word 
‘reserve’ in Rule l of Schedule 2. In this Rule the word ‘reserve’ has 
to be understood as a specified amount set apart for a specific pur- 
pose by a company, before distribution of dividends, which is available 
for future use of the company”. 


There is -another aspect of the matter. From what have been mentioned 
before it is clear that there is some amount of doubt as to whether the 
expression “reserve” should be under stood in ordinary sense or in the 
sense of Commercial accountancy. The introduction of the Explanation 
to Rule I of the Second Schedule of the Super Profits Tax Act, 1964 
indicates also that there was doubt, because the said explanation has been 
introduced for the purpose of the removal of doubts. In construing the 
provisions of fiscal statute it is well settled that such construction should be 
preferred which is in favour of the Tax payer. 

7. The specific exclusion of certain limited items by the Explanation 
introduced into Rule I of the Second Sechdule of the Companies (Profits) 
Surtax Act, 1964 from the concept of “reserve” is also, in our opinion 
a significant pointer indicating that expression “reserve” in Surtax Act 
1963 should be understood in the ordinary sense. 

8. The question whether any particular amount should be allowed 
as reserve in particular cases had fallen for consideration before this Court 
as well as other High Courts.In the vase of (6) Braithwaite & Co. India Ltd. 
v. Commissioner of Income Tax, West Bengal-I Income Tax Reference 
No. 262 of 1969 the judgment delievered on lOth/llth September, 1973, 
the Division Bench of this High Court had occasion to consider whether 
the provisions for taxation for proposed dividend and provision for bonus 
could be considered to be ‘reserve’ within the meaning of Rule 1 of the 
Second Schedule to the Super Profits Act, 1963 for the purpose of 
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computing the capital of the assessee. Mr. Justice A.N. Sen, who delivered 
the judgment exhaustively considered the position and referred to several 
decisions. Mr. Justiee A. N. Sen has referred to the ratio of the Superme 
Court decision in the case of Commissioner of Income-tax v. Century 
Spinning & Manufacturing Co. Ltd. 24 ITR 504 and referring to the 
observations of the Supreme Court made at page 504 of the report has 
obServed that the expression ‘reserve’ which was used in Rule 2 could 
only mean the profit earned by a company and not distributed as divi- 
dends to the shareholders but kept back by the directors for the purposes 
which might be put to use in future. Annalysing the facts the Division 
Bench found that provision for proposed dividend in that case could not 
be considered to be reserve in terms of the aforesaid Rule. The Court 
further held that provision for taxation and provision for bonus also 
could not be considered -to constitute ‘‘reserve” Some of the aspects 
of this question were again considered in the case of (7) Brafthwaite & 
Co. India Ltd. v. Commissioner of Income-tax, West Bengal 1, Calcutta, 
1975 (2) CLJ 457. There, of course. the Court was concerned with the 
Companies (Profits) Sur Tax Act, 1964 and with Rule 1 of the Second 
Schedule of that Act. But the Court observed at page 468 of the report 
that the provisions of the earlir Act, with which we are concerned, viz. 
Aci, 1963, were not in pari materia with the provisions of the Companies 
(Profits) Sur Tax Act, 1964 particularly in view of the explanation to Rule 
l of the Second Schedule to the Act of 1964 which was not there in the 
earlier Act. In the case of (8) Duncan Bros. Co. Ltd. v. Commissioner 
of Income-tax, West Bengal-II, 1976 (1) Calcutta Tax Cases, page 288, 
the court was concerneed with the question whether provision for taxation 
was reserve so as to form part of the cpaital under rule 2 of the Compa- 
nies (Profits) Sur tax Act, 1964 as well as Super Profits Tax Act, 1963. The 
Court after reviewing the position held that ‘provision for taxation’ could 
not be held to be reserve as the item was really a provision for payment 
of an existing liability. 

9. Question of reserve in the context of Schedule-II of the Business 
Profits Tax Act, 1947 had also been considered by this Court in the case 
of (9) Indian Steel & Wire Products Ltd v. Commissioner of Income-tax, 
West Bengal, 33 ITR 579. Their Chief Justice Chakravartti referred to 
the definition of reserve and observed that apart from the dictionary 
meaning of the word ‘reserve’ it could hardly be disputed that nothing 
could be reserved unless it had been reserved or laid by or stored for 
use or application in a furture contingency which was anticipated as 
certain or likely. The question was again considered by this Court in the 
case of Commissioner of Income-tax, Central, Calcutta v. Standard Vacc- 
uum Oil Co., 47 ITR 642 and reliance was placed on the observations of 
the Court at page 660 of the report. But this precise question, with 
whieh we are concerned in this instant reference, did not seem to have 


420 Commissioner of Income-tax v. Burn & Co. [1978 (1) CLJ 


fallen for consideration. The decision of the Calcutta High Court was 
approved by the Supreme Court in the cuse of Commissioner of Income- 
tax (Central), Calcutta v. Standard Vaccuum Oil Co., 59 ITR 685 discussed 
before. Our attention was also drawn to the observations of the Court 
in the case of (10) Vazir Sultan Tobacco Co. Ltd. v. Commissioner of 
Income-tax, A-P. 96 ITR 248; (11) Hyderabad Asbestors Cement Product 
Ltd. v. C.LT (A.P.) 108 ITR 8223 (12) CLT. v, Century Spinning & Mfe. 
Co. Ltd. 108 ITR 43! and also C.LT. v. Security Printers of India (P) Ltd. 
85 ITR 210. It is not necessary, in the context of the particular contro- 
versy we are discussing to refer to these decisions in detail. We must, how- 
ever, note another decistons of the Bombay High Court in the case of 
(13) Shree Ram Mills Ltd. v. Commissioner of Income-Tax Bombay 
108 LT.R. 27. Mr. Justice Fulzapurkar speaking for the Division Bench 
pointed out that (i) a mass of undistributed profits cannot automatically 
become ‘reserve’ for the purpose of rule I of Schedule II of the Super 
Profits Tax Act, 1963, and somebody possessing the requisite authority 
must clearly indicate that the amount has been separated from general 
mass of profit with a view to constitute it as a reserve, (ii) it should be 
apparent from the surrounding circumstances that the amount so set 
apart is in fact a reserve to be utilised in future for a specific purpose on a 
specific occasion (iii) clear conduct on the part of the directors in setting 
apart a sum from the mass of undistributed profits avowedly for the pur- 
pose of distribution as dividend would be destructive of making the 
amount a reserve, and (iv) having regard to the purpose of the rules 
framed for the purpose of computing the capital of the company for the 
purpose of Super Profits Tax Act, the amount so set apart should be 
available to the assessee for the purpose of its business. We would res- 
pectfully agree with the aforesaid tests laid down be the division bench of 
the Bombay High Court for determining ‘reserve’ for the computation 
of capital in our present context. It may however, be pointed out such 
reserves need not be exclusively set apart from ‘profits’ but may be from 
other available surplus - as was indicated by the Supreme Court in the 
case of Commissioner of Income-tax v. Standard Vaccuum Oil Co. Ltd. 
59 ITR 685 at 694. But the division bench of the Bombay High Court 
considered the items with which the Court was concerned in the light of 
the definitions of the expressions “provision” and “reserve” in clause 
7(1)\(a) of Part III of Schedule VI to the Companies Act, 1956 and tests 
of Commercial accountancy as mentioned in the case of Metal Box Co. 
of India Lid v. Their Workmen 73 I.T.R. 53, with great respect to the 
learned Judges of the division bench we are inelined to think that such 
considerations were not necessary. We are inclined to take the view that 
the expression ‘reserve’ in rule 1 of the Schdule-II meant reserve in the 
ordinary sense and ne:d not be considered in contradistinction to ‘provi- 
sion’. But in view of the nature of the items with which we are concerned, 
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we need not rest out decision solely on this aspect of the matter. As mea- 
tioned hereinbefore even if we consider the question on the principle that 
the expression ‘reserve’ has to be understood in contradistinction to 
‘provision’, then we must examine the items provided for. In order to be 
a provision it must he a provision for a liability, which is a known 
ligbility, though the actual amount might not be quantified. A contin- 
gency - liability which cannot be ‘aseertained with any substantial aecuracy 
may be considered to be a ‘provision’ in contradistiction to ‘reserve’ but 
not mere possibility of an obligation which has not matured into a 
liability. See the observation of the case of C.LT. v. Forbes Campbell & 
Co. Ltd 107 ITR 38. Now, here one item is taxation contingency 
reserve. This is not a provision for taxation of the year in question but 
following prudent financial policy the estimated tax saving for claiming 
the initial and double depreciation have been set aside in this reserve. 
There wis no known liability for this account. Therefore, in our opinion 
the Tribunal was right in considering that this should not be taken as 
‘provision’ and therefore, should be considered as ‘reserve’. The other 
item was provisions for bonus. Bonus was payable after the annual 
general mecting of the company and also after settlement had been arrived 
by and between the company and the Union. There was no statutory 
liability for Bonus. In the case of (14) CIT v. Swadeshi Cotton & 
Flour Mills (P) Ltd, 53 ITR 134 the Supreme Court observed that an 
employer who followed the mercantile system of accounting incurred a 
liability towards-profit bonus only when the claim, if made, was settled 
amicably or by indu trial adjudication. In the instant case no liability 
had arisen and therefore, this was notin respect of a known liability. 
The third item was provision of Provident Institution and Long Service 
Bonus. It has been stated that this reserve was to cover the payment to 
those employees, who had joined the provident fund after 1925, and 
for Payment as when they retire. But who would be retiring 
and what would be their amount. This liability was also not 
known. It is not only a question of there being no quanitification. 
Whether there would at all be any liability was also not known. See the 
observation of the Supreme Court in Standard Mills Co. Ltd v. Commissi- 
oner of Wealth Tax, 63 [TR 473. Therefore, this could not also be consi- 
dered to be a provision. If that is the position, then these are, in our 
opinon, rightly considered by the Tribunal ag “reserves” in the light of rule 
I of the Second Schedule of the Supreme Super Profits Tax Act 1963. These 


were merely obligations which might mature into liabilities ‘but the que- 
stion of which cannot be ascertained by any normal mentiond of accoun- 
tancy acturial or otherwise. Counsel for the Revenue, however, contended 
that in respect of provision for taxation contingency some amounts might 
. have been allowed in computing company’s profits for the purpose of the 
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Indian Income-tax Act, 1922 or Income-tax Act, 196l. But it that was so, 
then to the extent the amounts have been allowed in the computation of 
its profit should be disregarded. In that view of the matter, We answer 
the question referred to us in affirmative and in favour of the assessee 
with this addition that if in respect of any of the item any part of the 
amount have been allowed in computation of its profit for the purposes 
of the Indian income-tax Act, 1922 or the Income-tax Act, 196], the same 
should be disregarded. l 

10. Before we purt with this matter, we may observe that Counsel 
for the Revenue drew our attention to certain observations in the case of 
(15) C.L.T v. Tata Sons & Pvt. Lid, 97 ITR 128 at page 13! for the proposi- 
tion that we should not depart from the view taken in the other decisions 
in respect of an all-India matter. We are in respectful agreement with 
the said observations. In this case no question of departure from the 
views of any other bench decision of this Court or any other High Court 
arises. We have tried to follow the decision of the Supreme Court. 

11. In the facts and circumstances of this case each partly will pay 
and bear its own costs. 

Guha, J. : I agree. 


A.S, G. ee 
[ CONSTITUTIONAL WRIT. JURISDICTION ] 
Before Mr. Justice Ganendra Nath Ray 
Decision: January 4, 1978 ` 
Kalipada Mudi se es Ste Petitioner 
Versus 
State of West Bengal & Ors P . Opposite Parties* 


Eviction - Petitioner in occupation of disputed land on the basis of a 
previous settlement— Said land is settled with others— Threatened eviction of 
petitioner,—Subsequent settlement with others by Govt. is bad and liable to 
be set aside. y 

A purported seitlement of 3.17 acres of land in favour of Respon- 
dents 7 and 8 has been-challenged in this Rule. The petitioner’s case is 
that he is a bonafide displaced Refugee from the then East Pakistan 
and after coming to India, he has been given settlement of the said 
3.17 acres of land on payment of seasonal rent. -He is now sought 
to be ousted from his land by the said purported settlement. Hence 
the challenge. 

HELD: The Rule should be disposed of entirely on the ground 
that the petitioner was not evicted from the disputed land in due course of 
law. Admittedly, the petitioner is in possession of the disputed land on 
payment of seasonal rent to the State Government and so long the petitioner 

*Civil Rule no, 2898 (w) of 1974. 


- 
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is not evicted in due course of law, the State Government cannot settle 


the disputed land to any other person. Accordingly the settlement com- 
plaired of is liable to be cancelled. 
Sukumar Mukherjee a "e eee for the Petitioner 


Paritosh Mullick is ma aa for the State 
The judgment of the Court was as follows : 
e In this Rule, purported settlement of 3.17 acres of land apper- 


‘taining to Herobhanga Jharkhali Government Colony No. I in favour 
of Respondent No. 8 Manibar Mondal is under challenge. 


2. The petitioner’s case is that he is a bonafide displaced Refugee 
from the then East Pakistan and after coming to India he has given 
settlement of the said 311 acres of land in the aforesaid Herobhanga 
Jharkhali Government Colony No. 1 on payment of seasonal rent of Rs. 
16/- per acre. Itis stated by the petitioner that the aforesaid Colony is 
a Government Sponsored Colony wherein the Refugee from the then 
East Pakistan were settled and each of the said Refugees was allotted 
IO bighas of lands for the purpose of cultivation and stay. The peti- 
tioner’s further case is that pursuant to a direction of the Sub-divisional 
Officer, Sadar (R/R), Alipore, 24-Parganas, as contained in Memo. No. 
SR. 718 dated May 17, 1965 the Petitioner produced the relevant 
documents in support of his case that he was a bonafide refugee 
from the then East Pakistan. It further transpires that the Additional 
Rehabilitation Officer, Sadar, Refugee Rehabilitation, 24-Parganas, by 
his Memo, dated July 6, 1966 addressed to Upendra Sarkar and Adhir 
Kumar Mondal directed the said two persons to allow the petitioner to 
cultivate five bighas of land from the allotted khas land which would be 
given in their names It also appears from the document annexed to the 
petition that from time to time the petitioner deposited seasonal rent at 
the rate of Rs. 16/-per acre for his occupation of the aforesaid lands in the 
said Colony. The petitioncr’s case is that he is a bonafide refugee and he 
also produced relevant documents and registers in support of his case that 
he is a bonafide refugee. There was no occasion on the part of the State 
Govt. to proceed on the footing that the petitioner was not a bonafide 
refugee and as such a permanent settlement ought to have been granted 
to the petitioner in respect of the said lands There is no Affidavit-in- 
Opposition in the instant Rule from the said Respondents wherein the 
allegations of the petitioner that he produced all relevant registers and 
documents in support of his case that he was a bonafide refugee. The 
Rule, however, should be disposed of entirely on the ground that the peti- 
tioner was not evicted from the said land in due course of law. Admit- 
tedly, the petitioner is in possession of the said land on payment of 
seasonal rent to the State Govt. and so long the petitioner ìs not evicted in 
due course of law the State Govt. cannot settle the said lands to any other 
person. Accordingly, the purported settlement made in favour of the 
Respondents No 7 and 8 must be cancelled. The Rules is, therefore, 
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made absolute. Liberty is however given to the State Government to take 
appropriate steps in accordance with law for the eviction of the pelinioner 
ifsuch eviction is called for in view of the facts and circumstances stated 
hereinbefore. The Rule is disposed of accordingly. There will be no 
order as to costs. The question as to whether the petitiorier is a bonafide 
refugee or not is kept open. 

PeR: ° 


[ CIVIL REVISIONAL JURISDICTION | 
Before Mr. Justice Pradyot Kumar Banerjee and 
Mr. Justice B. N. Maitra 
Decision: February 10, 1978 
Barendra Nath Das a ae Petit:oner 
Versus 

Sm. Panna Rani Das & Ors. m ee Opposite parties* 

Civil Procedure Code—Or. 21, rule 89 applicability of — Application 
for setting aside sale in execution of decree —Decree passed in patition suit 
governed by Partition Act—Section 7(b)—Maintainability of . application 
under Or. 21 rule 89 in suit governed by Partition Act--Or. 21 rule 89 appli- 
cable in the absence of separate rules framed by High Court in that behalf. 

Whether the sale of property in execution’ of a decree passed in a 
partition suit isa sale under Order 21 of the Code of Civil Procedure 
and whether such a sale can be avoided under Or. 21 rule 89 of the Code, 
are the questions which arose for determination in the present Rule. 

Opposite parties l and 2 filed a Money Suit against the petitioner 
and four other defendants for realisation of certain mortgage dues by 
partition and sale of the mortgaged property. In the said suit, a preli- 
minary decree was passed on contest in due course. In the preliminary 
decree a direction was given for payment of several sums OY a certain 
date and in default of such payment, the plaintiffs would be entitled to 
apply for a final decree directing sale of the entire joint property and 
devisien of the sale proceeds amongst the creditors and the owner- 
co-sharers of the property in accordance with law. In due course the 
said preliminary decree was made final with certain variation of interest. 
A sale of the suit property was thereafter held. 

At the time of hearing, it has been conceded by both the parties 
that the decree passed in the suit was not a mcrtgage decree but a decree 
passed under the Partition Act. So, in the present case it is: not necessary 
to go into the question as to the effect of Or. 21 rule 89 in respect of a 
decree passed in a mortgage suit. Therefore, the only question for conside- 
ration is whether in a partition suit, Or. 21 rule 89 of the Code applies. 


*Civil Revision Case No. 1899 of 1977. 
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HELD: dn view of the provisions of section 7 of the Partition Act, 


it can not be said that Order 21, rule 89 of the Cade of Civil Procedure, is not 
applicable. 


lt is provided in section 7 of the Partition Act that the procedure 
prescribed in the Code of Civil Procedure would be followed in the case of 
sale of property in execution of a decree unless and until the High Court 
Has prescribed any other rule in that respect. It is nobody's case that the 
High Court has prescribed any such rules. Inthe instant case, it appears 
that the property in suit is situate beyond the territorial limits of the 
Original Side of the High Court. it further appears that the execution 
procéeding was siarted by the decree holders by preseiting an application 
for execution of the decree, under Order 21 rule 66 of the Code of Civil 
Procedure, Thereafter all the requirements under Order 21 rule 66 have been 
complied with, sale proclamation was issued under Or. 21, rule 66. Notification 
was given in the newspapers for the sale of the suit property. The sale 
was held on the date notified. The valuation of the property was also fixed. 
Objection under section 47 of the Code were also filed and disposed of, Be 
that as it may, the facts remain that the sale was effected ultimately in 
the execution proceeding. Thereafter an application under Or. 21, rule 
89 was filed by the judgment-debtor for setting aside the said sale. 
Section 7 of the Partition Act was considered by the learned Judge 
but he took the view that the Civil Procedure Code had no application 
to the instant case although the High Court had not framed any proce- 
dural rules in that respect. The intention of the Legislature is clear on 
the point. Unless the High Court in terms prescribes separate rules, Order 21 
of the Code of Civil Procedure would be applicable for the execution of a 
decree passed in a partition suit. It follows that once the procedure for 
sale-under Or, 21 is made applicable Order 21 rule 89 must also be applicable 
for the purpose of setting aside such a sale. In that view of the matter 
the learned Judge erred in rejecting the judgment-dehtor's appli- 
cation under Rule 89 of Order 21 as not maintainable. 

In the present case, the fact remains that the partition decree was put 
into execution and the right under the final decree was sought to be enforced 
by the execution of the said decree and therefore Order 21, rule 89 in terms 
is applicable for setting aside the sale effected in execution of the decree. 
Hence the application under Or. 21 rule 89 of the Code is maintainable for 
setting aside the sale held in execution of the decree passed under the Parti- 
tion Act in view of section 7(b) of that Act 


Cases referred to :— 
(1) Nirods Nath Banerjee v. Amulya Vhone Banerjee, AIR 1923 Cal. 
582 : (1922) 27 CWN 466 
(2) Sitaram Bishambar Dass v. Joginder Kumar, AYR 1963 Punjab 351 
(3) Rani Bala Bose v. Hirendro Chandra Ghose, (1948) 52 CWN 739 
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(4) Virjibun Das Moolji v. Biswaswar Lal Hargobind, “AIR 1921 Cal 
169 : 24 CWN 1032 

(5) National Insurance Co. y. Ezekiel Aaroon Dased, (1937) 41 CWN 
yer 998 

(6) Bhabasundari Dassi v. Gopeswar Auddy, (1940) 45 CWN 873 

(7) Thribhovandas v. Ratilal, AIR 1968 SC 372 
_ Saktinath Mukherjee, Bhaskar Ghosh and Bimal Kumar Chatterjee 

.. for the petitioner 

Sachindra Chandra Das eine and Soumendra Chandra Das Gupta 
.. for the opposite parties 


The judgment of the Court was as follows :— 
Banerjee, J.: In this rule, in our opinion, an important question 
of law arises, namely, whether the sale held in a partition suit and/or 
mortgage suit is a sale-under Or. 21 and whether such a sale can be 
avoided under Or. 21 R. 89 of the Code of Civil Procedure. The oppo- 
site parties Nos. 1 and 2 filed a suit, being Money Suit No. 32 of 1951, 
against the petitioner and four other defendants for realisation of mort- 
gage dues by partition and sale of the mortgaged property, being 1/3rd 
share of the defendant no. 1, namely, Sachindra Nath Das, in the suit 
property which was subsequently purchased by the petitioner and altern- 
atively for realisation of the mortgage dues out of the I/3rd share of the 
sale proceeds after auction sale of the entire suit property. The plaintiffs’ 
case is that the defendant no. l and the petitioner have got 1/3rd share 
each and the remaining defendants nos. 3 to Sjointly have got 1/3rd share 
_in the suit property being a three storied building on a piece of land of 
about 3 Kottahs | chittack in Chandernagore; that while in: possession 
of the suit property the defendant no. l took loan of Rs. 1250/- each by 
executing two Notarial Mortgage Bonds both dated 18th February, 1949 
in respect of the undivided 1/3 share in the suit property and the defendant ° 
no. l thereafter sold his said undivided 1/3rd share to the petitioner by a 
registered deed of sale dated 17th January, 1951 subject to the aforesaid 
mortgage and the mortgage dues amounting to Rs. 1459-12 annas each 
was neither paid by the defendant no.1 nor by the petitioner inspite of 
repeated demands, as a result of which the said suit was filed. The petitio- 
ner stated that the -predecessor of the opposite parties nos. 3 to 6 beeame 
a co-plaintiff in the said suit for realisation of his decretal dues against 
the defendant nos. 3 and 5. In the plaint it is stated that the suit pro- 
perty is not capable of being conveniently partitioned amongst the co- 
sharers and as such it should be put te sale in its entirety for recovery of 
the dues of the said three plaintiffs. Ultimately the suit was decreed in 
a preliminary form on contest. In the said preliminary decree it was 
provided as follows :— 
“It is ordered and decreed thata preliminary decree is passed on 
contest against the defendant no. 2 Barendro Nath Das and ex-parte 


a 
P: 
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against the defendant Nos. 1,3, 4 and 5 declaring that rupees two 
hundred nine and annas twelve as interest are due to each of the 
first two plaintiffs Pannarani Das and Narendro Nath Das from defe- 
ndant No. 2 Barendro Nath Das and that rupees two thousand six 
hundred eleven and annas eight and pies six and rupees two thousand 
_ three hundred seventy seven and annas fourteen four pies are due to 
ə plainuff Nes. 3 Sashibhusan Das from the defendaals Nos. 3 and 5 
Dulal Chandra Das and Banku Behari Das respectively and directing 
that the said three defendants do pay into the court the said sums by 
22.8.53 together with costs of this suit, and that in default of such 
payment the plaintiffs shall be entitled.to apply for a final 
decree directing sale of the entire joint property and division of the 
sale proceeds among the creditors and the .owner-co-sharers of the 
property according to law.” 
The said preliminary decree was made final on 29th December, 1953 in 
the same terms excepting some variation of interest. 

2. The said preliminary decree was confirmed in appeal substanti- 
ally on 29th December, [953 with certain variation as regards the interests 
but we are not concerned with that part of the present case at the present 
moment. The whole controversy centred round the question, whether Or. 
21 R. 89 is applicable to the manner of sale as directed to be made under 
section 2 of the Partition Act. f 

3. Mr. Ghosh on behalf of the appellant contended that Or. 21 is 
applicable. In fact, it is stated that the decree-holder applied under 
Or. 21 R. 66 for the issue of a sale proclamation and thereafter all the 
steps for bringing the property to sale were taken under Or. 2{ and it is 
also argued that after the sale is held, Or. 21 R. 89 must necessarily apply. 
Mr. Ghosh relied upon the cases reported in (1) AIR 1923 Cal.. 582, (2) 
AIR 1963 Punjab, 531, Sitaram v. Joginder Kumar and (3) 52 CWN 739 
(Rani Bala v. Hirendra Chandra) in support of his conteniion. ` 

4 Mr. Das Gupta on behalf of the opposite party however conten- 
ded that the decree as passed was a decree under the Partition Act and 
section 2 applies. It is further stated in the decree itself as to how the sale 
is to be made and how the sale proceeds should be divided between the 
parties. If Or. 2] Rule 89 applies then a part of the decree cannot be given 
effect to. Mr. Das Gupta referred to the cases reported in (4) AIR 1921 
Cal, 169, (5) 41 CWN. 998, (6) 45 CWN 873 (Bhabasundari v. Gopeswar) 
and (7) AIR 1968 SC 372 (Tribhovandas v. Ratilal). 

5. Before we deal with the question as raised, it may be mentioned 
that it has been conceded by both the parties that the decree passed is 
not a mortgage decree but a decree under the Partition Act and therefore 
we are not concerned in this case about the effect of Or. 21 rule 89 in 
respect of a decree passed in a mortgage suit. The only question for 
our consideration is whether in a partition suit Or. 21 R. 89 of the Code 
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of Civil Procedure applies. It appears to us that in view of section 7 of 
the Partition Act it cannot be said that Or. 21 R. 89 is not applicable. 
Section 7 of the Partition Act runs as follows :— 


“7. Save as hereinbefore provided, when any property iS 
directed to be sold under this Act the following procedure shall, as 
far as practicable, be adopted, namely :— f 

(a) if the property be sold under a decree or order of the 
High Court of Calcutta, Madras or Bombay, in the exercise of its 
original jurisdiction or of the court of the Recorder of Rangoon, the 
procedure of such Court in its original civil jurisdiction for the sale 
of property by the Registrar ; 

(b) if the property be sold under a decree or order of any other 
Court such procedure asthe High Court may from time to time 
by rules prescribe in this behalf, and until such rules are made the 
procedure prescribed in the Code of Civil Procedure in respect of sales 
in exeeution of decrees.” 


In the present case the property is out-side the jurisdiction of the Original 
Side and it has been provided that the procedure prescribed in the Civil 
Procedure Code in respect of the sale in execution of a decree is to be 
followed until and unless the High Court has prescribed any other rules 
in the proceeding. It is nobody’s case that the High Court has prescribed 
any other rules. Coming tothe facts of the case it appears that the 
` execution proceeding was started by the decree-holder under Or 21 R 66 
by making an application for the execution of a decree in the tabulater 
form. Thereafter all the proceedings under Or’ 21 R. 66 were followed, 
Sale proclamation was issued under Or. 21 R. 66. Notification was 
given in the Newspapers for the sale. The sale was held on the date 
notified. The valuation of the property was also fixed. Different 
objections were made under Sec. 47 to the execution. Application 
was also made under section 35 of the Bengal Money Lenders Act which 
was ultimately dismissed. It was held by this Court that section 35 of the 
Bengal Money Lenders Act has no application. Be that as it may 
the facts remain that the sale was effected ultimately and the property 
was sold in execution and under Or. 21 R. 89 an application 
was made by the judgment-debtor for setting aside the said sale, 
The learned Judge, it appears, considered section 7 butcam: to a. 
finding that the Civil Procedure Code is not applicable though the High 
Court has not provided the procedure for sale. In our opinion, 
the intention of the Legislature is clear that in a partition decree, unless 
the High Court in terms prescribes for a separate set of rules, Order 21 will 
be applicable for the execution of such a decree. Once the procedure for 
sale under Order 21 is made applicable, in our opinion, Or. 21 R. 89 
must also be applicable in such a sale. Jn that view of the matter, in 
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our Opinion, the learned Judge was wrong in rejecting the application 
under Order 21 R. 89 as vot maintainable. The case reported in (1) AIR 
1923 Caleutta 582: 27 CWN 466 (Nirode Nath Banerjee v. Amullya 
Phone Banerjee). In the said case the suit was for partition instituted 
in the High Court ; matters in dispute between the parties 
were referred to arbitration by an order of Court. The arbi- 
trators made their award directing the sale of one of the 
properties, the subject-matter of the suit, and the payment, out of 
the sale-proceeds, of the ancestral debts as well as of certain sums to 
the plaintiff. A decree was passed on the award and the property was 
sold by the Registrar under an order of Court. The defendants then 
applied, with the consent of the plaintiff, for setting aside the sale 
under Or. 21, r. 89 of the Civil Procedure Code. The Court of first instance 
however dismissed the application under Or. 21 r. 89 on the ground that 
the sale was by consent and the mere fact that the Court was invited to 
carry out the sale did not make ita sale in execution ofa decree. Their 
Lordships of the Division Bench held, inter alia, that the sale was held 
in execution of a decree and Or. 21 r. 89 is applicable. It has been held 
that the property was sold in execution of a decree and that as the sale 
was held in execution of a decree, Or. 2! r.89 is applicable. In the pre- 
sent case, there is no doubt that the decree was putin exeention and the 
right under the final decree was sought to be enforced by execution of a 
decree and therefore Or. 21 r. 89 in terms is applicable for setting aside 
the sale in execution of a decree. The same view has been taken in the 
case reported in AIR 1963 Punjab, 531 (Sita Ram v. Joginder Kumar). In 
the said case it has been held that the provision of Order 21. rule 89 is 
applicable to a sale under the Partition Act in view of section 7(b) of the 
Partition Act. In the case reported in (3) 52 CWN 739 (Rani Bala v. 
Hirendra Chandra) it has been held at page 749 thatthe sale under the 
Partition Act is a sale under a decree. At page 751 it has also been held 
that in view of. section 7 of the Partition Act and assuming Chapter 
XXXVI of the Rules of the Original Side is not applicable, still the 
Court has jurisdiction under the Code of Civil Procedure. 


6. Mr. Das Gupta however referred to the cases reported in (4) 24 
CWN 1032 (Virjibun Dass Moolji v. Bissesswar Lal Hargovind) (5) 41 CWN 
908 and (6) 45 CWN 873 but all these cases are dealing sales under 
mortgage decrees but we are not concerned in this case with the mortgage 
decree but it is admitted by the parties that this is a partition decree. Mr. 
Das Gupta referred to the case reported in (7) AIR 1968 SC 372 (Tribho- 
vandas v. Ratilal) but in our opinion it does not support Mr. Das Gupta’s 
contention. Their Lordships of the Supreme Court held that Or. 21 r. 
89 requires that two primary conditions relating to deposit must be fulfilled. 
In the case, before the Supreme Court one of the conditions has not been 
fulfilled and therefore the application under Or. 21 r. 89 is rejected. In 
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the present case the application was dismissed on the ground that Or. 2! 
r. 89 is not maintainable. In our opinion, the Court below was wrong 
and we, therefore, set aside the order passed on an application under 
Or. 21 r. 89 and hold that such application is maintainable under the 
Partition Act in view of section 7(b). We, therefore, refer the matter 
back to the executing Court for deciding whether the conditions set out gn 
Order 21 rule 89 have been followed. If itis found that the conditions 
stated in Or. 21 r. 89 have been fulfilled the application should be allowed, 
otherwise the Court will make such order as it may think fit in accordance 
with law. í 

7. The Rule is, therefore, made absolute to the extent iudicated 
above. There will be no order as to costs. 

Maitra. J. : I agree. 

P. R. 


f 
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- [ CIVIL APPELLATE JURISDICTION J 
Before Mr. Justice Sabyasachi Mukherji and Mr. Justice Rabindra Nath Pyne 
Decision: March 21, 1974 
Asim Kumar Basu ave ss ee Appellant 
Versus 

I, C. I. (India) (Private) Ltd. & Ors. Ses ... Respondents” 

West Bengal Shops and Establishments Act (13 of 1963), Ss. 7, 13, 14 
—Limitation on jurisdiction of Referee—Reference to Referee in respect 
of whether ‘overtime’ pay is to be determined on basic wages or on 
basic wages together with dearness allowances— Rule 39 of 1964 Rules— 
Interpretation of Statute. 

Asim is an employee of I. C.I (India) (P) Ltd. He made an 
application under section 14 of the W. B. Shops and Establishments 
Act 1963 before the Referee for payment of certain wages alleging 
that the sum claimed had been unlawfully deducted by [. C.J. The 
claim related to dues on account of overtime. I.C.I. disputed the 
claim as made. But the Referee made an order directing payment. 

‘The claim was on the basis that in respect of overtime work done by 
Asim in excess of the period of 36 hours a week he was entitled to 
allowance atthe rate of I$ time the ordinary wages, that is, the ` 
salary together with dearness allowance. ICI’s stand was that in 
respect of overtime work over 36 hours a week but less than 48 
hours a week. Asim was only entitled to be paid overtime allowance 
at the rate of 14 time the basic wages, that is to say, he was not entitled 
to be paid overtime on the ordinary wage together with the dearness 
allowance. This is the main dispute between the parties. 

* Appeal No. 306 of 1971. 


ma 
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Being aggrieved by the order of the Referee directing payment, 
ICL moved a writ application before this Court and obtained a Rule. 
Ultimately the Rule was made absolute wherefrom the present appeal 
was filed by Asim and ICI also filed a cross-obiection. 


There are only two points for consideration in this appeal viz. firstly, 
whether the appellant was entitled to claim overtime allowances at the 
fate of 14 time the basic wages or at the rate of 14 time the ordinary 
wages, that is to say, basic wages together with the dearness allowance 
and secondly, whether the Referee under the Act had jurisdiction to 
entertain the application of Asim. 


HELD: The contentions that require consideration in this case, are 
whether the allowance for the overtime claimed by the appellant can be claimed 
under the Act or can be computed in accordance with the provisions of 
section 13 read with Rule 39 of the Rules framed under the Act 
of 1963 and secondly, whether the right of the appellant to compensation, 


_ if any, for any overtime for any period of work over 36 hours a week 


but less than 48 hours a week should be computed in accordance with the 
contractual rights of the parties On the first question if is necessary 10 
consider whether determination of aforesaid contentions is of such a nature 
that could not be decided or determined by the Referee or authority under 
the Act of 1963. These two contentions are really linked up together. 


The expression “overtime” has not been defined in the Act. Section 
7 of the Act does not provide that when it speaks of “wages payable to 
such person in respect of such overtime’, the overtime contemplated is 
overtime as controlled or as provided by Section 7(2) proviso of the Act. 
Furthermore, it appears that the proviso to sub-section (2) of section 7 
does not really provid for ary statutory overtim2. What sub-section (2) of 
section 7 provides in «ffect is that there should not be overtime beyond a 
certain period, that is to say, there is a toral prohibition on overtime beyond a 
certain period so that the employees may not be exploited or made to 
work beyond a certain time on the temptation of earning overtime. It 
does not provide any ceiling for overtime within this period. According to 
the dictionary meaning the word “overtime” means “extra time’, beyond 
regular hours of work. 


Therefore, on the construction of the relevant provisions of the Act 
taken. together with the plain meaning of the expression “‘overtime”’, 
it should be held that the appellant was entitled to overtime allowance as 
claimed by him, that is to say, overtime allowance at the rate of one and 
one half time of the ordinary wages in accordance with the Act. It is 
also quite clear from the language itself as used Incidentally it may be stated 
that this conclusion is also supported by the lagislative history inasmuch 
as the present Act was passed after repealing the previous Act of 1940. 


True itis that Section 24 of the Act was not decisive of the 
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question. But section 24 though not decisive of the question is a relevant 
pointer of the fact that section 7(2) does not necessarily provide for any 
Statutory overtime as urged by the Counsel for the respondent no. 1. There- 
fore, the overtime allowance, as claimed by the appellant, was proper and 
he was entitled to overtime allowance at the rate of 14 time the ordinary 
rate of wages to be calculated in accordance with the provisions of the Act. 

The next point for consideration is whether under section 4 of tif 
Act, the Referee had jurisdiction to decide the question which he was 
called upon to do. 


In the present case, it is not in dispute that the appellant is entitled 
to overtime ; it is not in dispute that what would be the amount calculated 
either way, but what is in dispute is whether it should be calculated either at 
the rate of 1} time the ordinary wages or 14 time the basic wages. 
This dispute can be resolved by reference to the terms under section 13. 
This would not present any difficulty. Therefore the Referee had jurisdiction 
to decide the dispute referred to him. 

Cases referred to :— 

(1) . Indian Oxygen Ltd v. Their Workmen, AIR 1969 SC 306 

(2) The Workmen of Calcutta Electric Supply Corporation Ltd. v. 
The Calcutta Electric Supply Corporation Ltd., AIR 1973 SC 2143 

(3) Alembic Chemical Works v. Workmen, AIR 1961 SC 647 

(4) -Payment of Wages Inspecior y, B.E.S. & I. Co., AIR 1969 SC 590 

(5) Aruncharan Mukherjee and Another v. S. N, Deb and others, the 
judgment delivered on the 24th of February, 1972 by Amiya Kumar 
Mukherji, J. : 

(6) Messrs. Carew & Company Limited y. Sailaja Kanti Chatterjee and 
another ($972) (I1) LLJ 369 

(7) Gian Chand Isar Dass v. M/S. G. Kay (Kay) Industries, 1971 
11 Labour Industrial Cases 1360 l 

(8) V. K. Gobindaswami y. N. Nunjappa, 1973 (1) LLJ 459 

(9) Sri Kamal Prasanna Ray & Ors. v. Shri Maurice Hyame, 17 


CWN 64 l 
Somnath Chatterjee and R.. N. Bajoria. Ke ... for the Appellant 
P. P..Ginwala and Arijit Choudhury. oe ... for the Respondents 


The judgment of the Court was as follows :— 


Mukherji, J. : Ashim Kumar Basu, the Appellant herein, is employed 
in the establishment of J.C.I. (India) Private Limited, the Respondent 
No. 1 herein. 

2. The Appellant made an application under Section 14 of the 
West Bengal Shops & Establishments Act, 1963 before the Referee for 
payment of wages amounting to Rs. 110.66 paise alleging that the said 
sum had been unlawfully deducted by the said Respondent No. 1. The 
said application was made on the 21st of October 1967. The claim 


1978 (1) CLJ) Asim Kumar Basu v. I.C.I. (India) (Pyt.) Ltd. 433 


related to dues on account of overtime. It appears that subsequently, 
the appellant filed another application whereby he amended the claim and 
sought relief only in respect of Rs. 97.25 paise. The respondent No, 1 
disputed the claim of the appellant and on the 6th of February 1968 the 
Referee under the aforesaid Act made an order directing payment of 
Rs. 97.25 paise to the appellant under Seetion 14(3) of the West-Bengal 
SĦops and Establishments Act 1963. The claim of the appellant was on 
the basis that in respect of overtime work done by him in excess of the 
period of 36 hours a week he was entitled to allowance at the rate of 
l time the ordinary wages, viz, the salary together with the dearness 
allowance. The stand of the Respondent No. 1 was that in respect of 
overtime work over 36 hours a week but less than 48 hours a week the 
appellant was only entitled to be paid overtime allowance at the rate of 
1} time the basic wages, that is to say, he was not entitled to be paid over- 
time on the ordinary wage together with the dearness allowance. This 
was the main point in dispute between the parties. No specific point 
was taken in the written statement filed before the Referee questioning the 
jurisdiction of the Referee to adjudicate upon the dispute pending before 
him. In course of argument however, before him it was urged that the 
dispute related to an industrial dispute between the parties and as such 
the Referee was not competent te adjudicate upon the dispute. The 
Referee entertained that objection but overruled it holding that this 
was a claim under the Act and he had jurisdiction to decide the matter, 
on the merits it was eontended that in view of the provisions of section 
7(2) of the West Bengal Shops and Establishments Act 1963 read with Sec. 
13 of the said Act it was not possible for the appellant to claim under the 
Act any overtime allowance unless and until the appellant established 
that he had worked beyond 48 hours a week, which was not the case here. 
It was therefore urged that any claim for overtime within the period of 
36 hours to 48 hours of the Appellant should be based on the contractual 
rights and liabilities of the parties and could not be the subject matter of 
adjudication under the West Bengal Shops and Establishment Act, 1963 
and as such section 13 of the said Act was not applicable. It was conten- 
ded, further, that there was a statutory overtime contemplated by the 
scheme of the various provisions of the said Act and it was the statuto-y 
overtime in respect of which a claim could be entertained by the Referee 
in areference under West Bengal Shops and Establishments Act, 1963. 
The Referee was unable to accept this contention. 

3. Being aggrieved by the aforesaid decision of the Referee on the 
15th of March 1968 the Respondent No. 1 moved an application under 
Article 226 of the Constitution challenging the order dated the 6th of 
February 1968, passed by the Referee as mentioned hereinbsfore and 
obtained a rule nisi. The said application came up for hearing before 
T.K. Basu, J., and by a Judgment delivered and an order passed on the 
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20th ‘day of May 1971 the learned Judge has made the rule nisi absolute 
and has quashed the order dated the 6th of February 1968. The learned 
Judge held that inasmuch as determination of the que tion before the 
Referee involved complicated questions of law and fact the Referee under 
the West Bengal Shops and Establishments Act 1963 was not competent to 
entertain the application and adjudicate the dispute. He, accordingly 
held that the order of the Referee was without jurisdiction, on the merfts 
however, the learned Judge came to the conclusion that the appellant was 
entitled to succeed. According to the learned Judge, in view of the 
changes made in the provisions of the West Bengal Shops & Establish- 
ments Act 1963 in contradistinction to the Bengal Shops & Establishmen‘s 
Act, 1940, the allowance that was payable in respect of overtime had to 
be judged from ordinary point of view and there was no statutory overtime 
contemplated in the said Act. This appeal has been preferred against the 
aforesaid Judgment of T.K. Bzsu, J, dated the 20th of May 1971. Tke 
Respondent No. 1 has also filed a cross-objection challenging the findings 
of the learned Judge on the merits. 

4. There are only two points for consideration in this appeal viz. 
firstly, whether the appellant was entitled to claim overtime allowances 
at the rate of 14 time the basic wages or at the rate of 14 time the ordi- 
nary wages, that is to say, basic wages together with the dearness allowan- 
ces and secondly whether the Referee under the Act had jurisdiction to 
entertain the application. It is not in dispute that in the establishment of 
the Respondent No. 1 the normal period of work a week was 36 hours in 
respect of the employees of the type of the appellant. It is also not in: 
dispute that under the contract and the settlement which is binding on the 
parties and to which reference has been made by the Referee in his order, 
the appellant was entitled only to be paid overtime allowances at the rate 
of t4 time the basic wages, that is to say, without taking into considera- 
tion the dearness allowance. j 


5. We are concerned with the rights of the parties under West 
Bengal Shops & Establishments Act, 1963. It would therefore, be relevant 
to refer to certain provisions of the Act. The West Bengal Shops & 
Establishments Act, 1963 came into force on the 15th of August 1964. 
This is an Act to regulate holidays, hours of work, payment of wages 
and leave of persons employed in Shops & Establishments. The State- 
ment of objects and reasons stated that the object of the Act was to repeal 
the Bengal Shops & Establishments Act 1940 and to introduce in its place 
a new legislation with the view to eliminate various defects in the existing 
Act and providing some additional benefits to the employees It must 
however, be exphasised that the Act itself does not provide for any 
amount of wages to be paid to the workers, that has to be decided in 
accordance with the other provisions of law. According to the Act wages 
mean as defined in Payment of Wages Act 1936. Section 4 of the Act 
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makes some of its provisions non-applicable to certain establishments, 
Shops & Persons. Section 5 deals with holidays in Shops and Establish- 
ments, Section 6 deals with hours of work in shops. Section 7 is relevant 
for our purpose and it would be necessary to set out the relevant provi- 
sions of the said section :- 
“7. Hours of work in establishments :- 
° (1) Inno hotel, restaurant, eating-house or cafe shall the hour 
of closing be later than eleven o’cloek post meridiem. 
(2) No person employed in an establishment shall be required or 
. permitted to work in such establishments for more than etght hours - 
and a half in any one day or for more than forty-eight hours in any 
week or after the hour of closing of such establishment. 
Provided that a person employed in an establishment may be required or 
permitted to work cvcrtime in such establishment so, however, that. 
(i) the total number of hours of his werk including overtime 
work shall not exceed ten hours in any one day, and 
(ii) the total number of hours worked overtime by him shall not 
exceed one hundred and twenty hours in any one year. 
(3) No person employed in an cstablishment shall be required or 
permitted to work in such establishment for more thao six hours in 
any one day unless he has been allowed an interval for rest of at least 
one hour during that day., 
(4) 
Sections 8, 9 and 10 dea! with specal provisions as to the T of 
young persons in Shops and Establishments. Section 11 deals with leave. 
Section 12 deals with persons employed to be entitled to wages for a 
period of privilege leave in case of termination of service. Section 13 
deals with wages for overtime work. The relevant portions of Section 13 
of the Act provides as follows :- 


“13. Wages for overtime work : When any person employed 
in a shop or an establishment is required or permitted to work over- 
time in such shop or establishment, the wagés payable to such shall be 
calculated at the rate of one and one-half times of the ordinary rate of 
wages, payable to him, and such ordinary rate of wages: shall be cal- 
culated in such manner as may be prescribed. 

Provided that this section shall not operate to the prejudice of 
any higher rate of overtime wages granted under any agreement, award, 
custom or convention. 

Section 14 deals with Payment and recovery of wages. Sub-seetion (1) 
provides the.period by which the wages should be paid ; sub-seetion (2) 
provides for an application in case of deduction made from the wages of 
any person employed in a shop or establishment. Section 15 deals with 
notice of termination or services. Section 16 deals with registration of 
Shops and Establishments. Section 17 deals with shop-keepers and 


436 Asim Kumar Basu v. ILC TI. (India) ( Pvt.) Lid. [1978 (1) CLJ 


employers maintaining and keeping records. Section 18 deala with persons 
employed to be furnished with letter of appointment. Section 19 deals 
with appointment of inspectors and Section 20 deals with powers of 
Inspectors. Section 21 deals with penalties and section 22 deals with 
procedure and certain other provisions and incidental matters. In this 
connection it will be also necessary to refer to the provision of Seetion 
24 of the Act which deals with saving of certain rights and privileg@s. 
Section 24 of the Act provides as follows : 

“24. Saving of certain rights and priviieges: Nothing in this 
Act shall affect any right or privilege to which any p:tson employed ` 
in any shop or establisnment is entitled on the date of the, commence- 
ment of this Act under any law forthe time being in force or under 
any contract, custom or usage which is in foree on that date, if such 
right or privilege is more favourable te him than any right or privilege 
conferred upon ‘him by this Act or granted to him at the time of 
appointment. í 

We have referred to the provisions of Section 13 where it has been provi- 
ded that when any person employed in a shop or an establishment is 
required or permitted to work overtime in such shop or establishment, 
the wages payable to such person in respect of such overtime work shall 
be calculated at the rate of one and one half times of the ordinary rate of 
wages payable to him, and such ordinary rațe of wages shall be calculated 
in such manner. as may be prescribed. That has been prescribed by rules 
framed under the Act. Rule 39 of the West Bengal Shops & Establish- 
ment Rules, 1964 provides calculation of ordinary rate of wages of over- 
time ; for the purpose of section 13 the ordinary rates of wages shall be 
calculated in the manner specified io Schedule IV. Schedule IV to the said 
Rules gives the table of calculation of ordinary rates of wages and the 
note to the said Schedule provides as follows :— 

“Note :—If in any shop or establishment’ the working hours are 
less than what are prescribed in the Act, the ordinary rate of wages per 
hour in such shop or establishment shall be determined in the like 
manner by dividing the daily, weekly and monthly wages by the total 
number of normal hours of work actually worked per day, week or 
month as the caseymay be by the persons employed.” 

Wages as mentioned hereinbefore will mean the same thing 
as defined according to the Payment of Wages Act, 1936. 
The expressions “Wages” under ' Section 2 (v) under Payment 
of Wages Act, 1936 includes, inter alia, remureration payable 
under any award or setilement between the parties or only of 
the court and any remuneration to such a person employed is entitled 
in respect of overtime work or holiday or any leave period. As 
mentioned, hereinbefore, two contentions require consideration io this 
case, whether the allowance for the overtime claimed by the appellant 
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can be claimed under the Act or can be computed in accordance with the 
provisions of sections 13 read with Rule 39 of the Rules framed under 
the West Bengal Shops & Establishments Act, 1963 and secondly, whether 
the right of the appellant to compensation, if any, for any overtime for 
any period of work over 36 hours a week but less than 48 hours a week 
sheuld be computed in accordance with the contractual rights of the | 
parties. On the first question it is necessary to consider whether determina- 
tion of aforesaid contentions is of such a nature that could not be decided 
or determined by the Referee or authority under the West Bengal Shops & 
Establishments Act, 1963. These two contentions are really linked up 
together. If it is found that the question of the right to get overtime 
involves a detailed examination of the rights of the parties under the law 
or if it involves complicated questions either of law and fact then in view 
of the decisions of the Supreme Court to which we shall refer hereinafter, 
the authority under the West Bengal Shops & Establishments Act, 1963 
was not competent to entertain this dispute. If, on the other hand, it 
appears that the question of overtime allowance that the appellant is 
entitled to does not involve either any complicated question of law or 
fact or does not involve any question of adjudication of rights of the 
parties to get overtime allowances then in such a case mere computation 
of overtime allowances would be within the jurisdiction of the authority 
under the West Bengal Shops & Establishments Act, 1963. The expression 
“Overtime” has not been defined in the Act, but it was contended by 
Counsel for the respondent No. 1 that though overtime had not been 
defined in the Act, the overtime that was contemplated by the Act and 
in respect of which rights had been given in the Act could be gathered 
from the scheme of the Act and for this purpose Counsel drew our attention 
to two main provisions of the Act, namely, section 7 and section 13. Acco- 
rding to Counsel for the Respondent No. | the proviso to sub-section (2) 
of section 7 to which we have referred hereinbefore enlarges the scope of 
sub-section 2 of section 7 provides that there could not be any overtime 
which was beyond 120 hours in any one year or 10 hours in one day. If 
these two sub-clauses of the proviso according to Counsel were taken into 
consideration the net effect of the proviso was that the overtime as conte- 
mplated by the Act would not be any overtime which was less than 
48 hours a week. In effect, what Counsel sought to argue was that the 
proviso to sub-section (2) of section 7 provided an embergo on the 
overtime in the sense that less than that period of overtime the 
statute would not operate. In support of the contention that a 
proviso of this nature should be so construed, Counsel relied on Craies 
on Statute law, 7th Edn., PP. 218 and 2!9. Counsel further submitted 
that if that was the effect of section 7(2), then under Section 13 when it 
spoke of “Wages payable to a person in respect of overtime” it meant 
overtime in excess of 48 hours a week because that was the situation that 


438 Asim Kumar Basu v. I.C.I. (India) ( Pvt.) Ltd. [1978 (1) CLJ 


was being eontemplated by the Statute and Counsel therefore urged only 
in such causes that statutory right had been given of calculating such 
overtime allowance on the basis of one and one half times of the ordinary 
rate of wages. Counsel, therefore, urged that in respect of overtime 
which did not fall within the statute, that is to say, which did not exceed 
48 hours a week the statute did not provide for calculating any overtime 
allowances. Counsel urged that such wages, if any, payable under the 
law should be determined in accordance with the bargain between the 
parties. As mentioned before the real question, therefore, is whether 
section 13 when it speaks of “Wages payable to such person in respect 
of such overtime” it covered “Overtime? as controlled or as 
contemplated by the proviso to sub-section (2) of Section 7 of the 
Act referred to hereinbefore. Counsel submitted that any other constru- 
ction would lead to hardship because, according to Counsel, this was a 
legislation which was to ensure the rights of the employees in shops and 
establishments against exploitation of the labour by the employers but 
such rights were given in terms specified in the statute and if a parti- 
cular contract had provided terms beneficial to the emplcyecs 
it could not have been contemplated that those rights should be 
enforced along with the rights given by the statute. It is however, diffi- 
cult to accept the construction contended for by Counsel for the Respon- 
dent No. 1. As mentioned hereinbefore overtime is not defined in the 
statute itself. Section 7 does not provide that when it speaks of “Wages 
payable to such person in respect of such overtime” the overtime contem- 
plated is overtime as controlled or as provided by Section 742) proviso 
of the Act It would be reading something in the section if we accept 
the contention of Counsel for the Respondent No. 1 on this aspect. Fur- 
thermore in our opinion it appears that the proviso to sub-section (2) of 
Section 7 does not really provide for any statutory overtime 
as Counsel described it. What sub-section (2) of Scction 7 provides 
in effect is that there should not be overtime beyond a certain 
period, that is to say, there is a total prohibition on overtime 
beyond a certain period so .that people may not be exploited or made to 
work beyond a certair time on the temptation of earning overtime. It 
does not provide any ceiling for overtime within this pcriod. As mentioned 
hereinbefore, as there is no definition of overtime it is permissible to 
accept the dictionary? meaning of overtime to which the Referee has 
referred. According to the dictionary meaning overtime means extra 
time, beyond regular hours of work. 

6. In this case it is undisputed that the appellant has worked extra 
time beyond regular hours of work if by regular hours of work, we under- 
stand the normal period of work by employees of the type of the appellant 
in that establishment. Therefore, beyond 36 hours of week and within 
48 hours a week the appellant, according to the dictionary meaning, has 
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worked overtime, he was entitled to get overtime. Indeed that the 
appellant is entitled, to overtime is not indispute. That is also how the 
parties understood the meaning of the work overtime as would be apparent 
from the averments made in paragraph 4 of the petition in this case. The 
expression “Overtime”, has also come up for consideration by the 
gupreme Court. In this connection reference may be made to the decision 
ef the Supreme Court in the case ef (1) (Indian Oxygen Ltd. v. Their 
workmen) AIR 1969 SC 306 and the observations of the court at page 311. 
Reliance was placed on the decison of the Supreme Court in the case of 
(2) (The workmen of Calcutta Electric Supply Corporation Limited v. The 
Calcutta Electric Supply Corporation Limited) ATR 1973 SC 2143. There- 
fore, on the construction of the Act taken together with the plain meaning 
of the expression ‘‘Overtime’” we are of the opinion that the appellant 
was €ntitled to overtime allowance as claimed by him, that is te say over- 
time allowance at the rate of one and one half times of the ordinary wages 
in accordance with the Act. That in our opinion is quite clear as mentioned 
hereinbefore from the language used. We may however, note that this 
conclusion is supported by the legislative history in as much as this Act 
was passed after repealing West Bengal Shops and Establishments Act 
1940. It weuld be relevant in this connection to set out Section [3 of 
the old Act which was in the following terms :- 

“When any person employed in any shop er establishment for 
public entertainment or amusement is required or permitted to work 
overtime in such shop or establishment in excess of the maximum limit 
of kours of work specified respeetively in sub-section (2) of Section 7 
and sub-section (1) of section 10 the wages payable to such person in 
respect of such overtime work skal! be calculated at the rate of one and 


(one half) times the............ordinary rate of wages payable to him 
and such ordinary rate of wages shall be calculated in the manner 
prescribed.” 


Section 7(2) of the old Act was in the following terms - 

“No person employed in a shop shall be required or permitted to 
work in such shop for more than ten hours in any one day and for 
more than fifty six hours in any one week and after the hour of half 
past eight O’clock post meridiem.” 

Good deal of argument was advanced before us on the question as to what 
extent we can look ta the legislative history in construing the provisions of 
an Act. In the view we have taken as mentiened hereinbefore, it is not 
necessary, for us to refer to this controversy in dstail. It is, however, 
permissible in our opinion to take note in aid of a conclusion of the fact 
that there has been a departure in the language used by the legislature 
and in this connection reference may be made to the observations appea- 
ring at pages 142 and 143 of Craies on Statute Law, 7th Edn. We may 
also refer to the object of the later lagislation which was infer alia to 
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provide employees with some additional benefits. Reliance in this connec- 
tion may -be place on (3) Alembic Chemical Works v. Workmen, AIR 
1961 (SC) 647. 

7. In this connection we may also refer to section 24 of the Act. 
The learned Judge has come to the conclusion that section 24 of the Act 
was not decisive of the question. That is true. But section 24 though not 
decisive of the’ question is a relevant pointer of the fact that section 7(2) 
does not necessarily provide for any statutory overtime as urged by 
counsel for the Respondent No. l. For the aforesaid reasons we are in 
agreement with the learned Judge in so far as he held that overtime allow- 
ance; as claimed by the Appellant was proper and the appellant was 
entitled to overtime allowance, at the rate of 14 time the ordinary rate 
of wages to be calculated in accordance with the Act. 

8. The next question, therefore, arise is whether under Section 14 
the Referee had jurisdiction to decide this question. It was contended 
that the Referee was not expected te decide a questien of controversy of 
this nature. In support of this contention our attention was drawn to the 
fact that no qualification had been provided for the appointment of the 
Referee. It was further urged that Section 14 did not confer upon the 
Referee powers of a civil court. It was next urged that what was contem- 
plated was mere giving effect to the scheme of the Act and not determina- 
tion of any right of the parties. Section 14 provides for au appeal from 
an order of the Referee or the author.ty under the Act. Section 14 also 
empowers the Referee to deoide whether there was any bonafide error or 
dispute as to the amount payable. As mentioned hereinbefore in support 
of this contention reliance was placed on the decision of the Supreme 
Court ir the case of (4) Payment of Wages Inspector v. B. E.S. & 
I. Co., AIR 1969 SC 590. The effect of this decision has been considered 
by various decisions to which our attention was drawn. It was considered 
by me in a judgment in the case of (5) Aruncharan Mukherjee & Another 
v. S. N. Deb & Others the judgment delivered on the 24th of February, 
1972, by Amiya Kumar Mukherji, J., in (6) Messrs. Carew & Com- 
pany Limited v. Sailaja Kanti Chatterjee and another (1972; II LLJ 369 
in the case of (7) Gian Chand Isar Dass v. M/s. G. Kay (Kay) Indus- 
tries 1971 II Labour Industrial Cases 1360 by the Mysore High Court in 
the Case of (8) V. K. Govindaswamy v. N. Nanjappa 1973 (I) LLJ 459 
as also by the Division Bench of this Court in the case of (9) Shri Kamal 
Prasanna Ray & Ors. v. Shri Maurice Hyam 77 C.W.N. 64. The 
` Supreme Court in the case of payment of wages Inspector v. B.E S. & 
I Company, AIR 1969 S.C. 590 was concerned with the jurisdiction of 
the au hority under section 15(2) of the payment of wages Act 1936. 
There an application was made under section 15(2) of the Payment of 
Wages Act, 1936 claiming compensation under section 25FF of the 
Industrial Disputes Act, 1947. The defence taken by the ex-employer 
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was that he was not the person responsible for the payment of compen- 
sation and that the right of the workmen wus defeated by reason of 
proviso to section 25FF being applicable inasmuch as these workmen had 
continued to be in the emploment of the new employer, and that there 
had been no interruption in their employment, and that the terms and 
conditions of service given to them by the new employer were in no way 
less favourable than those they had when the old employer was the em- 
ployer and that the new employer was responsible for payment of compen- 
sation if any retrenchment took place in future. These being the points 
it was held by the Supreme Court that in view of the scheme of the 
payment of wages Act, 1936 the authority of limited jurisdiction could 
not have the authority to determine the dispure before him. Here in this 
case it is not in dispute that the appellani is entitled to overtime, it is not 
in dispute that what would be the amount calculated either way what is in 
dispute is whether it should be calculated either at the rate of 1} time the 
ordinary wages of 14 time the basic wages. This dispute can be resolved by 
reference to the terms under Section 13 if we do not accept the contention 
which we find cannot be accepted of counsel for the respondent No. I, 
on the construction of the Act. This is our opinion presents no difficulty. 

9. In the aforesaid view of the matter it cannot be said that the 
Referee had no jurisdiction to decide the dispute referred to him. In the 
aforesaid view of the matter we are unable to accept the conclusion of the 
learned Judge in so far as he held that the Referee was not competent to 
decide the question. 

10. Before we conclude however we must further take note of the 
fact that counsel for the Respondent No. 1 sought to argue in support of 
the cross-objection an additional ground. The ground is set out in the 
letter dated the 7th of March 1974 which is in the following terms :— 

“That the order of the reference isin any way erroneous and 
should have been so held by the Learned Judge in asmuch as since the 
definition of wages in the West Bengal Shops & Establishments Act 
1963 read with the Payment of Wages Act 1936 includes remuneration 
for overtime such definition cannot be applied in determining the rate 
of remuneration for overtime and accordingly upon a proper constru- 
ction of Section 13 of the said Act and Rule 39 and schedule IV of 
the Rules the ordinary rate of wages should be determined by taking 
into consideration only the basic wages and not dearness Allowance 
or any other allowance”. 

Counsel for the Appellant objected to this ground being argued. There 
is a good deal of substance in the objection. ‘Even if we allow counsel for 
the respondent No. 1 to urge this point we are unable to accept this cont- 
ention because of the agreement between the parties and the averments 
made under paragraphs 3 and 4 of the petition. Furthermore the Referee 
has not proceeded in calculating the overtime on the basis of doubly 
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calewlating the overtime that is to say after taking into consideration the 
overtime allowance and thereafter calculated the overtime allowance. 
Therefore, this difficulty would really be of mere academic nature. In the 
aforesaid view of the matter we do not think that this contention has 
any substance. 

11. In the aforesaid view of the matter this appeal is allowed. The 
order of the learned Judge dated the 20th of May 1971 is hereby set aside. 
The Judgment of the learned Judge in so far as he held that the Referee 
had no jurisdietion is also set aside. The J udgment of the learned Judge 
in so far as he held that the appellant was entitled to claim overtime 
allowance under the new Act is upheld. In the aforesaid view of the 
matter the cross-objection is dismissed. The application under Article 
226 of the Constitution is also dismissed and the rule nisi is discharged. 
There will be no order as to costs. 

There will be a stay of operation of this order for a period of four 
weeks. 

Pyne, J. : I agree. 


N.C: S. eet 
[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerji : 
Decision: March 15, 1978 
Ranjan Kumar Safui a ia oe Petitioner 
Versus 
Sm. Ashalata Haldar & Ors. kag . «+ Opposite parties* 


West Bengal Land Reforms Act 1955 (10 of 1956), Sec. 8(1)— Right 
of pre-emption under— Right available to two classes of persons only in case 
of transfer for money consideration subject to exceptions as indicated in sec. 
8(2)—Construction of deed of transfer. 


The point for consideration is whether or not the petitioner as co- 
sharer tenant was entitled to pre-empt the transfer effected by a deed 
dated June, 18, 1973 by the opposite parties 2 to 5 in favour of the 
opposite party no. I. In otherwords, whether or not the aforesaid 
transfer was subject to the provisions of section 8 of the West Bengal Land 
Reforms Act 1955. 

HELD: The provisions of section 8(1) of the West Bengal Land 
Reforms Act should be strictly followed. Therefore, the right of pre- 
emption under section 8(1) is available to the two classes of persons 
mentioned in the said section only in case of a transfer for money considera- 
tion subject to the exceptions indicated in section 8(2). 


*Civil Rule No. 4409 of 1975. 
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In order to consider the real nature of a transaction, the 
deed of transfer should be considered as a whole and due regard should 
be paid to the recitals and the operative part of the deed. So far as 
the present case is concerned it appears that the vendors had conveyed 
the disputed property as a reward or remuneration of the vendee who had 
rendered assistance to the vendors in the matter of recovery of their shares 
ofdhe ancestral properties from their brothers. The document clearly 
Stipulated that the vendors were conveying and/or relinquishing the pro- 
perty in question as a reward and not for any money consideration. In 
otherwords, the document dated 18.6.73 isa deed of transfer; the consi- 
deration for the transfer is not money but service rendered. Therefore 
the transaction in question not being for money consideration, the same 
can not give rise to a right of pre-emption. That being the position, the 
instant application under section 8(1) of the Act by the petitioner was 
not maintainable in law. 


Cases referred to :— 
(1) Commissioner of Income-tax v. Motor and General Stores Pyt. 
Ltd. 1967 (3) SCR 876 
(2) State of Madras y. Ganon Dunkerley & Company (Madras) Ltd. 
AIR 1958 SC 560; 1959 SCR 379. 
(3) Ghulam Muhammad v. Tek Chand and others, AIR 1921 Lahore 82 


(4) Kutubuddin Ahammed & others v. Kashim Ali & Another, 76 
CWN 57 

(5) Commissioner of Income-tax y. M/s. Motor and General Stores 
(P) Ltd., AIR 1968 SC 200 

(6) Radhakrishna Laxminarayan Toshniwal v. Sridhar Ramchandra 
Alshi and others, AIR 1960 SC 1368 : 

(7) Bishnu Singh and others v. Khazan Singh, AIR 1958 SC 838 


B. C. Banerjee, P. K. Sengupta and Asish Kumar Sanyal...for the Petitioner. 
Bhakti Pada Ghosh and Balai Chandra Roy ... for the Opposite parties 


The judgment of the Court was as follows :— 


This Revisional Application arises out of a proceeding under 
Section 8 of the West Bengal Land Reforms Act, 1955. One Surya 
Kanta Haldar (since deceased) was a raiyat in respect of the lands 
tecerded in C. S. Khatian No. 1333 (eorresponding to R. S. Khatian No. 
1824}, mouza Matla, within P. S. Canning, district 24-Parganas. Accor- 
ding to the petitioner, on 3ist July, 1961 one Charu Chandra Karma- 
kar by purchasing about ‘05 acres of land in R. S. Dag No. 3720/5693 
and 3720/5729 appartaining to the aforesaid jama from some of the 
heirs of Surya Kanta Haldar had beeome a co-sharer. On 3rd Septem- 
ber, 1971 the petitioner had purchased the said ‘05 decimals of 
land from Hazari Karmakar & Ors. who were successors-in-interest 
of Charu Chandra Karmekar and he had become a co-sharer tenant in 
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respect of the said R. S. Khatéan No. 1824 of mouza Matla. On 18th 
July 1973 the proforma-opposite parties 2 to 5 who were the daughters 
of deceased Surya Kanta Haldar executed a kabala transfering ‘624 acres 
of land (including ‘193 acres of land in the aforesaid Dag No. 3720/5729) 
in favour of the opposite party No. 1. 

2. On 30th August, 1974, the present petitioner filed an appli- 
cation under Section 8 of the West Bengal Land Reforms Act, intep- 
alia, praying fer pre-emption in respect of the said *19% acres of land 
in R. S. Khatian No. 1824 out of the property transferred by the pro- 
forma-opposite , partizs 2 to 5 to opposite party No. 1. The present 


petitioner alleged that he was a co-sharer tenant and secondly he was an- 


owner of the lands adjo.ning to the transferred lands. The opposite party 
No. tl and the proforma-opposite parties 2 to 5 had contested the 
said case. 

3. The learned Munsif, Ist Additional Court, Baruipore, dismissed 
the said application of the petitioner under Section 8 of the West Bengal 
Land Reforms Act. The learned Munsif found that his application for 
pre-emption on the ground of vicinage was barred by limitation. Secondly, 
the disputed land was a homestead and therefore it was not a raiyati 
holding and the petitioner was not a co-sharer tenant. Thirdly, the transfer 
in question net being for monetary consideration, the same was net liable 
to be pre-empted under Section 8(1), of the Act. The petitioner being 
aggrieved, by the said decision, preferred an appeal. The learned Additi- 
onal District Judge, 6th Court, Alipore, dismissed the said appeal. The 
learned Additional District Judge held that the present. petitioner was a 
co-sharer and he had not been served with any notice of the transfer 
and, therefore, his preemption application which was made within three 
years from the date of transfer was not barred by limitation. The 
learned Additional District Judge further held that the holding in question 
was a raiyati holding and the present petitioner had become a co-sharer 


raiyat by his aforesaid purchase and his right of pre-emption was not 


otherwise barred. The learned Additional District Judge, however, found 
that the petitioner's application for pre-emption was bound to fail on 
the ground that the transfer in favour of the opposite party No. l was 
not for monetary consideration. According to the learned Additional 
District Judge only transfers for money consideration were subject to pre- 
emption under Section 8{1) of the West Bengal Land Reforms Act, 1955. 
Thereafter, the petitioner obtained the present Rule, 


é 


4. The point for consideration in this Rule is whether or not the 


petitioner as a co-sharer tenant was entitled to pre-empt the transfer 
effected by the deed dated 18th June, 1973 by the opposite parties 2 to.5 
in favour of the opposite party No. 1. In other words, whether or not 
the aforesaid transfer dated 18th June, 1973 was subject to the provisions 
of Section 8 of the West Bengal Land Reforms Act. 


— 
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5. Mr. B. C. Banerjee, learned Advocate for the appellant, has 
submitted that the aforesaid document (Ext. 1) properly construed 
was for a money consideration because the document mentioned the 
money value of each item of the properly comprised in the said sale deed. 
The court in a pre-emption proceeding, accordiag to Mr. Banerjee, need not 
look beyond the document in question. Therefore, the court cannot examine 
whether the consideration mentioned in the sale deed had actually passed 
orenot, The document in the instant case being a transfer for money 
consideration, the petitioner as a co-sharer tenant was entitled to apply 
for pre-emption. Therefore, the purchase of the opposite party no. i 
was subject to right of pre-emption under Section 8 of the Act. 

6 Section 8{1) has conferred right of purchase by co-sharers and 
contiguous tenants not in respect of all but some kinds of transfer of 
a portion or share of a holding of a raiyat. Sub-section (2) of section 
8 has expressly provided that nothing in Section 8 shall apply to: 
(a) an exchange or partition, (b) bequest or gift or hiba- 
bil-ewaj, (¢) mortgage mentioned in Section 7 and (d) transfer for 
-exclusively charitable or religious purposes or both. A reading of 
sub-section (1) of Section 8 and sub-section (1) of Section 9 of the Act 
would clearly indicate that only a transfer in favour of a stranger of a 
portion or a share of a holding of a raiyat and for which consideration is 
money could be the subject-matter of a proceeding under Section 8(1). The 
deposit of the consideration money together with a further sum of 10% of 
that amount is an essential condition for making an application under 
Section 8(1). Similarly, Section 9(1) provides that on the deposite 
of the consideration money together with a further sum of 10% of that 
amount, the Munsif shall give notice of the application to the trans- 
feree. On such notice being served the transferee or any person interested 
may appear and prove the consideration money paid for the transfer and 
other sums, if any, properly paid by him including the sums paid for 
annulling encumbrances and rent and revenue, cesses or taxes. There- 
upon, the Munsif after an enquiry may direst the applicant to deposit a 
further sum. On such sum being deposited the Munsif is enjoined to 
make order that the amount of the consideration money together with 
the additional amount ordered to be deposited for being paid to 
the transferee. When a transfer of a share or part of a raiyati holding is 
made without money consideration, an applicant under Section 8(1) 
cannot satisfy this requirement of the said sub-section (1) of Section 8 and 
the sub-section (1) of Section 9 cannot be applied. Both voluntary 
and involuntary transfers for money consideration of a share or a 
portion of a raiyati holding in favour of a stranger may give rise to exercise 
of the rights of pre-emption by the co sharer tenants aud the owners of 
adjoining lands. But, the legislature in enacting Section 8(1) has clearly 
confined the exercise of right of pre-emption only to transfers of portion 
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or share of a holding in lieu of money. The expression ‘consideration 
money’ appearing in section 8(1) and 9(1) is synonumous with the word 
‘price’ in its ordinary sense. In other words, ‘the consideration money’ 
in Section 8 has the same meaning as price. Thus, the right of pre-emption 
under Section 8 is exercisable when there is transfer of portion or share 
of a raiyati holding for a price paid or promised or part paid and part 
promised. The Supreme Court in (1) Commissioner of Income Tax v. 
Motor and General Stores Pvt. Ltd, 1967 (3; SCR 876, held that though 
price is not defined in the Transfer of Property Act it is used in the same 
senge as in the Sale of Goods Act, 1930 and means the money cunsidera- 
tion for the sale of goods. The presence of a money consideration fs 
an essential element inatransaction of sale; and if the considera- 
tion is not money, but some other valuable consideration, it may be 
exchange or barter, but not a sale [ see also (2) State of Madras v. Ganon 
Dunkerley & Company (Madras) Ltd, AIR 1958 SC 560 ; 1959 SCR 379, 
at page 397-98-quoted in Mulla’s Transfer of Property Act, 6th Edition, 
page 301 ]. 

4. The nature and character of the consideration for the impugned 
transfer in favour of the opposite party No. 1 has some similarity with the 
consideration in case of a transfer which came up for determination in 
(3) Ghulam Muhammad v. Tek Chand and others, AIR 1921 Lahore 82. 
The said case arose out of a pre-emption suit in connection with an adhlapi 
transaction under which an owner of the land agreed to allow one Ghulam 
Muhammad to sink a well and clear the land attached to it within a 
period of 4 years and on his carrying out his undertaking Ghulam Muham- 
mad was to get possession of 1/3rd of the land as proprietor. He appeared 
to have carried his part of the undertaking and his name was entered in 
the mutation register as the owner of 1/3rd of the entire land attached to 
the well. Both the trial court and the lower appellate court had held that 
the above transaction was a sale and as such liable to pre-emption by the © 
plaintiff. A Division Bench of the Lahore High Court held that for 
exercising right of pre-emption the passing of some monetary considera- 
tion was essential and in the said case no money had passed at all. There- 
fore, the case did not amount to a sale which was liable to be pre-empted. 

8. Amiya Kumar Mookerji, J. in (4) Kutubuddin Ahammed & others 
v. Kashim Ali & Another, 76 CWN 57, held that when land is transferred 
for consideration of a copy of holy Koran under a deed described as hiba- 
bil-ewaj, the same amounted to an exchange and was within the exception 
provided in sub-section (2a) of Section 8 of the West Ben gal Land Reforms 
Act. The learned Judge at page 60, second column observed that the 
word ‘transfer’ occured in Section 8/1) of the Act must be a transfer for 
consideration of money and not a transfer for any other consideration. 
In this connection, he had referred to the above decision of the Supreme 
Court in (5) Commissioner of Income Tax v. M/s. Motor and General Stores 
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(P) Ltd, AIR 1968 SC 200. It may be pointed out that now the ‘sub- 
section (2) of Section 8 of the West Bengal Land Reforms Act has been 


amended by expressly inserting hiba-bil-ewaj in clause (b) of the said sub- 
section (2) of Section 8. 


9. The right of pre-emption has been sometimes characterised 
as a weak right. [n interpreting thé above provision we may bear in our 
mind that there are no equities jn favour of pre-emptor whose Object is to 
disturb a valid transaction by virtue of rights created in his favour by a statu 
te. To defeat the law of pre-emption by any legitimate means is not a fraud 
on the part of either the vendor or the vendee (vide (6) Radhakrishna 
Laxminarayan Toshniwal v. Sridhar Ramchandra Alshi and others, AIR 
1960 SC 1368. See also (7) Bishnu Singh and others v. Khazan Singh, AIR 
1958 SC 838, paragraph 11). 

10. For all these reasons, I conclude that the provisions of Section 
8(1) Should be strictly construed. Therefore, the right of pre-emption 
under Section 8{1) is available to the two classes of persons mentioned in 
the said Section only in case ofa transfer for money consideration subject 
to the exceptions laid down in sub-section (2) of Section 8. 

11. I may now proceed to examine the nature of the document 
(Ext. 1). The said deed, inter alia, recited that on 15th November, (957 
Surya Haldar died leaving the vendors and others as his heirs. It was 
furthers stated that their brothers in collusion with the others had attem- 
pted to deprive them of their shares. In order to recover their shares of 
parental properties the vendors had entered into an agreement with the 
vendee, that-in case they were able to recover their parental properties 
with the help ofajpe vexe, thəy would give up reconvey 1/4th share of 
each of the vendors in favour of the vendee. The said deed further 
recited that the vendors had been very much satisfied and benefited on 
account of the earnest efforts, labour and wiseness ofthe vendee : 


CARIES sjaa ae THs a pfe aa Fela éga Stata 
larats ani jaja fag faa aa aafaa s/3 oe BHA gre 


aasia afa aata agga forslag qo faat witt SRNA | 
The vendors further stated that neither themselyes nor their successors 
would be entitled to elaim any interest or right in the conveyed property 
and if any such claim made, the same would stand rejected. All their 
right, title and iaterestin the properties described in the schedule to the 
kobala would devolve and vest upon the vendee and from the date of the 
execution of the kobala, the vendee would become the absolute owner of 
(he suit property and would be entitled to-enjoy and possess the same by 
inter alia paying rent to the State and by mutating her name. The deed 
further recited that the terms of the agreement shall be treated as a 
part of the consideration for the said deed (Ext. 1). The said agreement 
referred to in the aforesaid kobala (Ext. 1), however, was not produced 
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and exhibited either in the trial court or in the lower appellate court. 

12. Mr. Banerjee, learned Advocate for the petitioner, in order 
to steer clear of the above difficulty in the way of his client pre-empting 
the transactioa submitted that in substance the transaction was for 
money consideration and therefore a sale. He referred to the fact 
that the deed dated 18th June, 1973 (Ext. 1) mentioned the value of 
each item of property described in the schedule. Secondly, the 
document was affixed with stamp under Schedule l(a), Item No. 23 
of the Indian Stamp Actas amended in 1964. I am unable to agree 
with this interpretation of the deed put by Mr. Banerjee, learned 
Advocate for the petitioner. In order to consider the real nature of the 
transaction the document should be considered as a whole and due 
regard should be paid to the recitals and the operative part of the decu- 
ment. I have already mentioned that the vendors conveyed the property - 
as a reward or remuneration of the vendee who had legitimately rendered 
assistance to the vendors in the matter of recovery of their shares of the 
ancestral properties from their brothers. The document clearly slipu- 
lated that the vendors were conveying and/or relinquishing the properties 


in question “ala 3G and not for any money consideration. There- 
fore, the same cannot give rise toa right of pre-emption. The Stamp 
Act is a fiseal statute. Item 23, Schedule (a) mentions conveyance of 
property. The term ‘conveyance’ in Section 2(10) of the Indian 
Stamp Act “‘ineludes a conveyance on sale A. eve. instfament by 
which property whether movable or immovable }s° transfered intervivos 
and which is not otherwise specifically provided for by Schedule 1.” Thus 
the definition in Section 2(10) is notan exhaustive one and secondly 
the said definition is not confined only to a conveyance on sale. But 
every instrument by which property is transferred intervivos and which 
is not otherwise provided is included in the said definition. In the instant 
case, the document (Ext. 1) wasa transfer deed but the consideration 
for the transfer was not money but services rendered by the vendee in 
the matter of recovering the shares of the vendors in their parental property, 
Therefore, I conclude that the lower appellate court has correctly held that 
the transaction not’ being for money consideration the instant applica- 
tion under Section 8(1) by the petitioner was not maintainable in law. 


13. In the above view it is not necessary for me to consider 
whether or not the petitioner already possessed raiyati lands up to 
the ceiling prescribed by Section 14M of the West Bengal Land Reforms 
Act and was not eligible to obtain an order of pre-emption. For the same 
reason I need not deal with the effect of the insertion of the words 
“subject to Section 14M” by Section 7(ii)(a) of the West Bengal Land 
Reforms (Amendment) Act, 1972. : 

For the foregoing reasons, I discharge this Rule. There will be 
no order as to costs. 


S. P. M. ———— 
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[ CIVIL REVISIONAL JURISDICTION | 
Before Mr. Justice Ambica Pada Bhattacharya 
Decision: September 7, 1977 
Golokesh Chandra Ghosh & Others a see Petitioners 


i Versus 
Messrs. Koley Properties (P) Ltd. & Others ... Opposite parties* 


Civil Procedure Code —Or. i rule 10— Addition of party— Eject- 
ment suit against tenant— Members of a Mess which is being run in suit 
property by tenant applied for being added as parties to contest the suit— 
Not necessary or proper parties—No locus Standi - Status of petitioners 
— Order impugned, whether made in error of jurisdiction. 

The petitioners made an application under Or. l rule 10 of the 
Code of Civil Procedure for being added as parties to an ejectment suit, 
They claimed that the tenant against whom the suit for eviction was 
filed by the landlord was not seriously contesting the suit and that the 
said tenant was acting in colusion with the landlord. The petitioners 
who claimed to be the members of a mess which was being run in the 
disputed premises, wanted to be added as parties in the ejectment suit 
to contest the ejectment suit. The court below rejected the said 
application of the petitioners. Being aggrieved, the present Rule was 
obtained by the petitioners. 

HELD: The impugned order cannot be said to have been made 
in error of jurisdiction at all. The petitioners are members of a mess 
and are niether tenants nor are they sub-tenants. The mere fact that 
the premises is used for the purpose of running a mess with a fluctuat- 
ing number of members does not entitle such members to be added as parties 
in a suit for ejectment. 

The petitioners at most are licenses of the tenant and they have 
permissive possession. The decree that may be passed against the tenant 
would be binding on them and the petitioners themselves have no locus 
standi to contest the suit for eviction in the facts and circumstances of 
the case. 

Case referred to :— . 

(1) Jagat Enterprises v. Anup Kumar Daw, 81 CWN 400 
Manindra Nath.Ghosh, K. B. Kanjilal and Zi au 
H. P. Roy Choudhury sdi a for the Petitioners 
Bankim Ch. Dutt and Bhudeb Bhattacharya .. for the Opposite parties 

The judgment of the Court was as follows :— 

This Rule was obtained by the petitioners-30 in number-who applied 
to the City Civil Court Judge in Ejectment Suit No. 205/77 to be added as 
parties under Order 1, Rule 10 of the Code of Civil Procedure. They claim- 
ed that the tenant opposite party No. 2 against whom a suit for eviction has 

*Civil Rule uo. 1938 of 1977. 
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been brought by the landlord opposite party No. | is not seriously countes- 
ting thé suit and that she is in collusion with the landlord. The petitioners 
who claimed to be members of a mess which is being run in the disputed 
premises wanted to be added as parties in the ejectment suit to contest the 
suit for ejectment. The learned Judge in his impugned order dismissed 
such application. The said order is challenged in this Rule as made in 
irregular exercise of jurisdiction. The order impugned in this Rule can- 
not be said to have been made in error of jurisdiction atall. The petitio? 
ners are members of a mess and are neither tenants nor sub-tenants of 
opposite party No. 2. The mere fact that the premises is used for the 
purpose of running a mess with a fluctuating number of members dots 
not entitle the members to be added in a suit for ejectment. 


2. Mr. Ghosh in support of the Rule contends that they are claiming 
interest in the premises as members of the mess for which the premises 
have been let out. The object of letting out of the premises might be 
for running a mess but it is never a monthly tenancy and the only recorded 
tenant is the person in whose name the tenancy has been taken, namely, 
opposite party No. 2. 


3. The members of the mess have no locus standi at all. Mr, Ghosh 
has relied upon a decision of this Court in (1) Jagat Enterprises v. Anup 
Kumar Daw & ors. reported in 81 CWN 400. Sub-lessee claiming an indepe- 
ndant right which can be asserted against the lessor wanted to be added as 
a necessary party in the suit. But such prayer was disallowed and the 
rule was discharged on a finding that in a suit for eviction of the lessee 
the alleged sub-lessee who is not made a party is not entitled to be im- 
pleaded in such a suit on his own to assert his alleged independant right or 
statutory protection as a necessary party. This is the burden of the 
decision as contained in paragraph 12 of the reported judgment. It was 
a case with which the W. B. Premises Tenancy Act, 1956 has no concern. 
I do not think that this decision will help Mr. Ghosh in his submission 
to this court. Apart from that, the petitioners do not claim from the 
very nature of their case to be such lessees claiming independant right 
to statutory protection. The petitioners at most are licensees of the 
tenant and they have permissive possession. The decree passed against 
the tenant would be binding on them and the petitioners themselves have 
no locus standi to contest the suit for eviction in the above circumstances. © 


4. The Rule is, therefore, discharged and the application dismissed. 


5. [make no order as to costs. Let this order be sent to the Court 
below along with the lower court records at once. 


P. R. 
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[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta 
Decision: March 30, 1978 
Gangadhar Bhandari oi ug .. Petitioner 


Versus 

Lalmohan Mukherjee ... Opposite Party* 

West Bengal Land Reforms Act 1955 (10 of 1956), Sec. 8(1)—Pre- 
emption right under—Period of limitation for non-notified co-sharer—3 
years— Improvements effected on disputed land by pre-emptee—- Whether pre- 
emptee is entitled to claim costs for such improvements — If not, why not— 
Service of notice upon pre-emptor—Requisite steps taken by pre-emptee, 
whether entitled to rely upon presumption under Sec. 114 of Evidence Act— 
Appropriate direction given. 


It is now well settled that the limitation for making any application 
in court under any Act, not otherwise provided for, is governed 
by Article 137 of the Limitation Act 1963 which provides for three 
years time from the date of accrual of the right to apply. Accordingly 
for a non-notified co-sharer the limitation for an application in court, if 
there was no service of notice of sale of a portion of the holding on the other 
co-sharers as required by law, for any reason whatsoever, will be three 
years from the date of completion of such sale. If therefore the pre- 
emptor’s case about non-service of noiice of sale is proved the 
application would not be barred by the law of limitation. 


On a perusal of the relevant provisions of the West Bengal Land 
Reforms Act it appears that the ‘‘other sums” referred to therein must 
be sums properly paid by the pre-emptee in respect of land including 
sums for annulling encumbrances, rent, cesses etc. and the word “pay” 
means to give what is due, i.e., by and large acrystalised sum due on 
the estate on the date of transfer except rent, taxes etc. such sums 
appear to be related or be similar to those like rent, cesses, taxes or 
revenue or required for annulling incumbrances or like demands on the 
estate while “improvement” finds no mention in the Act. So, the 
costs of improvements on the land made by the pre-emptee are not allow- 
able to him in law in the event of sale of such land. 

The provisions of the Act also do not mean or imply that any sum that 
may be spent by the pre-emptee for the improvements on such land 
will be included within the ‘“‘sums properly paid by him in respect of 
the lands. ‘‘Further there is no power conferred 6n the court or proce- 
dure prescribed in respect of such expenditure to determine if they were 
“properly paid” by the pre-emptee apart from the question of quantum 
of improvement . costs. In the absence of any provision express or 
implied, it is not possible to extend the provisions of the Act to 

*C,R.Co No, S551 of 1977, 
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Sums spent by the pre-emptee for improvements in respect whereof his 
decision is final and not amenable to scrutiny by court. Though there 
may be some inequity in bonafide cases in respect of the pre-emptee 
by disallowancing the costs of improvements, such costs again may be 
so high or colossal as to defeat pre-emption altogether to which the pre- 
emptor may otherwise be entitled toin law. This situation is contrary 
to the purposes of the Act. Accordingly, it is obvious that a pre-emptee 
is not entitled to any expenditure for improvements on the land under, 
pre-emption made or effected by him. 

It is contended that if the court considers that the presumption under 
section Íl4 of the Evidence Aet has been rebutted by the debial by the 
pre-emptor about the service of notice of gale, the pre-emptee should 
be given an opportunity to adduce evidence from the records of the conne- 
cted Government Offices to establish such service. The prayer appears to 
be reasonable and is in the interest of justice. A direction to that effect 
has been given by this Court disposing of the Rule. 

Cases referred to :— 


(1) Jitendra Nath yv. Monmohum, 34 CWN 821 

(2) Ajay Kanta v. Sushila Sundari, 47 CWN 184 

(3} Secretary of State v. Sukhchand, AIR 1934 Cal 749 
(4) Kishori Mohan v. Sudhamsyee, AIR 1952 Cal 353 
(5) Sailendra v. Purnender, 74 CWN 897 

(6) Madan Mohan v. Sishu Bala, 76 CWN 1058 


Sailendra Bhusan Baksi and Mrituunjoy Palit ...for the Petitioner 
S.C. Dasgupta and S. Dasgupta os ...for the Opposite Party 


The judgment of the Court was as follows :— 


The Opposite party, the pre-emptor, by his deed of purchase dated 
April 12. 1972 became a cosharer with one Sanat Kumar of the holding 
No. 407 of P.S. Haripal, Mouja Prasaepur District Hooghly. Sanat by 
a kobala dated February 20, 1973 sold his undivided share to the petitioner 
herein, the pre-emptee. On the allegation that notice of the sale was frau- 
dulently not served on him nor had he any knowledge of the sale earlier 
than December 16, 1974, the pre-emptor filed an application on January 
21, 1975 before the learned Munsif, Second Court, Chandannagore for 
transfer of the said share to him on deposit of the consideration money 
and compensation under Section 8 of the West Bengal Land Reform Act, 
1955. The application was opposed by the pre-emptee on the ground of 
limitation, as the application was not filed within the statutory period of 
three months from the service of notice under Section 5(5) and no fraud 
was committed in regard to service of notice. Further the pre-emptee 
claimed that he had made substantial improvements in the land by digging 
a tank in a portion thereof and making it suitable for cultivation with the 
earth therefprm while providing for irrigation incurring expenses of Rs. 
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2000/- only. These facts were known to the pre-emptor who had come up 
long after the statutory period to grab the property since made valuable 
and the application i? the circumstances should be dismissed. 

2. During trial, it transpired that the pre emptee had taken all steps 
for service of noticcs at the time of registration of his kobala as required 
under section 5(4) by filing requisite notices giving particulars of the transfer 
with process fees mentioning the name of the pre-emptor as the co-sharer 
of the holding in his purchase deed. The trial court found that there 
was no fraud on the part of the pre-emptee in respect of notice and all 
steps as required under section 5⁄4) were taken by him. As there was 
a presumption of regularity of official acts, the pre-emptor having taken 
no steps to rebut the presumption about fraud in matter of service of 
notice and affixation of notice, he was not entitled to the benefit of section 
18 of the Limitation Act. The application was accordiagly dismissed. 

3. Onappeal it was held that there could be no presumption of 
service on the applicant on the evidence of the pre-emptor that no notice 
was served on him and in the absence of the production of the orders of 
the Registrar for service of notice with further endorsement that such 
notice had been served. It was held that Article 137 of the Limitation 
Act, 1963 applied, so that the application was not barred by limitation 
which is three years from the date the right to apply accrues. The appeal 
accordingly succeeded and the pre-emption wis accordingly allowed. 
This rule is directed against this order. It is now settled law that the 
limitation for any application in court under any Act, not otherwise pro- 
vided for, is governed by Article 137 of the Limitation Act 1963 which 
provides for three years time from the date of accrual of the right to apply. 
Accordingly for a non-notified co-sharer the limitation for an application 
in Court, if there was no service of sale of a portion of the holding on 
the other co-sharers as required in law, for any reason whatsoever, will be 
three years from the date of completion of such sale. If therefore the 

pie-emptor’s case abeut non-service of nctiee of sale is proved the appli- 
cation would not be barred by limitation. 

4. We have seen that ‘the pre-emptee took al!l steps requisite for 
service of notice under section 5(4) along with the registration of the 
document. These provisions are similar to those contained in sections 12 
and 13 of the Bengal Tenancy Aet, 1885 in respect of notices of transfer, 
voluntary or in execution of a decree, on the landlord. The Privy Council 
in (1) Jitendra Nath v. Monmohan, 34 CWN 821 had no hesitation in 
presuming, in absence of evidence to the contrary, that the procedure laid 
down by sections 12 and 13 of the Act was duly followed, and that proper 
statutory notice was given of various incumbrances and execution sales on 
the landlords concerned. Mr. Baksi, learned Counsel for the pre-emptee, 
strongly relied on this case in contending that the trial court was entitled 
to presume due service of statutory notice on the co sharer, of the holding 
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and mere oral statement would be insufficient to rebut such presumption. 

5. The Court is entitled to presume official acts being duly performed 
in absence of evidence to the contrary. In this case we have the categori- 
cal denial of the service by the pre-emptor and such denial is obviously 
within his personal knowledge. Accordingly it is permissibe in law to 
hold that the presumption has been rebutted by the pre-emptor so that it 
will not be legal to proceed on the basis of presumption which would 
otherwise be sustainable as when, for example, there. was some postai 
endorsement. As has been contended by Mr. Das Gupta appearing for 
the pre-emptor, it is not possible for the pre-emptor in this case to prove a 
negative presumption while, it appears, the pre-emptee being in possession 
of relevant papers can take out sub-poena calling for the relevant records 

to establish his case of service of notice on the pre-emptor in the usual cour- 
se of official work. If there was any official endorsement of service it would 
be on the pre-emptor to call for relevant records as also serving persen to 
disprove service which is not the case here. 

6. Mr. Baksi referred to section 5(4) ef the Land Reforms Act 
providing for the different modes of service of notice of transfer, namely 
(i) personal service on co-sharers, (ii) affixing a copy thereof in the office 
of the registering office or the court or the office of the Revenue Officer, 
as well as (iii) affixation of a copy of notice on the holding. The different 
modes of service in Clause (ii) seems to be alternative but mode of service 
must take place according to all the modes (i}, (ii) and (iii) as cited 
above, Mr. Baksi submitted that it will be easy for any pre-emptor to 
deny service of notice in respect of any of the three modes laying all bur- 
den on the pre-emptee to establish his case. It, however, does not appear 
that the pre-emptor will be in a position to deny modes (ii) and (iii) 
from his personal knowledge so that there is no SPPISue oso! of any 
unnecessary burden of onus on the pre-emptee. 

7. The next contention is in regard to improvements that may ‘have 
been made on the land under pre-emption. Mr. Baksi drew our 
attention to section 26F (3) of the Bengal Tenancy Act which empowers 
the court to direct the applicants for pre-emption to pay in addition to 
the deposit of consideration and compensation, any amount as the court 
thinks reasonable, paid by the pre-emptee for payment of rent or for 
annulling encumbrances. In (2) Ajay Kanta v. Sushila Sundari, 47 CWN 
184, Handerson, J. held that although there is no provision in section 26F 
to this effect in respect of improvements the pre-emptor is liable under: 
the ordinary law to pay for improvements made by the purchaser since 
his purchase, if the purchaser can prove facts which would establish an 
equity in his favour. 

8. Mr. Baksi fairly conceded that the view taken by Handerson, 
J. has not been accepted by earlier as also later decisions of this Court. 
In (3) Secretary of State v. Sukh Chand, AIR 1934 Cal 749, M.C. Ghosh, 
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J. observed that the court has no discretion to make an order of pre- 
emption on payment of the value of improvements, [n (4) Kishori Mohan 
v. Sudhamoyee, AIR 1952 Cal 353, S.K. Sen, J. observed, applying the 
well known law of construction, that the express mention of one thing 
implies exclusion of another, and this rule applies to a case under Section 
26F which excludes attraction of Section 82 which provides for improve- 
ments payable toa tenant on the passing of an eviction decree against 
kim. The same view was taken in (5} Sailendra v. Purnender, 74 CWN 
897 in a case for pre-emption under the West Bengal Non-agricultural 
Tenancy Act,:1949. The full Bench in (6) Madan Mohan v. Sishu Bala, 
76 CWN 1058 also held that the pre-emptor was not required under Section 
26F of the Bengal Tenancy Act, 1885 to deposit amount along with 
application for improvements on the disputed lands. 

9, Mr. Baksi however referred to the provisions of Section 9 of 
the West Bengal Land Reforms Act which enable the pre-emptee to 
“prove the consideration money paid for the tr.nsfer and other sums, if 
any, properly paid by him in respect of the lands including any sum 
paid for annulliog encumbrances ereated prior to the date of transfer, 
and rent, revenue, cesses or taxes for any period” and the Munsif 
may direct the pre-emptor to deposit such further amouat before directing 
the transfer and vesting of the share of the holding to and in him. It 
was submitted that this specific provision not to be feund in the Bengal 
Tenancy Act, entitles the pre-emptee to compensation for improvements 
made on the Jand. 

10. On perusal of the relevant provisions of the Land 
Reforms . Act it appears that the “other sums” referred ta 
therein: must be sums properly paid by the pre-emptee in respect 
of the land) including sums for annulling encumbrances, rent, 
cessess etc. and ‘pay’ means to give what is due i.e. by and large a crysta- 
lised sum due on the estate on the date of transfer except rent, taxes etc. 
Such sums appear to be related to or be similar to those like rent, cessess, 
taxes or revenue or required for annulling encumbrances or like demands 
on the estate while “imporvement” funds no mention in the Act. So that 
costs of improvements on lands made by the pre-emptee are not allowable 
to him in law in the event of pre-emption of such lands. 

11. The provisions also do not mean or imply any sum that may 
be spent. by the pre-emptee for improvements on such land will be included 
within “sums properly paid by him in respect of the lands.’. Further there 
is no power conferred on court or procedure preseribed in respect of such 
expenditure to determine if they were “ properly paid’ by the pre-emptee 
apart from the question of quantum of improvement costs. In absence of 
any provision express or implied, it is not possible to extend the provisions 
of the Act to sums spent by the pre-emptee for improvements in respect 
whereof his decision is final and not amenable to scrutiny by Court. Though 
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there may be some inequity in bonafide cases in respect of the pre-emptee 
by disallowing the costs of improvements, such costs again may be so 
high or colossal as to defeat pre-emption altogether to which the pre-em- 
ptor may otherwise be entitled in law. This situation is contrary to the 
Purposes of Act. Accordingly it is obvious that a pre-emptee is not 
entitled te any expenditure for improvements on the jancs under pre-emp- 
tion made or effected by him. ° 

12. Mr. Baksi submits that if the court considers that the presu- 
mption under Section 114 of the Evidence Act has been rebutted by the 
denial of the pre-emptor about the service of notice of sale, the pre- 
emptee should be given an Opportunity to adduce evidence, from the 
records of the connected Government Offices to establish such service. 
The prayer appears to be reasonable and in interest of justice. The rule 
accordingly is disposed of directing the trial court to allow an opportunity 
to the pre-emptee to establish from Government records that notice of 
Sale was duly served on the pre-emptor with like opportunity to the pre- 
emptor to adduce evidence in rebuttal. After such evidence is adduced 
by the parties the application for pre-emption will be disposed of by the 
learned Munsif on all materials on record in accordance with law in the 
light of the observations made in this judgment. 

13. The rule is disposed of as above but there will be no order for 
costs in the cireumstances. 

T.K.M. 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and 
Mr. Justice Dhiresh Chandra Chakravorti 
Decision: April 3, 1978 
M/s. B. P. Khemka (P) Ltd. si i (Deft) Appellant 
Versus 

Birendra Kumar Bhowmik & Ors. se bah ... Respondents * 

West Bengal Premises Tenancy Act (12 of 1956), Sec. 17(2A)(b)— 
Application under—Maintainability of such application— Applicability of 
Ordinance 6 of 1967 to pending proceeding subject to sub-sec, (2B)-—- 
Period of limitation as indicated under sub-section (2B)— Whether eject- 
ment suit is maintainable because a preson has been impleaded as a defendant 
who is not a tenant. 

It was contended on behalf of the defendant appellants that the 
instant suit was not. maintainable as it included defendant no. 2 who 
was not a tenant. This contention is not sustainable. Even assuming 
that the defendant no. 2 was not a tenant that would not affect the 
maintainability of the suit. 

*Appeal from Appellate Decree No. 1700 of 1972. 
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The application under section 17(2A)(b) in the instant case was not 
maintainable. It is true that section 1!7(2A) was made applicable to 
pending suits by the West Bengal Ordinance no. 6 of 1967. But such 
applicability would be subject to the limitation imposed by sub-section 
(2B) of section 17, namely, that an application under sub-section 
(2A)(b) has to be made before the expiry of the time specified in sec- 
tion 17(1) for the deposit or payment of the amount due on account 
of default in payment of rent under section 17(1) the time specificd 
is one month from the date of service of the writ of summons on the 
defendant or when he appears in the suit or proceeding without the 
writ of summons being served upon him, within one month of his 
appearance. In the instant case, the summons was served on the 
defendants on 6 4.67 and the application under section 17(2A)(b) was 
filed on 22.9.67. Therefore the said application was barred by limitation, 

After the expiry of one month of service of summons on the 
defendants, they had no right to avail themselves of the provision of 
17{2A). Section 17(2B) having prescribed a time’limit for an application 
under sub-seetion (2A), no other period of limitation can be substituted 
for the purpose of making an application for instalments. 

The defendants not having deposited the arrears of rent within 
one month of the service of the summons on them, the trial court was 
perfectly justified in striking out their defence against delivery of 
possession. 

Cases referred to : — 

(1) M/S. Parekh Brothers y. Kartic Chandra ‘Saha and others, AIR 
1968 Cal. 532 
(2) Tarak Nath Gupta y. Lt. Col. Karuna Kumar Chatterjee, 62 
CWN 830 , 
(3) Gujarat Printing Press v. Naraindas Tewraj, 64 CWN 157 
(4) Gour Dev Mukherjee v. Purnima Devi. 72 CWN 155 
(5) Mrs. Gouri Bose y. Sukumar Ghosh, 75 CWN 342 
(6) Maliram Agarwala v. Bhudarmal Agarwala, 78 CWN 901 
Ranjit Kumar Banerjee and Rathindra Nath Bhattacharya .. for the Appellant 
P. K. Sen Gupta and Debabrata Nandy... for the Respondent No. 1 
The Judgment of the Court was as follows :— 


Dutt, J.: This appeal is at the instance of the defendants and it 
arises out of a suit for ejectment. i 

2. The plaintiff’s case was that the defendant no. 1, M/S. B.P. 
Khemka (Pvt.) Ltd. was a tenant in respect of ihe suit premises at a 
monthly rental of Rs. 550/- payable according to the Eaglish Calendar 
month. Prior to the present suit, the plaintiff instituted another suit, being 
Title Suit No. 79 of 1963 of the Second Court ef the Subordinate 
Judge at Alipore against the defendant no.2 B. P. Khemka, on the 
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ground of default in payment of rent. In that suit, the defendant no. 
2 denied the relationship of landlord and tenant and alleged that M/s. 
B. P. Khemka ( Pvt.) Ltd. was the tenant in respct of the suit premises! 
The plaintiff had withdrawn the said suit and instituted the instant suit 
for ejectment against the said M/s. B. P. Khemka (Pyt,) Ltd., the defen- 
dant no. | and also against the said B. P. Khemka, the defendant no. 
2, on the ground of default in payment of rent for the months of Marche 
1965 to July 1966, after determining the tenancy of the defendants by 
a notice to quit dated June 26, 1966. 

3. The suit was contested by the defendants by a joint written 
statement. They denied that they were defaulters in payment of rent, 
as alleged. They also denied the service of the ejectment notice. It was 
alleged by them that the defendant no. | was the sole tenant and that 
there was no relationship of landlord and tenant between the plaintiff and 
the defendant no. 2. 

4. On may 5, 1967 the defendants filed an application under 
section 17(2) of the West Bengal Premises Tenancy Act, 1956 denying 
that they were defaulters in payment of rent for the aforesaid. months 
and thereby raised a dispute as to the amount of rent.. During the 
pendency of the said application, on August 26, 1967 the West Bengal 
Premises Tenancy (Amendment) Ordinance, 1967 (West Bengal Ordi- 
nance No. VI of 1967) was promulgated. By section 2 of the Ordi- 
nance sub-sections (2A) and (2B) of section 17 were inserted. Section 
4 of the Ordinance provided that the amendments made by section 2 
would apply to pending suits and appeals. 

5. After the promulgation of the Ordinance, the defendants 
gave a go-by to their application undey section 17(2} and filed an 
application on September 22, 1967 under section 17(2A)(b). In the 
said application, they admitted the defaults committed by them for the 
aforesaid months and prayed for deposit of the arrears of rent by instal- 
ments as provided in clause (a) of sub-section (2A) of section 17. On 
March 16, 1968, the trial court by its order no. 39 caleulated the amount 
of arrears of rent to be Rs. 13,602/- and directed the defendants to deposit 
the same by three equal instalments, each instalment being of the sum of- 
Rs. 4,534/-. The defendants, however, did not comply with the said order 
no. 39 by making any deposit. On April 17,1968, they filed an application 
for review of order no. .39 alleging that the court had committed an efror 
in calculating the arrears of rent due by the deferdants to the plaintiff. 
During the pendency of the said application,the plaintiff filed an application 
-under section 17(3) of the Act praying for striking out of the defence of the 
defendants against delivery of possession as they had failed to comply 
with the said order no. 39. By Order no. 95 dated March 14, 1970, the 
tria] court struck out the d:fence of the defendants against delivery of. 

possession. 
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6. The review application of the defendants were taken up for 
hearing on June 28, 1969 and by its order no. 72 of the same date, the 
trial court came to the finding that there was an error in calculating the 
amount of arrears of rent and, accordingly, reduced the same from Rs. 
13,602/- te Rs. 9,772/-. The trial court, however, disallowed the prayer 
Yf the defendants that they should be permitted to deposit the rents for 
the months of March 1968 and September 196% in respect of which the 
defendants had committed defaults in the meantime. Jt appears that the 
defendants mide another application: praying for instalments to deposit 
the said sum of Rs. 9,752/- which the trial court had found as the amount 
of arrears of rent due from the defendants to the plainiiff. By order no. 
88 dated January 3, 1970, the trial court granted three instalments within 
which the said sum should be deposited by the defendants as specified in 
the said order. 


7. As the defence of the defendants against delivery of possession 
was struck out the trial court heard the suit exparte and passed a decree 
for ejectment against the defendants. Being aggrieved by the judgment 
and decree of the trial court, the defendants preferred an appeal, but the 
same was dismissed by the Lower Appellate Court. Hence, this second 
appeal. 


$. Mr. Ranjit Kumar Banerjee, learned Advocate appearing on 
behalf of the defendacts-appellants has urged that the suit was not 
maintainable as it included the defendant no. 2 who was nota tenant. In 
support of his contention, he has placed reliance on a Bench decision of 
this Court in (1) M/s. Parekh Brothers v. Kartic Chandra Saha and others, 
AIR 1968 Cal. 532. In that case, it was stated in the plaint that there 
were three landlords while it was proved that there was only one landlord, 
who was one of the plaintiffs. It was contended on behalf of the plaintiffs 
that the name of the-other two plaintiffs ought to be treated as surplusage, 
and that the plaintiff who was admitted by the defendant to be the landlord 
could alone succeed on such admission.. Ft was held that the said plaintiff 
could not succeed, for the contract that as pleaded was different from 
the one that was proved in evidence. In our view, this decision has no 
application to the facts and circumstances of the instant case. Even 
assuming that the defendant ne. 2 was nota tenant that would not, in 
our opinion, affect the maintainability of the suit. Jn these circum- 
stances, this contention Is rejected. 


9. It is next contended on behalf of the appeNants that in disposing 
of the application for review, the trial court should have in order no. 72 
dated June 28, 1969, included within the amount of arrears of rent calcul- 
ated by it, the rents for the months of March and September, 1968 in 
terms of the proviso to clause (b) of sub-section (2A) of section 17. A 
similar contention was made by the appellants before the Lower Appellate 
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Court, but the Lower Appellate Court negatived the same. We are also 

unable to accept this contention. By order no. 72 dated June 28, 1969, 

the trial court reviewed its order no. 39 dated March 16, 1968 and, as stated 
already, it reduced the arrears of rent to Rs. 9,752/-. The original order 

no. 39 was passed in aceordance with the proviso to clause (b) of sub- 

section (2A) of section 17 inasmuch as the sum directed to be deposited on, 
account of arrears of rent included all amounts oalculated at the rate of 

rent for the period of default including the period subsequent thereto up 

to the end of the month previous to that in which the order was made, 

that is, the month of February 1968. The order which the trial court could 

not pass on the application under section 17 (2A) (b), we are afraid, it had 

no jurisdiction to pass such an order on the application for review. 


I0. In our view, the application under section 17(2A) (b) was not 
also maintainable. It is true that section 17/2A) was made applicable 
to pending suits by the Ordinance. But such applicability will be subject 
to the limitation imposed by sub-section: (2B) of section 17, namely, that 
an application under sub-s2ction (2A)(b) has to be made before the expiry 
of the time specified in sub-section (1) of section 17 for the deposit or 
payment of the amount due on account of default in payment of. rent. 
Under sub-section (1) of section 17 the time specified is one month from 
the service of the writ of summons on the defendant or where he appears 
in the suit or proceeding without the writ of summons being served on 
him, within one month of his appearance. In the instant case, the summons 
was served on the defendants on April 6, 1967. The application under 
section 17(2A) (b) having been filed on "POREDA Si 22, 1967, it was barred 
by limitation. 

I1. Itis, however, contended by Mr. Binerjee that as the Ordinan- 
ce had not come into existence within one month of the service of the 
summons on the defendants, It was impossible for them to make such an 
application, and so they had made the application within one month of 
the date on which the Ordinance was promulgated. In our view, after 
the expiry of one month of the service of summons on the defendants, 
they had no right to avail themselves of the provision of section 17(2A). 
Sub-section (2B) of section 17 having prescribed a time limit for an appli- 
cation under sub-section (2A), no other period of limitation ean be 
substituted for the purpose of making an application for instalments. It 
is true that the Act is a remedial statute, but that fact does not give 
the Court jurisdiction to alter the period of limitation as prescribed by 
the statute for the purpose of giving relief to the tenant. If the legislature 
had intended that the tenant in a pending suit would be entitled to make 
an application under section 17(2A) within one month of the date of 
promulgation of the Ordinance, it would have expressly provided for the 
same as it has done in other cases covered by section 17B and 17D. 
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12. Mr. Banerjee has placed reliance on certain decisions of this 
Court which will be stated presently. (2) Tarak Nath Gupta v. Lt. Col. 


Karuna Kumar Chatterjee, 62 CWN 830, was a case before the amendment 
of section 17(2) of the Act by the West Bengal Premises Tenancy (Amed- 
ment) Act, 1959. Before such amendment there was no time limit for 
making an application under that section. So it was held in Tarak Nath 
Gupta’s case that the time limit of one month prescribed by section 17(1) 
of the Act for making deposits did not apply to cases where a dispute 
Was raised under section 17/2) and that dispute had to be determined. In 
another case in (3) Gujrat Printing Press v. Naraindas Jewraj, 64 CWN 
157, it was held that in the construstion of section 17(2) the reasonable 
time theory could be legitimately applied as otherwise, that is, in the 
absence of any time limit whatsoever for the requisite deposite or 
payment of the arrears, the very purpose of the statute would be frustrated 
So the above two decisions are inapplicable to the instance case, for by 
the said amendment Act section 17(2) has been amended and the tenant 
is required to deposit the admitted amount along with the application 
under section 17(2) within the time specified in section 17(1). 

13. In (4) Gour Dev Mukherjee v. Purnima Devi, 72 CWN 155, it 
was held that the tenant having complied with the provision of section 1[7 
(2) Of the Act, he was entitled to the benefit of the proviso to section 17(4) 
of the Act which was amended with retrospective effect by the said 
Ordinance. Before such amendment the tenant was not entitled to the 
relief under section 17(4) if he was a defaulter in payment of rent for four 
months within a peried of twelve months, even though he had complied 
with the provision of section 17(1) or section 17(2) of the Act Sub- 
sections (2A} and (2B) of section 17, though inserted in the Act by the 
Ordinance with retrospective effect, the condition imposed by sub-section 
(2B), namely, the time limit for making an application under sub-section 
(2A), must be fulfilled. In Gour Dev Mukherjee’s case referred fo above, 
the tenant having already made the application under section 17(2) within 
the time limit prescribed therefor and also having complied with the 
order passed on the said application, it was held that he was entitled to 
the benefit of the alteration made to the prov®o to section 17(4) with 
retrospective effect. This case, therefore, does not lend any support to 
the contention of the appellants before us. 

44. In (5) Mrs. Gouri Bose v. Sukumar Ghosh, 73 CWN 342, it has 
been held that section 5 of the Indian Limitation Act applies to applica- 
tions under sub-sections (2) and (2A) of section 17, and that the Court 
can in the exercise of its inherent power under section 151 of the Code 
of Civil Procedure condone the delay in making the deposit for cogent 
reason. This case has no manner of application to the instant case, for 
we are not coneerned with the questions that came up for consideration 
in that case. The case of (6) Naliram Agarwala y. Bhudarmal Agarwala, 
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78 CWN 901 is also inapplicable to the instant case, for, in that case, the’ 
question was whether the Court could extend time for the deposit of any: 
amount under section 17(2A). It was held that the Court could extend 
such time. Thus the above decisions are of no assistance to the appellants. 
The application of the defendants under section 17(2A)(b) was, therefore, 
` not'maintainable and the defendants not having deposited the arrears 
of rent within one month of the service of the summons on them, the, 
trial court was perfectly justified in striking out their defence against the, 
delivery of possession. No other point has been argued in this appeal. 

15. In the result, the appcal is dismissed, but in view of the facts 
and circumstances of the case, there will be no order for costs ’ 

16. Let the operation of this judgment remained stayed for two month 

from date, as prayed for by the learned Advocate for the appellants. 

Chakravorti, J. : I agree. ) 

P. R. 


[ CRIMINAL REVISIONAL JURISDICTION | 
Before Mr. Justice Purna Chandra Barooah and 
Mr. Justice S. C. Majumdar 
Decision: Mareh 6, 1978 
Mahalderam Tea Estate (P) Ltd & Ors. e r Petitioners 
Versus 
D. N. Prodhan & Anr. age ss ... Opposite parties 


_ The Employees Provident Funds Act (19 of 1952, Sec. 14A— 
Offences by company— Persons in charge of or responsible to company 
for conduct of its business, are also liable to be proceeded against and 
punished— Directors, when not liable for such offence—What averment is 
to be made in petition of complaint against Director of company so as to 
charge him of offence under the Act, 


Under Section 14A of the Employees Provident Funds Act, a 
company is made primarily liable for an offence committed under the 
said Act. The liability may be extended to other persons vicariously 
only under the conditions laid down in the section. A director of a 
company may be concerned only with the policy to be followed and 
might not have any hand in the management of its day to day -affairs. 
Such persons must necessarily be immune from the prosecution as indi- 
cated in the section. e In the three petitions of complaint filed before the 
learned Magistrate, apart from the statement that the petitioners, 2, 3 
and 4 are Direetors of the said company and hence responsible for 
the conduct of its business and management, there is no further material 


from which the learned Magistrate could satisfy himself that the = 


*Cr. Revision Case nos. 1050 to 1052 of 1974. 
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petitioners 2, 3 and 4 took some partin the running of the business of 
the company or its tea gardens. In the absence of such averments 
in the aforesaid three petitions of complaint the cognizince taken by 
the learned Magistrate against the petitioners 2, 3 and 4 in the three cases, 


is bad in law and must be quashed. 


€ : 
Case referred to :— 


(1) Giridhari Lal Gupta v. D. N. Mehta. AIR 1971 SC 2162, 


D. P. Chaudhury and Amarnath Roy Chaudhury ... for the petitioners 
D. N. Das and. Anjan Mukherjee for the complainant opposite party 
Manas Ranjan Chakraborty O Ji ia for the State 


The judgment of the Court was as follows :— 


Borooah, J.: These three Rules are directed against orders dated 
21.12.71, 19.11.7} and 21.12.71 passed in CR. Cases Nos. 49/71, 71/71 
and 73/71 respectively by Sri S.K Sinha, Sub-divisonal Judicial Magistrate. 
Kurseong taking cognizance and issuing summons against the petitioners 
under S. 14/2) of the- Employees’ Provident Funds Act 1952 read with 
paragraph 76 of the Scheme framed under the Act. 

2. Petitioners Nos. 2, 3 and 4 are the Directors of the Mahalderam 
Tea Estate (Private) Limited having its regtstered office at 14, Chandney 
Chowk Street, Calcutta 13 and owning tea gardens including Mahalderam 
Tea Estate in the District of Darjeeling. Sri D. N Prodhan, Provident 
Fund Inspector, West Bengal filed three complaints in the court of the 
learned Sub-divisonal Judicial Magistrate, Kurseong wherein it was 
alleged inter alia, that the petitioners Nos. 2, 3 and 4 who are the 
Directors of Mahalderam Tea Estate (Private) Ltd. and hence responsible 
for the conduct of the business and management of the company and 
all its establishments and are as such legally bound to pay to the Provident 
Fund the employers-cum members’ contributions together with the 
administrative charges within the statutory period, have failed to do so 
for three different months as mentioned in the complaints. _ 

3 The submission made by Mr. D. P. Chaudhury, appearing 
for the petitioners, relates to the interpretation of S$. 14A of the Em- 
ployees’ Provident Funds Act, 1952 ( hereinafter the Act). According to 
Mr. Chaudhury before process can be jssued against a Director of a 
company for an offence committed under the provisions of the Act, it has 
to be established that the Director was in charge of or was resporsible 
to the company for the conduct of the business of the company. A bald 
statement such as in the petitions of complaint filed in the aforesaid cases 
that merely because they were Directors they were liable for the conduct 
of the business and management of the company, would not bring 
them within the purview of S. 14A of the Act and as such, the cognizance 
taken against the petitioners Nos. 2, 3 and 4 is bad in law and without 
jurisdiction. 
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. 4; Mr. D.N. Das, appearing on behalf of the Provident Fund 
Inspector, has submitted that the petitions of complaint are not happily 


worded and the necessary averments in conformity with S. 14A of the 
Act, have not been made. 


Section 14A of the Act is in the following terms :— 

“If the person committing an offence under this Act, the Scheme 
Or the Family Pension Scheme is a company, every person, who at the 
time the offence was committed was in charge of and was responsible to,” 
the company for the conduct of the business of the company, as well as 


the company, shall be deemed to be guilty of the offence and shall be 
liable to be proceeded against and punished accordingly : 


Provided that nothing contained in this sub-section shall render any 
such person liable to any punishment, if he proves that the offence was 
committed without his knowledge or that he exercised all due diligence 
to prevent the commission of such offence. 

(2) Notwithstanding anything contained in sub-s. (1), where aa 
offence under this Act, the Scheme or the Family Pension Scheme, has 
been committed by a Company and it is proved that the offence has been 
committed with the consent or connivance of, or is attributable to, any 
neglect on the of part of any director or manager, secretary or other 
officer of the company, such director, manager, secretary or other officer 


Shall be deemed to be guilty of that offence and shall be liable to 
be proceeded against and punished accordingly.” 


5. Under the aforesaid section a company is made primarily liable 
for an offence committed under the Act. The liability may be extended 
to other persons vicariously only under the conditions laid down in the 
section. A director of a company may be concerned only with the policy 
to be followed and might not have any hand in the management of its 
day to day affairs. Such persons must necessarily be immune from such 
prosecutions. In the three petitions of complaint filed before the learned 
Magistrate, apart from the statement that the petitioner nos 2,3 and 
4 are Directors of the aforesaid company and hence responsible for the 
conduct of its business and management, there is no further material from 
which the learnad Magistrate could satisfy himself that the petitioner Nos. 
2, 3 and 4 took some part in the runniag of the business of the company 
or its tea gardens. In the absence of such averments in the three petitions 

of complaint the cognizance taken by the learned Magistrate against the peti- 
tioner Nos. 2, 3 and 4 in the three cases, is bad in law and must be quash- 


ed. This view will find support in a decision of the Supreme Court in the 
case of (1) Giridhari Lal Gupta v. D. N. Mehta & anr, AIR 1971 SC 2162. 


6. In the result all the cases pending against the petitioners Nos. 2, 
3, and 4in the court of the learned Sub-divisional Judicial Magistrate 
Kurscong are quashed. The cases will however proceed against the first 
petitioner. The Rules are thus disposed of. 
Majumdar, J.: I agree. 
N.C. S. be eee et 
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[ CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Pradyot Kumar Banerjee and Mr. Justice B, N. Maitra 
Decision : February 10, 1978 
Krishnadas Roy at ae ... Appellant 
Versus 

Basanta Kumar Sett & Anr. ..Respondents* 

West Bengal Premises Tenancy Act ( 12 of 1956), See. 13 — Ejectment 
on ground that tenant has blocked a portion of common passage contrary to 
Section 108, cls. (mò, (o) & (p) of T. P. Act—Such construction without 
landlord’s consent entitles landlord to evict tenant on ground of sec. 13(1) of 
the Act.— Construction of statute. 

This appeal arises out of an ejectment suit against the defendant 
appellant. It is alleged in the plaint that the defendant who is a monthly 
tenant is liable to be evicted on the ground that he isa habitual defaulter 
in payment of rent since August 1966 and that he has done certain acts 
contrary to the provisions of clauses (m), (o) and (p) of section 108 of the 
Transfer of Property Act by blocking a passage in the varandah in front 
of his tenanted portion by fixing a door and by converting the said passage 
into a room for using the same for cooking purposes causing damages 
and material deterioration of the building. On behalf of the appellant 
(tenant), it was, inter alia, contended that the tenant could not be evicted 
in the instant case on the ground that he had erected some structure in a 
portion of the landlord’s premises outside his tenancy or in otherwords, 
section 108, cluases (m), (o) and (p} of the Transfer of Property 

- Act would not be applicable in respect of the premises outside his 
tenancy. 

HELD: Any construction effected on the disputed passage in a varan- 
dah would come within the mischief of Section 108 (m), (o) and (p) of the 
Transfer of Property Act thereby the landlord acquires a right to evict the 
tenant under section 13 of the W. B. Premises Tenancy Act. The tenant says 
that he is not a tenant in respect of that portion where the construction was 
made and that portion has also not been mentioned in the notice to quit and th- 
erefore he is not liahle to be evicted. This ts no answer in justification. There 
are several tenants in the said building. There is a common passage for the 
use of all of them. It is not however open to any one of such tenants to block 
a portion af the common passage so that other tenants can not have ingress 
and egress to their respective tenancies. Can it be said that in doing so the 
tenant has not made any construction whatsoever in the subject matter of 
the tenancy and as a result whereof the ejectment suit would necessarily fail ? 
On a reasonable interpretation of the statute, it is held that such construction 
by the tenant on the common passage had been made in violation of the 
statute itself. It is notat all possible to hold that because in the present 

- case, the tenant had not done anything in respect of his tenancy he is not 

* Appeal from Original Decree no. 26 of 19177. 
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liable to be evicted on the ground that he had converted the common passage 
intoa room by fixing a door leading to his tenancy. 
Janardan Chakraborti and Jahar Chakraborti sia .. for appellant 
Barun Kumar Roy Chowdhury ns ...for respondents 
The judgment of the Court was as follows :— | 
Banerjee, J.: This appeal arises out of a suit fer eviction from one 
bed room in the first floor and one kitchen room with the right of user 
of common bath, privy and filtered water tap in the ground floor of prém- 
ises No. 56/1, Pathuriaghata Street, Calcutta. The defendant was a 
monthly tenant at the rate of Rs. 40/- per month according to the English 
Calendar. It is stated that the defendant-tenant is liable to be evicted 
on the ground that the defendant is a habitual defaulter in pay- 
ment of rent since the month of August, 1966 and the defendant has done 
acts contrary to the provisions of clauses (m), (o) and (p) of section 108 
of the Transfer of Property Act by blocking the passage varandah in 
front of his bed room with a door installed in front of it and converting 
the said passage varandah into a room and using the same for cooking 
purpose causing damages and material deterioration of the condition of 
the building. The tenant defendant denied that he was defaulter. It is 
stated that he became a tenant in respect of one bed room on the first 
floor and one kitchen room with the right of user of common bath, privy 
and filtered water tap in the ground floor of premises No. 56/1, Pathuria- 
ghata Street at a monthly rental of Rs. 35/- per month and that there was 


a new tenancy created through fresh offer and acceptence of rent on both 
sides of the plaintiffs’ granting fresh rent-receipt of Rs. 35/- per month. It 


is stated further that the alteration of the tenancy of the premises by which 
the defendant and the plaintiffs agreed to alter the original premises by 
substituting a new premises whereby the defendant gave up his possession 
of the demarcated eastern portion of the southern verandgh with the drain 
included within his tenaney in favour of the plaintiffs in order to make 
it a new compaet premises at the rate of rent Rs. 35/- per month. The 
defendant denied that he has done any act contrary to the provision 
of clausee (m), (o) and (p) of section 108 of the Transfer of 
Property Act by blocking the passage verandah infront of his bed-room 
with a door installed in front of it. On these pleadings, the parties came 
to trial. The court below found that the defendant was a defaulter in 
payment of rent and negatived the plea af the novation of the contract of 
the defendant, it was found that the tenant has made some alteration with- 
out the consent of the plaintiff landlords in respect of the passage by fixing 
a door and converting the said passage intoaroom for the purpose of 
cooking etc. This passage is only a passage leading to the tenancy. The 
tenant can get ingress and egress to his tenanted portion. Admittedly this 
was not the tenanted portion but without which the tenanted portion 
cannot be used at all. 
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2. Mr. Janardan Chakraborti on behalf of the appellant contended 
that the xiotice is bad as the suit premises has not been properly described 
in the notice and secondly there cannot be any ejectment because the 
tenant has erected some structure in the portion of the landlord’s prem- 
ises which js not a subject-matter of the tenancy or inthe other words, 


section 108 (m), (o) and (p} of the Transfer of Property Act is not applica- 
bfe in respect of the premises outside the tenancy. 


3. Itistrue that the premises for which ejectment suit has been 
filed has been described in the plaint as comprising one bed-room in 
the first floor, one kitchen room with right of user of common privy, 
bath and filtered water tap in the ground floor. It is in evidence which 
has been found by the Court below that without the use of the eastern 
covered varandah the egress and ingress from the tenancy is not possible. 
It has also been found in evidence by the Court below that the tenant 
blocked the only passage to his tenanted room by fixing door and thereby 
converting the said passage into a room without the knowledge and consent 
of the landlord. In our opinion any construction in the said passage will 
come within the mischief of section 108 (m), (o) and (p) of the Transfer 
of Property Act thereby giving the landlord a right to get an eviction 
under section 13 of the West Bengal Premises Tenancy Act. It is no 
answer to say that he is not a tenant in respect of the portion which has 
not been delineated in the notice determining the tenancy. There are 
several tenants in the said premises and there is a common entrance for all 
of them and it is not open to any one of such tenants to block any portion 
of the common passage so that other tenants cannot have ingress and 
egress to their tenancies. Can it be said that in dolng so the tenant has not 
made any construction whatsoever in the subject-matter of the tenaney 
and thereby the suit for eviction must necessarily fail? In our opinion 
for the reasonable interpretation of the statute this will be violation by the 
tenant of the statute itself. It is not possible to held that because in the 
present case the defendant was a tenant in respect of one room in 
the first floor and one kitchen room on the ground floor with 
common bath and privy, the tenant is not liable to be evicted because 
he has converted the passage into aroom by fixing a door !eading to his 
tenancy. If a landlord gets a decree for eviction the tenant cannot cont- 
inue to possess the passage on the plea that it is not a part of the tenancy 


and therefore, in our opinion, if the construction is madeas is found in 
this case in respect of the passage leading to his tenancy, the tenant will 
be liable to be evicted on the ground of section 13 being in violation of 
section 108 (p) of the Transfer of Property Act. 

4. Inthe circumstances, therefore, in our opinion, there is no 


merit in the appeal. The appeal, is, therefore, dismissed. There will be 
no order as to costs. 


Maitra, J.: I agree. 
N.C.S. —_——— — 


a 
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[CIVIL REVISIONAL JURISDICTION] 
Before Mr. Justice Salil Kumar Datta 
Decision: April 10, 1978 
Sujata Maitra se : ... Petitioner 
Parui 

State of West Bengal & Ors. ..Oppesite parties* 
Constitution of India— Art. 227 clauses D & iSi Aimendment as per Co- 
nstitution (Forty-second Amendment) Act 1976— Judicial Superintendence by 
High Court over Subordinate Courts retained— Tribunal expressly excluded— 
Judgments of certain tribunal may be interfered with by High Court if they 
stand the tests as indicated in judgment but not otherwise—Judgment of 
-W. B. Co-operative Tribunal constituted under W. B. Co-operative Societies 
Act 1973 does not satisfy the such tests—Instant application not maintainable. 

On an application under Article 227 of the Constitution of India 
this Rule was obtained. In this application the petitioner challenged an 
order of the West Bengal Co-operative Tribunal constituted under the 
West Bengal Co-operative Societies Act 1973. 

A preliminary objection as to the mainteinability of the app! ication 
under Article 227 of the Constitution was taken by opposite party no. 3. 
It was contended that the High Court’s power of judicial or administra- 
tive superintendence over tribunals and other authorities not under its 
appellate or revisional jurisdiction had been taken away by the amendment 
of the Article by the Constitution (Forty-second Amendment) Act 1976 
which came into force on 1.2.77 and the impugned order being one of 
the West Bengal Co-operative Tribunal, this court has no jurisdiction to 
interfere. 

HELD: The Constitutional amendment as inserted by the sald 
Amendment Act did not curtail the judicial superintendence of courts by the 
High Court subject to its appellate or revisional jurisdiction. It confinded 
the operation of Article 227 to the courts only and the tribunals were expre- 
ssly excluded. Ona close examination of the different clauses of Arlicle 
227 unamended and amended, it appears that the clauses thereof are opera- 
tive independency of each other, so that none of the clauses curtail or affect 
the operation of any other clause therein and together are complimentary to 
achieve the superintendence—administrative and judicial-of subordinate courts 
under its appellate or revisional jurisdiction. The judicial superintendence 
is clearly envisaged by clauses (1) and (3) though contained under clause 
(1) to court subject to the appellate jurisdiction of the High Court or under 
clause (5) to judgment of any inferior court subject or otherwise to appeal 
or revision. 

The word ' sine has not been defined in the Constitution of India. 
There can be little doubt that the court includes the hierarcy of courts, civil 
and criminal, constituted under the relevant laws of the State or the Centre 

*Civil Revision No. 586 of 1977. 
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which are invested with the inherent and sovereign judicial powers -of the 
State. The tribunal is also a seat of justice and it shares some of the 
characteristics of the court. There are different types of tribunals exercising 
diverse powers for adjudication of disputes, for which such tribunals are 
constituted by statute or otherwise. 

In respect of clause ( I) of Article 227 it seems that the judicial superin- 
tendence is confined to courts which are under the appellate jurisdiction of 
the High Court. The appellate jurisdiction so contemplated obviously 
include the courts created by the statutes providing heirarcy of courts, 
including all the subordinate courts thereunder and may not possibly include 
the tribunals or authorities which, though court in legal parlance on the 
tests indicated in this judgment, are not really subject to the appellate 
Jurisdiction of the High Court under any statute. In such cases, it may be 
possible to contend that judicial interference will not extend to decisions of 
such tribunals or authorities which are not subject to appeal or revision by 
High Court. 

Clause (5), though has been put in the double negative form, means 
that there may be judicial interference against any judgment of any inferior 
to court which judgment is otherwise subject to appeal or revision, obviously 
by High Court. The definition of court is this clause includes all authorities 
and tribunals which satisfy the tests as indicated in this judgment. If any 
Judgment of such court in the State which is obviously an inferior court to 
the High Court, is subject to appeal or revision by the High Court the judicial 
interference under Article 227 will be warranted in law in appropriate cases. 

In the instant case, on the tests as indicated in this judgment, under 
the West Bengal Co-operative Societies Act 1973, the Registrar or Arbitrator 
has been conferred full powers to decide the disputes, pass interlocutory orders, 
hear the parties in accordance with the rules framed thereunder. There 
are provisions for appeals from the orders of Registrar or Arbitrator 
to the Co-operative Tribunal which also has all the trappings of the court. 
There can be little dispute, on the tests as indicated in the judgment, that 
such tribunals or authorities are courts deciding the lis between the parties 
which are binding on them. But such tribunals or authorities are not subject 
to the appellate jurisdiction of the High Court and their judgments are not 
subject to appeal or revision by the High Court. That being the position, 
the High Court has no jurisdiction over such tribunals and authorities nor are 
_ the judgments subject to appeal or revision by the High Court. As the instant 
application has been filed after the commencement of the amended provisions 
af Article 227, the application is not maintainable in law. 

Cases referred to :— . 
(1) Manmatha v. Emperor, (1932) 37 CWN 201 (DB) 
(2) Solapur Municipality v. Tuljaram, AIR 1931 Bom. 582 
(3) Jhanabi Prosad Banerjee v. Basudeb Paul, (1949; 54 CWN 626 
(DB) 
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(4) Waryam Singh yv. Amal Nath AIR 1954 SC 215 

(5) Harivishnu Kamath y. Ahmed AIR 1955 SC 233 

(6) Engineering Mazdoor Sabha v. Hind Cycles Ltd. AIR 1963 SC 874 

(7) Bharat Bank Ltd. v. Its employee AIR 1950 SC 188 

(8) Bapusaheb v. State of Maharastra, AIR 1975 Bom. 143 (FB) 

(9) Shripatrao y, State of Maharastra, (FB) AIR 1977 Bom. 384 a 

(10) Thakur Jugal Kishore y. Sttamari Co-operative Bank Lid, AIR 
1967 SC 1494 

(11) Nandalal y. Manmatha, AIR 1962 Cal. 597 


Bhupendra Kumar Dey ae so for the Petitioner 
Krishna-Dula Mukherjee iai si ... for the Opposite Party no. 3 
Bimal Kumar Datta a .. for the Intervener with leave of Court 


The judgment of the Court was as follows :— 


. This Rule is directed against the order of the West Bengal Co-oper- 
ative Tribunal dated December 21, 1976 reversing on appeal an award of 


the Co-operative Development Officer and Arbitrator II dated June 18, 
1976. 


2. Jt appears that there wasa dispute between the petitioner and 
the opposite party No. 3 in respect of shares in the Surendranath Co-oper- 
ative Housing Society Ltd. as also the right, title and interest in Suite 
No. 22 Unit No. 1, East Block of the Society. 

3. The petitioner who is the widow of late Tapan Kumar Mitra 
claimed, with her mother-in-law, the suite as the heirs and legal represent- 
atives of the deceased while his brother, the respondent No, 3 claimed 
the suite as also the shares of the deceased in the society on the basis 
of a nomination made in his favour by the deceased earlier under 
section 69 of the West Bengal Co-operative Societies Act, 1973. The 
Arbitrator held that the heirs and legal representatives are entitled to 
the suite while the respondent No. 3 is entitled to the shares of the dece- 
ased in the society. On appeal, the Co-operative Tribunal while confir- 
ming the decision on the shares held that the respondent No. 3 was enti- 
tled to a transfer of the shares to him and on his being accepted as a 
member of the society, the suite would vest in him with all liabilities. The 
connected application under Article 227 of the Constitution was moved 
on February 28, 1977 on which the instant Rule‘ was issued. 


4. Mr. K.D. Mukherjee raised a preliminary objection as to the 
maintainability of the application in view of the amendment to the Article 
227 of the Constitutien by the Forty second amendment which came into 
force with effect from February 1, 1977. It was contended that the High 
Court’s power of judicial or administrative superintendence over tribunals 
and other authorities not under its appellate or revisional jurisdiction 
had been taken away and the impugned order being one of the West 
Bengal Co-operative Tribunal, this Court has no jurisdiction to interfere 


- 
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with thedmpugned order. This contention is now to be examined with 
reference to the like provisions under the earlier Constitutional Acts. 
Section 107 of the Government of India Act, 1915 provides as 
follows : 


‘Section 107. Powers of the High Courts with respect to Subor- 
dinate Courts. Each of the high courts has superintendence Over all 
courts for the time being subject to its appellate jurisdiction, and may 
do any of the following things, that is to say :- 

_ (a) Call for returns ; 

(b) direct the transfer of any suit or appeal from any such court 
to any other court of equal or superior jurisdietion : 

(c) make and issue general rules and prescribe forms for regulating 
the practice and proceedings of such courts ; 

(d) prescribed forms in which books, entries and accounts shall 
be kept by the officers of any such courts; and 


(e) settle tables of fees to be allowed to the sheriff, attorneys 
and clerks and officers of courts ; 


5. In considering the scope of interference under section 107, 
Rankin C.J. in (1} Manmatha v. Empero, (1932) 37 CWN 201 (DB) 
observed. 


“The general superintendence which this Court has over all juris- 
dictions subject to appeal is a duty to keep them within the bounds 
of their authority, to see that they do what their duty requires and 

- they do it in a legal manner. It does not involve responsibility for 
the correctness of their decisions either in fact of in law.” 
The Court was of opinion that if there is ne evidence at all for the 
charge, or a defect of jurisdiction or fraud on the part of the prose- 
cutor or error on ‘face of proceedings,’ these will be cases calling 
for interference under section 107 even though section 439 of the 
Code of Criminal Procedure 1898 had no application. In (2) 
Sholapur Municipality v. Tuljaram, AIR 1931, Bombay 582, it was 
held that the District Court exercising judicial functions under Bombay 
City Municipalities Act 1898 is a subordinate court under section 
107 of the Government of India Act 1915, if not under section 115 of 
the Code and the order of the District Court could be set aside if he had 
no jurisdiction to pass ít. +The position accordingly appear to be 
settled that the superintendence envisaged under section 107 of the 
Government of India Act, 1915, was accepted and interpreted -by courts 
as not merely administrative superintendence but judicial superinten- 
dence as well over courts under its appellate jurisdiction in certain 
specified circumstances even though no appeal or revision was specifically 
provided for such interference. Though such remedy as quashing the 
orders or judgments under challenge was available by issue of writs 
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of certiorari by Presideney High Courts, further directions in respect 
of thé matter might not be possible under such writs. 

6. Section 224 of the Government of India Act, .1935- made the 
following provisions. 


“Section 224. Administrative function of the High Court. 

(1) Every High Court ahall have superintendence over all courts 
in India for the time being subject to its appellate jurisdiction, and 
may do any of the following things, that is to say, ° 

(a) call for returns: 

(b) make and issue general rules and prescribe forms for regula- 
ting the practice and proceedings of such courts ; 

(c) prescribe forms in which books, entries and accounts shall 
be kept by the officers ofgany such courts, and 

(d) settle tables of fees to be allowed to the sheriff, attorneys, 
and all clerks and officers of courts ; 

Provided that such rules, forms and tables shall not be inconsis- 
tent with the provision of any law for the time being in force, and 
shall require the previous approval of the Governor. 

(2) Nothing in this section shall be construed as giving to a 
High Court any jurisdiction to question any judgment of any inferior 
court which is not otherwise subject to appeal or revision.” 


7. In (3) Jhanabi Prosad Banerjee v. Basudeb Paul (1949) 
54 C. W. N. 626 (D. B), the Court surveyed the history of revisional 
powers of the High Court and noted that the right of superintendence 
conferred by seetion 107 of the Government of India Act, -1915 
included superintendence in judicial matters and the High Court 
could correct any error in a decision of a Court subject to its 
appellate jurisdiction even in cases not covered by section 115 of the 
Code of Civil Procedure, in order to prevent injustice. It was further 
observed that power of judicial interference was taken away by section 
224 of the Government of India Act, 1935 and this section confined 
the revisional powers to administrative matters while sub-section (2) 
does not confer a general power of judicial interference in cases not 
otherwise subject to appeal or revision. 

8. The constitution in Article 227 restored the position as under 
the section 107 of Government of India Act, 1915 and even extended 
it to all tribunals throughout the territories in relation to which the 
High Court exercises its jurisdiction. The provisions of ‘Article 227 
which came into force on January 26, 1950 areas follows :— 

227. (1) Every High Court shall have superintendence over all 
courts and tribunals throughout the territories in relation to which 
it exercises jurisdiction. 

(2) Without prejudice to the generality of the foregoing provision, 
the High Court may. 
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(a) call for returns from such courts ; 

(b) make and issue general rules and prescribe forms for regula- 
ting the practice and proceedings of such courts ; and 

(c) prescribe forms in which books, entries and accounts shall 
be kept by the officers of any suck courts. 

(3) The High Court may also settle tables of fees to be allowed 
to the sheriff and all clerks and officers of such courts and to attorneys, 
advocates and pleaders practising therein : 


Provided that any rules made, forms prescribed or table settled 
under clause (2) or clause (3) shall not be inconsistent with the provi- 
sion of any law for the time being in force and shall required the 
previous approval of the Goveraor. 

(4) Nothing in this article shall be deemed to confer on a High 
Court powers of superintendence over any court or tribunal constituted 
by or under any law relating to the Armed Forces.” 

9. The construction of the said Article 227 haa been before the 
Courts and it was held in (4) Waryam Singh yv. Amal Nath, AIR 1954 SC 
215 that this article went further than section 224 of the Government of 
India Act, 1935 under which the superintendence was purely administra- 
tive. Further, the Article restored the position under section 107 of the | 
Government of India Act, 19:5 which inter alia provides judicial superin- 
tendence as well. This proposition was followed in the case or (5) Hari- 
vishnu Kamath v. Ahmed, ATR 1955 SC 233. It will also be noticed that 
clause (2) of Article 227 which provides for administrative superintendence 
is “without prejudice to the generality of the foregoing provision” i.e. 
judicial superintendence as envisaged in clause (1). 

o 10. The High Court, however, placed self-imposed limitations in 
exercising powers under this Article 227. Such interference is to be used 
most sparingly and the Article can not be invoked to correct an error of 
fact which only a superior court can do in exercise ofits statutory power 
of appeal. Its function is limited, as held by the Supreme Court, to seeing 
that the Subordinate Court or Tribunal functions within the limits of itg 
authority and jurisdiction or the order of a court or tribunal is not viola- 
tive of the fundamental basic principles of justice and fair play or that 
there is no patent or flagrant error in procedure or law. The High Court 
may also justifiably intervene under this Article when the order passed 
results in manifest injustice. 


11. We now come to the last step of our survey. By the Constitu- 
tion (Forty-Second Amendment) Act, 1976, Section 40, the following 
amendment was made to Article 227. 

“Sec. 40. Amendment of Article 227 :- 


(a) for clause (1), the following clause shall be substituted 
namely :- 
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(1) Every High Court shall have superintendence over al! courts 
subject to its appellate jurisdiction. (b) After clause (4), the following 
clause shall be inserted namely :— 

(55 Nothing in this article shall be construed as giving toa 
High Court any jurisdiction to question any judgment of any inferior 
court which is not otherwise subject to appeal or revision.” 

12. The amendment, whieh as already stated, came into force on 
February 1, 1977, did not absolutely curtail the judicial superintendenge 
of courts by the High Court subject to its appellate or revisional jurisd1- 
ction. It confined the operation of the article to courts only and 
tribunals were expressly excluded. On a close examination of the different 
clauses of Article 227, unamended or amended, it appears that 
clauses thereof are operative independently of each other, so that 
none of the clauses, curtails or affects the operation of any other clause 
therein and together are complemantary to achieve the superintendence, 
administrative and judicial, of subordinate courts under its appellate or 
revisional jurisdiction. The judicial superintendence is clearly envisaged 
by clauses (1) and (5) though confined under clause (1) to court 
subject to the appellate jurisdiction of the High Court or under clause 
(5) to judgments of any inferior court subject otherwise to appeal or 
revision. 

13. The word ‘court’ has not been defined in the Constitution. 
There can be little dispute that the court includes hierarchy of courts 
civil and criminal, constituted under the relevant laws of the State or 
Centre, which are invested with the irherent and sovereign judicial 
powers of the State. The Tribunal, as held in (6) Engineering Maz- 
door Sabha v. Hind Cycles Ltd, AIR 1963 SC 874, is also a seat of 
justice and it shares some of the characteristics of the court. There are 
however different types of tribunals like purely administrative tribunals 
or domestic tribunals in departmental proceedings. The decisions of 
such tribunals do not have the finality and enforceability of their decisions 
nor do they exercise any of the judicial powers of the State conferred 
upon them by statute. There may be other types of Tribunals which 
are entrusted with judicial functions, that is to say, of deciding litigated 
questions according to law, deriving their powers from the State and 
exercising judicial powers of the State. Such tribunal will constitute a 
court as observed by Mahajan, J. (as he then was) in (7) Bharat Bank 
Ltd. v. Its employees, AIR. 1950 SC 188, The judicial powers, it was 
observed, mean the power which every sovereign authority must of 
necessity have to decide controversies between its subjects or between 
itself and its subjects, whether the rights relate to life, liberty and property. 
Such tribunal must have the power to give a binding and authoritative 
decision. 

14. It was noted in (8) Bapusaheb y. State of Maharastra, AIR 
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1975 Bombay 143 (FB) followed in (9) Shripatra v. State of Maharastra 
(FB) AIR 1977 Bombay 384, ona survey of all relevant judicial autho- 
rities in particular of the decision in (10) Thakur Jugal Kishore v. 
Sttamari Co-operative Bank Ltd., AIR 1967 SC 1494 that a tribunal or 
authority will be a court (i) if it is basically a court with power to give a 
definitive judgment or a decision in a lis between the parties which has the 
finality and authoritativeness that would bind them appearing before it so 
far as the rights litigated before it are concerned and (ii) the appointment 
of the tribunal or an authority as well as the source of its power must be 
the judicial powers of the State coming to it by the statute itself. To it, ig 
also to be added the enforceability of such orders or judgments through 
the process of law. Such tribunal or authority must also follow the 
normal judicial procedure in arriving at its decision. It will require the 
parties to file their respective statements, follow the rules or norms of 
evidence in determining questions of fact by compelling attendance of 
witnesses or production of documents, hold public trial wherever possible 
and hear the parties or consider their respective cases according to law 
and the principles of natural justice before arriving at its decision. Such 
tribunal or authority will be, it is obvious, court as understood in acce- 
pted legal parlance and must be taken to be so as contemplated under 
Article 227 of the Constitution in absence of any definition in the 
Constitution. 

15. Even so,to be amenable to provisions of Article 227 as amen- 
ded there is a further condition which is an imperative one, namely, that 
such court must be subject to the appellate jurisdiction of the High Court 
as stated in clause (1) or the judgment that may be interfered with must 
be,of an inferior court which is subject to appeal or revision by the 
High Court. 

16. In respect of clause (1) of Article 227 it seems that the judicial 
superintendence is confined to courts which are under the appellate juris- 
diction of the High Court. The appellate jurisdiction so contemplated 
obviously include the courts created by the statutes providing hierarchy 
of courts, including all the subordinate courts thereunder and may not 
possibly include the tribunals or authorities which, though court in legal 
parlance on the tests noted above, are not really subject to the appellate 
jurisdiction of the High Court under any statute. In such cases, it may be 
possible to contend that judicial interference will not extend to decisions 
of such tribunals or authorities are not subject to the appellate jurisdiction 
of the High Court. 

17. Clause (5), though has been put in thedouble negative form, 
means that there may be judicial interference against any judgment of any 
inferior court which judgment is otherwise subject to appeal or revision, 
obviously by the High Court. The definition of court in this clause incl- 
udes all authorities and tribunals which satisfy the above tests. If any 
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judgment of such court inthe State which is obviously an inferior court 
to the High Court, is subiect to appeal or revision by the High Court the 
Judicial interference under Article 227 will be warranted in law in appropri- 
ate cases. We may mention here some statutes wherein provisions have 
been made for appeal to the High Court against judgments of such 
tribunal or authority which in the tests indicated above are courts in legal 
paralance. Such statutes are— 

I. The Chartered Accountants’ Act, 1947— Section 21 

2. The Employees’ State Insurance Act, 1948-Sec. 82. 
The Workman’s Compensation Act, Sec. 30° 
Trade and Marchandise Mark Act, 1958, Sec. 108. 
Patents Act, 1970—Sec. 116. 

6. The Motor Vehicle’s Act, 1939, Sec. 110(d) against decrees of 
the Claims Tribunal. 

7. The Income-Tax: Act,. Sec. 269 H against the order of the 
Appellate Tribunal, 

8. Foreign Exchange Regulations Act, 1947—Sec. 23 (EE) or 
Foreign Exchange Regulation Act, 1973—Sec. 54. from the order of 
the Appellate Board. 

9. The Calcutta Improvement Act, 1911—gee. 77A from the 
decision of the Calcutta Improvement Tribunal. 


a 


18. There may again be cases where an appeal from the order of 
a Tribunal or authority is provided to a Court within the heirarchy 
of courts, established by statutes. Such courts exercising appellate 
powers are in their turn, subordinate and inferior to the High Court, 
and judgments of such courts may be subject to appeal or revision by 
the High Court. In such cases again,, the judgments of such subordinate 
courts alse are subject to judicial interference under Article 227 in appro- 
priate circumstances. . 

19. Under the West Bengal Premises Tenancy Act, 1956, Section 
29 the order of the Rent Controller is subject to appeal before the Dis- 
trict Judge or Chief Judge, Small Causes Court, with power to transfer 
such cases to Additional District Judges or Subordinate Judges or to 
any other Judge of the Small Causes Court. Similarly under the Calcutta 
Thika Tenancy Act, 1949, Section 27, an appeal lies to the District 
Judge or the Chief Judge of Court of Small Causes with similar powers 
of transfer. These appellate authorities are not persona designata, as held 
in (11) Nandalal v. Manmatha, AIR 1962 Cal 597, and they are 
referred to as Courts which are established under the Bengal, Agra and 
Assam Civil Courts ‘Act, 1887 and accordingly they are courts whose 
judgments are subject to revision even under section 115 of the Code of 
Civil Procedure. The judgments of such courts are also thus liable to 
judicial interference under Article 227 in circumstances warranting such 


1978 (1) CLJ] Sujata Maitra v. State of W. B. 477 


interference in view of the provisions of clauses (5). We may note 
Article 323A which provides for constitution of service tribunals as also 
Article 323B which provides for tribunals for certain purposes like, tax, 
ceiling on urban properties, foreign exchange, customs, industrial dis- 
putes, elections and the like.’ It was noticed in Bapu Saheb’s case that 
these are enabling provisions empowering Parliament to make laws 
providing for the constitution of such tribunals on matters specified 
therein. It was also laid down in Article 323B (3) (d) that there may be 
law made by the Parliament constituting such tribunals which may pro- 
vide for exclusion Of jurisdiction of ail courts excepting the Supreme 
Court under Art. 136. It was held that these provisions without more 
do not imply any intention Of excluding all tribunals irrespective of 
their nature or their functions from the purview of High Court’s judicial 
superintendence while amending the original Art. 227. 

20. In the instant case, on the tests referred to above, under the 
West Bengal Co-operative Societies Act, 1973, the Registrar or Arbitrator 
has been comferred full powers to decide the dispute, pass interlocutory 
orders, hear the parties in accordance with the rules framed thereunder. 
There are provisions for appeals fromthe orders of the Co-operative 
Tribunal which also has all the trappings of the Court. There can be 
little dispute, on the tests indicated above, that such tribunals: er 
authorities are courts deciding the lis between the parties which are 
binding on them. But such tribunal or authority are not subject to the 
appellate jurisdiction of the High Courts, and their judgments are not 
subject to appeal or revision by the High Court. It may sound incon- 
gruous that the High Court as the highest judiciary of the State is 
incompetent in law to remedy any defect or error as may be committed 
by the, court, tribunal or authority functioning within its teritorial 
jurisdiction. It will however, be the sagacity of the Parliament and of the 
State legislature to provide for adequate relief if it considers fit and proper 
in such cases. In this view of the matter as the High Court had no 
jurisdiction over such tribunals and authorities nor are their judgments 
subject to appeal or revision by the High Court and as the instant appli- 
cation has been filed after the commencement of the amended provisions 
of Art. 227, this applicatien is not maintainable in Jaw. 

21. Mr. De, learned Advocate appearing for the petitioner, has filed 
an application for conversion of the instant application into one under 
Article 226 of the Constitution. It is difficult at this stage to concede to 
this prayer, as a Rule has already been issued under Article 227 which has 
been heard today and it will be for the court exercising Constitutional 
Writ Jurisdiction to decide whether on such application a Rule can be 
issued at all. In this view, I reject the application for conversion of 
the application under Article 227 into one under Article 226. 

22. The Rule is, accordingly, discharged. There will be no order 
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as to costs in the circumstanees of the cases. The petitioner is given 
liberty to move the appropriate court for such redress as she may be 
advised on the same cause of action and facts. I make'it clear, however, 
that I have not, as I cannot, entered into the merits of the cases of the 
respective parties. 

23. On the prayer of Mr. De, I direct that status quo shall be 
maintained for three weeks from today. ° 

24. Let the certified copy of the judgment cf the West Benga? 
Co-operative Tribunal under challenge .be returned to Mr. De on his 
furnishing a plain copy thereof. 

S. P. M. ——— — 


{ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Rabindranath Bhattacharya and Mr. Justice Monoj 
Kumar Mukherjee 
Decision : March 31, 1978 
Ali Mabammad Mallick a ...(PIff.) Appellant 
Versus 
Shaikh Golam Rakaman .. ...(Deft.) Respondent” 


West Bengal Non- Agricultural Tenancy Act (XX of 1949), Sec. 7(5)— 
Protection of tenant where tenant has erected pucca structure on demised 
land before expiry of lease—Such construction made before grant of lease 
but allowed by landlord for the use of tenant— Effect thereof Construction 
of deed of lease. 


The plaintiff appellant filed a suit for recovery of possession of suit 
property. The plaintiff's case is that the defendant-respondent took an 
oral lease from the plaintiff’s father and the defendant made construction 
encreaching upon his land after the death of his father. Ata point of 
time it was agreed that the defendant would take lease of 23 kattah of 
land and the plaintiff would grant that lease with structure made on the 
land by the defendant. After the expiry of the said lease by efflux of time, 
the lease terminated and the plaintiff was entitled to recover possession of 
the suit land. The defendant contested the suit by filling written statement. 

The point fər determination is whether in the facts of the case 
the protection under 7{3) of the West Benga! Noo-Agricultural Tenancy 
Act can be availed ef by the defendant. 

HELD : There is no restrictive clause in section 7 that unless the 
tenant makes construstion during the subsistence of the lease, he will not 
get protection against eviction. The language of the section is quite clear 
that the construction must have to be made before the expiry of the period 
of lease. Here the evidence shows that the pucca structure on the suit land 
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was constructed before the expiry of the lease and even before the grant of 
the present lease. The evidence further shows that the landlord allowed 
such pucca structure to remain as constructed by the defendant. In this 
view of the matter, the defendant is entitled to get protection against eviction 
when the plaintiff allowed the .pucca structures to be erected before the 
expiry of the term of the lease. 

Now as soon as the landlord allowed pucca structure already in exis- 
sence on the fease-hold land by the deed of lease itself, it will tantamount 
to the pucca structure erected on the land itself during the continuance of the 
said lease. Andit may be taken for all practical purposes that the land- 
ford allowed the pucca structure to be erected by the tenant and when the 
structure was held in existence at the time of the lease, that was certainly 
constructed before the expiration of the lease. 

The present case clearly comes under section 1(5) of the Act and that 
being so, the defendant tenant is entitled to protection under sub-section (5). 


Case referred to :— 
(1) M. L. Dalmia & Co. v. Chinta Haran Mukherjee 62 CWN 


505. 
Murari Mohan Mukherjee oe .. for the Appellant 
Subodh Chandra Bhattacherjee a .. for the Respondent 


The judgment of the Court was as follows :— 


Bhattacharya, J.: This second appeal arises out of a title appeal 
allowed by a Subordinate Judge, Hoogly setting aside the judgment and 
decree pased in favour of the plaintiff who is the appellant before us. 
The scope of this seeond appeal before us is very limited as it now 
appears. The relevant fact briefly stated is that the plaintiff Ali Maha- 
mmad filed a suit for recovery of khas possession of the suit pro- 
perty, namely, a piece of land, area about 24 cottahs of which the 
defendant Sk. Golam Rahaman was a nen-agricultural tenant. The 
case of the plaintiff is that the defendant took ora! lease from his father 
and the defendant made construction encroaching upon his land after 
the death of his father. He wanted to evict the defendant, but ulti- 
mately it was agreed that the defendant would take lease of the 2 
cottahs of land previously held under kis father and the plaintiff would 
grant that lease including the 4 cottahs of land with the structure 
made by the defendant. The deed of lease was signed by both the pirties 
and it was meant for a period of 8 years starting from Magh. 1344 
B. S., it was executed on 16th November, 1946. The case of the 
plaintiff is that after the expiry of the period of 8 years by efflux of time, 
the lease terminated and he was entitled to recover Khas possession of the 
suit land. The defendant appeared and contested the suit by filing a written 
statement. His case is that the plaintiff by giving a fresh lease allowed 
the right of the defendant in the matter of construction of a pucca 
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structure which he set up previously before the lease and also during 
the subsistence of the lease he made a pucca structure. His main defence 
is that ‘under section 7(5) of the West Bengal Non-Agricultural Ten- 
aney Act, 1949 heis entitled to get protection against eviction because 
he has made pucca constructions on the suit land. The learned Muasif 
decreed the suit and against that decision, in the appeal the learned 
Additional Subordinate Judge, Hoogly, set aside the judgment and the 
decree and allowed the appeal by dismissing the suit of the plaintiff 
appellant. According to the learned Subordinate Judge the defendant is 
entitled to get protection. 


2. Only one relevant question of law is required to be considered 
by us in the appeal as has been placed before us. The point is whether 
in the facts and circumstances of the present case the protection under sec- 
tion 7(5) of the West Bengal Non-Agricultural Tenancy Act can be 
availed of by the defendant. Mr. Mukherjee, the learned Advocate 
appearing on behalf of the plaiatiff-appellant submits that according to 
the finding of the appellate court, the construction in question was made 
by the defendant prior to the taking of lease from the plaintiff in the 
year 1946 and therefore, the defendant cannot take a shelter under 
section 7(5) of the Act because according to Mr. Mukherjee that section 
speaks about construction of a pucca structure during the subsistence 
of the lease and before the expiry of the same. Mr. Bhattacharjee appear- 
ing on behalf of the defendant respondent submits as against Mr. 
Mukherjee that there is nothing in section 7(5) of the Non- Agricultural 
Tenancy Act to indicate that the construction must be made during the 
subsistence of the lease and bis further argument is that in the deed itself , 
when the plaintiff as landlord accepied the pucca construction of tbe suit 
land and allowed the same to continue and to be enjoyed by the defendant 
certainly that will be taken as construction of the structure as required 
under section 7(5) of the Act. 


3. Now let us consider, first of all, the section 7(5) of the West 
Bengal Non-Agricultural Tenancy Act. According to the sub-section (5) 
the defendant will get protection if the landlord has allowed pucca 
structures to be erected on any non-agricultural land held under a lease 
in writing fer a period stipulated therein and if that structure be erected 
before the expiry of the said period of lease. The evidence in this case 
proves that the plaintiff and the defendant both executed a deed of lease 
on 16th November, 1946 in respect of the suit land measuring about 
24 cottahs ata rental of Rs. 5/- per year. It is stated in the deed, Ext. 1, 
that the defendant would be entitled to live in the structure made by 
brick walls and tiled roof and he had further the right to ereet such 
constructions en the land in question. It has been proved, and there can 
be no doubt, that the structure in question was a pucca structure. The 
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deed clearly says that the landlord accepted the right of the tenant 
defendant in the pueca structure already constructed prior to the execu- 
tion of the lease deed and the tenant was further given the right to 
make such pucca structures during the subsistence of the lease. Now 
the question is whether this statement in the deed will give protection 
to the tenant under section 7(5) of the Non-Agricultural Tenancy Act. 
Ag we have already noticed that sub-section (5) says that if the land- 
lord has allowed pucca struetures to be erected held under the lease in 
writing for a specified pzriod and if the eonstrustion is made before the 
expiry of the said period, the tenant will get protection against eviction 
under certain eircumstances. There can be no doubt that in the instant case 
the plaintiff landlord allowed by the deed itself the pucca structure 
already constructed by the defendaat on the suit land, aad there caa be 
no doubt also that the pucca structure was constructed before the expiry 
of the period of lease. There is no restrictive clause in the section that 
unless the tenant makes construction during the subsistence of the lease, 
he will not get protection against eviction. The language of the 
section is quite clear that the construction must have to be made before 
the expiry Of the period of lease. Here the evidenee shows that the 
pucea structure on-the suit land was constructed before the expiry of the 
lease and before the grant of lease even. The evidence further shows 
that the landlord allowed such pucca structure as constructed by the 
defandant. In this view of the matter, the defendant is entitled to get 
protection against eviction when the plaintiff allowed pucca structures to 
be erected before the expiry of the term of lease. 

4, There is another point to be considered. The landlord koowing 
fully well about the construction ef the pucca structure by the tenant 
defendant, granted the lease and allowed that pucca structure which 
was already in existence to continue. The question would be whether 
sub-section (5) of section 7 read with clause (a) thereto will give protec- 
tion to the tenant. Now as soon as the landlord allowed pucca structure 
already in existence on. the leased land by the deed of lease itself, it will 
tentamount tothe pucca structure erected on the land itself during the 
continuance of the said lease. And it may be taken for all practical pur- 
poses that the landlord allowed pucca structures to be erected by the 
tenant and when the structure was held in existence at the time of lease, 
that was certainly constructed before the expiration of the lease. In this 
connexion we may refer to a decision of a Division Bensh of this Court 
in the case Of (1) M.L. Dalmia & Co. and others v. Chinta Haran Mukherjee 
and others, reported in 62 CWN at page 505. Inethat case a piece of 
land was taken lease of by the tenant from the landlord on which there 
was a pucca structure belonging to the landlord and during the subsistence 
of the period of lease which was certainly for a stated period, the tenant 
purchashed the same from the landlord. In that case the question arose 
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whether in the circumstances, as stated, the tenant could’take shelter 
under section 7(5) of the Non-Agricultural Tenancy Act. Mr. Justice 
Renupada Mukherjee held that the landlord’s assent to the continuance Of 
the pucca structures on.-the tenant’s holding after purchase by him was 
clear and unequivecal and he was of the opinien that. the tenants would 
get benefit of section 7(5) of the West Bengal Non- -Agricultural Tenancy 
. Act when structures were found pucca, as defined in the Act itself. That was 
a case worse than the present before us. In that case on the demised lagd 
the pucca structure belonged to the landlord himself and it was purchased 
by the tenant during the subsistence of the tenancy. And it was held that 
it fell under the protection given in sub-section (5) of section 7 of the Act. 
In the present case the pucca construction was made by the tenant himself 
and that was prior to the expiry of the lease and the landlord allowed such 
pucca structure already constructed by the tenant. Therefore there can 
be least doubt whatsoever that the present case before us clearly comes 
under section 7(5) of the West Bengal Non-Agricultural Tenaney Act to 
give protection to the defendant tenant. The appeal has been rightly 
allowed by the learned appellate court below and we find no reason to 
interfere with the decision. The present appeal is liable to be dismissed. 

We therefore dismiss the appeal. 

But there will be no order as to costs in the circumstances of the 
case. 

Mukherjee, J. : I agree. 

P. R. 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee 
Decision : February 10, 1978 
se Nath Banerjee & Ors. ae os Appellants 
Versus 

Nihar Kumar Aditya & Ors. a Respondents* 

Indian Limitation Act (IX of 1909) Art. 142—Burden of proof upon 
plaintiff—Possession within 12 years prior to institution of suit—Requisition 
of suit property by Government-~-Whether prossession of true owners 
revives during possession of Government—Finding of fact by lower appellate 
court— No interference in second appeal in respect of finding of fact. 

The appellants filed a suit against the respondents, inter alia, for 
declaration of their title to and recovery of possession of two plots of 
land. They further prayed for recovery of a certain sum of money from 
defendant no. 1 who had been awarded the said sum as compensation by 
the Government for requisitioning the said two plots under the Defence 
of India Rules 1939. The trial Court decreed the suit. Defendant 

* Appeal from Appellate Decree No. 46 of 1961. 
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no. l preferred an appeal which was dismissed in due course. Theréafter 
defendant no. 1 preferred a second appeal to the High Court. 
A Devision Bench of this Court allowed the appeal and remanded 
the appeal to the lower appellate court for fresh hearing in the light of 
observations made in the judgment and in accordance with law. The 
Division Bench however found that the case was governed by Article 142 
ofthe Limitation Act 1908 and the onus would lie on the plaiatiffs to prove 
their possession at sometime within 12 years prior to the institution of the 
suit. Therefore a direction was given to the lower appellate court to affirm 
the decree of the trial court if the finding on the said point was in the 
affirmative. After remand the lower appellate court found that the 
plaintiffs had failed to prove that they were in possession at auy time 
_Wwithin 12 years prior to the institution of the suit and that the suit was 
hit by Article 142. Accordingly the lower appellate court allowed the 
appeal and dissmissed the suit. Thereafter the plaintiffs preferred 
this second appeal. 

The appellants have contended that the lower appellate court’s 
finding on the issue of possession could not be sustained because it had 
acted contrary to the remand order that the defendant no. 1 had failed 
to rebut the presumption of correctness of the C. S Khatian in question 
which recorded the predecessors of the plaintiffs as owners in possession 
of the suit plots. Accordingly it was contended that when this court in 
the remand order had found that the plaintiffs had title to the said plots 
their possession in respect of those plots was also impliedly found. 

HELD: The instant case is governed by Article 142 of the Indian 
Limitation Act of 1908 and the burden of proof is upon the plaintiffs. The 
lower appellate court has found as a fact that the plaintiffs had no posse- 
ssion within 12 years before the institution of the suit. Therefore the said 
contention of the appellants is not tenable. 

It has been contended next that the plaintiffs being the true owners 
of the suit property the legal effect of the requisition of the suit pro- 
perty under Rule 75A (1) of the Defence of India Rules 1939 was that such 
possession of the Government had enured to the benefit of the plaintiffs. 
In otherwords, the possession of the State Government during the 
requisitioning of the suit property had the same Jegal effect as possession 
of property by a Receiver appointed by Court or under attachment under 
section 146 of the Criminal Procedure Code. 

HELD: In the present case, ithe possession was taken by the State 
Government in the exercise of its powers under Rule 75A (1) of the Defence 
of India Rules 1939. Secondly, the State Government took over possession 
from the predecessor-in-interest of defendant no. l, paid recurring compen- 
sation to him and after de-requisitioning made over possession to defendant 
no. l. It is not possible to accept the submission of the appellants that the 
possession of the State Government during the period the property had 
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remained under requisition must be equated to possession in the case of 
a property under attachment under section 146 of the Cr. P. Code or 
under the control of the Receiver. In cases of such attachments or Recei- 
vership, the property remains in custodian legis pending adjudication by 
the appropriate court. 

When the State in exercise of its power of requisitioning takes over 
possession, it exercises its sovereign powers subject to the fulfilment of 
constitutional and statutory requirements. The State in respect of°a 
requisitioned property is in no sense an agent of the true owner and such 
possession is not on behalf any particular person. In fact, during the period 
of requisitioning the rights of all persons to enjoy the property remains 
suspended and all other persons are excluded from possession and enjoy- 
ment of the requisitioned property. In case of requisition, there is no 
transfer or extinction of ownership but the State divests all other persons 
of possession subject to payment of compensation to the persons interested. 


The requtsition takes place when the right to possess is transferred 
without the transfer of title. It involves the actual taking of the property out 
of the possession of the owner or converting the possession into the posse- 
ssion of the State or its nominee. 

That being the position, the plaintiffs cannot lawfully urge that during 
the period of requisition of the suit plots under the Defence of India Rules 
1939, their possession had revived and therefore, their present suit was not 
barred by limitation. 


Cases referred to :— 


(1) Maharaja Sir Kesho Prasad Singh Bahadur v. Bahuria Mt. Bhag- 
jogna Kuer and others, AIR 1937 PC 69. 

(2) Sarat Chandra Maiti and others v. Bibhabati Debi and others, 
34 CLJ 302 

(3) Agency vy. Short, (1888) 12 App. Cas. 793 

(4) Secretary of State for India yv. Kristomani Gupta (1902) LR 29 
IA 104 

(5) Kumar Basanta Rap v. Secretary of State for India (1917) 44 LA 
104 

(6) Rao Karan Singh v. Raja Bakar Ali Khan, LR 9 JA 99 

(7) P. Lakshmi Reddy y. L. Lakshmi Reddy, AIR 1957 SC 314 

(8) The Province of Bengal v. The Baard of Trustees for the Improy- 
ement of Calcutta, 50 CWN 825 

(9) Santi Devi and Another y. Province of West Bengal, 58 CWN 180 

(10) The State of West Bengal v. Subodh Gopal Bose, 1954 SCR 587 
AIR 1954 SC 92 


P.N. Mitter, N.K. Ganguly and Samarendra Ganguly ... for the Appellants 
C.N. Mookerjee and Dhruba Bhattacharya .. for the Respondents 
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The judgment of the Court was as follows :— 


The present appellants as plaintiffs instituted a suit against the res- 
pondents for declaration of their title and for recovery of possession of 
Plot Nos. 3654 and 3669, Khatian No. 479, Mouza Belgharia and for 
mesne profits. They also prayed for recovery of Rs. 442/- against the 
defendant No. 1, Nihar Kumar Aditya, who had been awarded the said 
eum as compensation by the Government for requisitioning of the suit 
plots under the Defence ‘of India Rules, 1939. The defendant No. 1, 
Nihar Kumar Aditya and the defendant No, 1 (ka) filed two written state- 
ments contesting the plaintiffs’ claim. The learned Subordinate Judge, 
Sth Court, Alipore had decreed the said suit against the defendants except 
against the defendant No. 2(ka). He ordered that the plaintiffs’ title to 
the suit property be declared and that they would get khas possession by 
evicting the defendants. The plaintiffs would be entitled to recover mesne 
profits by filing a subsequent’ suit. The defendant No. 1 being aggrieved 
by the said decision, had preferred an appeal. The learned Additional 
District Judge, 2nd Court, Alipore, dismissed the appeal of the defendant 
No. land the cross-objection filed by the plaintiff-respondents. The 
defendant No. 1, being aggrieved by the said decision, preferred a second 
appeal to this Court. 


2. On2Ist March, 1958 Renupada Mukherjee and Binayak Nath 
Banerjee, JJ. allowed the said appeal and set aside the judgment and 
decree of the lower appellate court and remanded the appeal to that court 
for a fresh hearing in the light of their observations and in accordance with 
law. New evidence, if any, might be adduced in the lower appellate court. 
The Division Bench held that Surendra and Nagendra, who were the pred- 
ecessors-in-interest of the plaintiffs, were the owners of the disputed plots. 
The plaintiffs, who were the heirs of Surendra, got 16 annas title to the 
disputed plots by partition with Nandalal, who had acquired the interest 
of Nagendra, unless it was found that the claim of the plaintiffs was 
barred by limitation. The Division Bench further held “in our judgment 
such a case is governed by Article 142 of the Limitation Act and the onus 
lies on the plaintiff-respondents to prove their possession at some time 
within 12 years prior to the suit”. The Division Bench found that the 
proper Article which applied to the present case was Article 142 of the 
Limitation Act and the courts below had committed errors of law on 
the question of limitation. The Court below was directed to find whether 
the plaintiffs had succeeded in showing that they were in possession of the 
suit land at any time within 12 years of the institution of the suit. If 
the finding on the said point was in the affirmation, the lower appellate 
court was directed to affirm the decree of the trial court. The trial 
court’s decree was to be reversed if the finding of the lower appellate 
court was to the contrary. 
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3. After the aforesaid remand the learned Additional District 
Judge, Ist Court, Alipore, by his judgment has found that the plaintiffs 
had failed to prove that they were in possession at any time within 12 
years before the institution of the present suit and the suit was hit by 
- Article 142 of the Indian Limitation Act and therefore, the decree passed 
by the learned Subordinate Judge should be vacated and the suit be 
dismissed. Accordingly, the lower appellate court allowed the appeal 
of the defendant No. | and dismissed the suit brought by the plaintiffs. 
Thereafter, the plaintiffs have preferred this second appeal. 


4. It is now concluded by a finding of fact that Surendra Banerjee 
and Nagendra Banerjee had Brambattar Niskar title to the disputed Plot 
Nos. 3669 and 3654, Mouza Belgharia and the said two plots were 
recorded in their names in the C. S. Khatian No. 479 which was 
published in the year 1931. It had been also found that the plaintiffs 
had acquired 8 annas share of Surendra by inheritance and Nagendra 
has sold his moiety share to one Nandalal Seth. Thereafter, as a result 
of the partition between Nandalal and the plaintiffs made on 12th March, 
1953, the plaintiffs were exclusively allotted the disputed plots along 
with some other plots. It was also in evidence that in the records of the 
Kamarhati Municipality the names of Sarbeswar and Bipin were recorded. 
The said Municipality had filed S. C. C. Suit No. 1094 of 1931 
for recovery Of arrears of municipal taxes for the period of, between Ist 
Quarter 1927 to 3rd quarter 1930-31 from Sarbeswar and Bipin and 
obtained a decree against them. Thereafter, the Municipality filed Money 
Execution Case No. 159 of 1937 for realising the said decretal dues from 
Sarbeswar and Bipin. On 12th July, 1937 Ramprasad Bania had auction 
purchased the said plots and some other plots in the said execution case 
for a sum of Rs. 200/-. On 10th November, 1937 the auction purchaser, 
Ramprasad, through court had taken delivery of possession of the disputed 
plots. On 12th July, 1943 Ramprasad Bania sold the suit plots to Nihar 
Kumar Aditya, the defendant No.1. Ia the year 1943/44 the Military 
Authorities had requisitioned the disputed plots under Rule 75A of the 
Defence of India Rules, 1939 and the Military Authorities had remained 
in possession for 3/4 years. On 12th August, 1947 after de-requisitioning 
they had delivered possession of the disputed plots to the defendant No. 
l, Nihar Kumar Aditya. The defendant No. l was also awarded compen- 
sation for the aforesaid requisition made under the Defence of India Rules. 
On 4th November, 1949 the plaintiffs instituted the suit out of which this 
second appeal arises. 


5. The learned Additional District Judge after remand has correctly 
pointed out that the plaintiffs themselves in paragraph (4) of their plaint 
have averred that the cause of action for the suit arose on 10th November, 
1937 when possession of the plots were delivered to Ramprasad Bania, the 
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auction purchaser, in the aforesaid S.C.C. Execution Case against Sarbe- 
war and Bipin whereas the suit was filed on 8th November, 1949, i.e. short 
of 12 years by 3/4 days. Renupada Mukherjee and Binayak Nath Banerjee, 
JJ. in their remand order have found that Article 142 of the Indian 
Limitation Act, 1908 applied in the instant case and the plaintiffs must 
prove that they were in possession of the suit lands at a time within 
12 years before the institution of the suit. Therefore, the plaintiffs 
‘were bound to establish that they were in possession at least on 8th 
November, 1937, i.e. within 12 years before the institution of the suit. 

6. The lower appellate court upon consideration of the evidence 
On record including the evidence adduced before it after remand has found 
as a fact that the plaintiffs did not possess the suit plots at any time within 
12 years before the filing of the present suit. The above finding of the 
lower appellate court about possession is not vitiated by any error of law. 
Therefore, sitting in second appeal, I cannot interfere with the same. 

7. Mr. P.N. Mitter, learned Advocate for the appellants, has 
however submitted that the lower appellate court’s finding on the issue of 
possession cannot be sustained because it had acted contrary to the 
findings made by this Court in its remand order, that the defendant had 
failed to rebut the presumption of the correctness of the C. S. Khatian 
in question which recorded the names of Surendra and Nagendra as owners 
in possession of the disputed plots. According to Mr. Mitter when this 
court in the remand order found that the plaintiffs had title to the suit 
plots, their possession was also impliedly found. 


8. In order to consider the above argument of Mr. Mitter, I may 
refer to certain portions of the judgment of the Division Bench in S. A. 
No. 3888 of 1954. Their Lordships in their said judgment had, inter alia, 
observed “all the entries appearing in the C.S. Records have presumptive 
value and the courts below have held that the presumption raised by the 
entries has not been rebutted by the defendant-appellaat.” Their Lordships 
were not included to interfere with the said finding and, therefore, they 
did not accept the submission made by the learned Advocate for the defe- 
ndant-appellants that Sarbeswar and Bipin through whom the defendant 
No. 1 claimed had somehow acquired the title of Surendra and Nagendra. 
Their Lordships accordingly held that Surendra and Nagendra and not 
Sarbeswar and Bipin were the two owners of the disputed plots. But 
the learned Judges, however, qualified their said finding that the plaintiffs 
had got 16 annas title by observing ‘‘unless it is found that the claim of 
the plaintiff-respondents is barred by limitation.” The Division Bench 
had also upheld the second contention urged by Mr. A.C. Gupta, learned 
Advocate appearing on behalf of the defendant-appellants that the ques- 
tion of limitation had not been properly decided. The Division Bench 
rejected the argument of Mr. Apurbadhan Mukherjee, the learned Advo- 
cate who appeared on behalf of the plaintiff-respondents that the case 
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was governed by Article 144 of the Limitation Act and that by virtue 
of the presumption referred to in Illustration (d) of Section 144 of the 
Indian Evidence Act, they must be deemed to have been in posses- 
sion of the disputed lands at the material time and it was for the 
deferndant No. 1 to show when his possession or the possession of 
Ramprasad Bania had become adverse. The Division Bench held. 
that the proper article which would be applicable to the presente 
case was Article 142 and the oplaintiff-respondents should have 
proved that they were in possession of the disputed lands at some 
time wrthin 12 years prior to the institution of the present suit. 

9. The decision of the Privy Council in (1) Maharaja Sir Kesho 
Prasad Singh Bahadur v. Bahuria Mt. Bhagjona Kuer and Others. 
AIR 1937 Privy Council 69, which was relied upon by Mr. Mitter, 
learned advocate for the appellants, cannot assist the case Of the 
present plaintiffs. Sir George Rankin, J. who delivered the opinion 
of the Privy Council in the said case pointed out the evidentiary 
value of the record of rights. Entries made in the government 
records are evidence of title mainly because they are good evidence 
of possession. But at the same time, Sir George Rankin, J. was 
careful enough to point out that in case entries made were contrary 
to the facts as to possession at the time the said entries were 
made then they carry little, if any, weight. Further, Article 144 
and not Article 142 was applicable to the case of Maharaja 
Kesho Prasad Singh Bahadur v. Bahuria Mt. Bhagjona Kuer and 
Others (supra) and Sri George Rankin, J. at page 78 of the reports 
observed “the circumstance that the Maharaja was not in possession 
or in recept of rent is, it need hardly be said, insufficient under 
Article 144 to warrant a finding of adverse possession on behalf 
of the respondents or their predecessor-in-title’ and their Lordships 
declined to interfere with the finding of faet made by the Subor- 
dinate Judge in this respect. The present case before me was 
governed by Article 142 of Limitation Act, 1908 and the 
burden of proof was upon the plaintiffs. As already stated the 
lower appellate court has found as a fact that the plaintiffs had no 
possession whithin 12 years before the institution of the present suit. 
Therefore, the above submission ef Mr. Mitter fails. 

10. Mr. Mitter has further submitted that the plaintiffs being true 
owners of the suit property the legal effect of the requisition of the suit 
property under Rule 75 A(1) of the Defence of India Rules, 1939 was that 
such possession of theegovernment had enured to the benefit of the plainti- 
ffs. According to Mr, Mitter, the possession of the State during the 
requisitioning of the suit property had the same legal effect as possession of 
property by a Receiver appointed by the Court or under attachment under 
Section 146 of the Criminal Procedure Code. 
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11. Mr. Mitter, in support of his submission relied upon the decision 
of Sir Ashutosh Mookerjee and Panton, JJ. in (2) Sarat Chandra Maiti 
and others v. Bibhabati Debi and others, 34 CLJ 302. Their Lordships at 
pige 305 of the reports reiterated the view of this Court in Brajendra 
Kishore v. Abdul Rezac, 22 CLJ 283, that when a property is attached under 
Section 146 of the Criminal Procedure Code it passes into legal custody 
and during the continuance of attachment his possession in the eye of 
laW was not interrupted. If on the other hand, the wrong-doer was in 
possession at the time when the attachment took place, the effect of 
the attachment is to interrupt his possession and from the moment 
of attachment the possession of the rightful owner revived in the 
eye of law. According to the learned Judges these results were deducible 
from the decision of Judicial Committee in (3) Agency vy. Short (1888) 
12 App. Cas. 793, (4) Secretary of State for India v. Kristomani Gupta, 
(1902) LR 29 IA 104 and (5) Kumar Basanta Ray v. Secretary of State for 
india, (1917) 44 IA 104. 

12. Mr. Mitter, learned advocate for the appellants also relied 
upon the decision of the Privy Couneil in (6) Rao Karan Singh v. 
Raja Bakar Ali Khan LR 9 IA 99. The Privy Council held that in 
the said case although under the old law of limitation a plaintiff must 
prove that he was in possession of the property in suit within 12 years 
before the suit, yet under Act IX of 1871 he may sue within twelve 
years from the time when the possession of the defendant, or some 
person through whom he claims, became adverse to him. A Collector 
in possession of land for the purpose of protecting the government 
revenue, is bound to pay the surplus proceeds of the estate to the real 
owner, and his possession does not becume adverse to the real owner 
by reason of paying such proceeds to an adverse claimant. A perusal 
of the decision in Rao Karan Singh v. Bakar Ali Khan, (supra), 
would indicate that the basis of the said decision was that the Collec- 
tor’s possession was described as an attachment to collect rents from the 
raiyats and for paying revenue etc. The Collector was under a duty of 
paying the surplus to the true owner. Therefore, it was held that the 
Collector by paying over the money to Karan Singh did not give 
Karan Singh a title. . 

13. The same principle has been applied in respect of possession 
by a Receiver because a Receiver is an officer of Court and is not a 
particular agent of any party to the suit and his possession is ultimately 
treated as possession of the successful party on the termination of the 
suit. But the said doctrine cannot be pushed to the extent of enabling a 
person who was initially out of possession to his subsequeat adverse posse- 
ssion [see (7) P. Lakshmi Reddy v. L. Lakshmi Reddy, AIR 1957 SC 314, 
paragraph 6]. Their Lordships in P. Lakshmi Redey’s case (supra: at page 
319, paragraph 6 further observed “the position may conceivably be 
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different where the defendant in the suit was previously in adverse pos- 
Session against the real owner and the Reciver has taken possession 
from him and restores it back to him on successful termination of the 
suit-in his favour. In such a case the question that would arise would be 
different, viz., whether the interim possession of the Receiver would be 
a discontinuance or abandonment of possession or interruption of the 
adverse possession. We are not concerned with it in this case and 
express no opinion on it. l = 
14. In the present case, the possession was taken by the Govern- 
ment in the exercise of its powers under Rule 75A(1) of the Defence of 
India Rules, 1939. Secondly, the Government took over possession - 
from the predecessor-in-interest of the defendant No. 1, paid recurring 
compensation to him and after de-requisitioning restored back possession 
ta the defendant No. 1. I am unable to accept the submission of 
Mr. Mitter that possession of the Government during the period the 
property had remaind under requisition must be equated to possession 
in cases Of a property under attachment under Section 146 or under 
Receiver’s control. In cases of attachment or Receivership, the property 
remains in custodia legis pending adjudication by the appropriate Court. 
15. In my view, when the State in exercise of-its power of 
requisitioning takes over possession it exercises its sovereign powers 
subject to the fulfilment of constitutional and statutory requirments. 
The State in respect of a requisitioned property is in no sense an agent of 
the true owner and such possession is not on behalf of any particular 
_ person. In fact, during the period of requisitioning the rights of all 
persons to enjoy the property remains suspended and all other persons 
are excluded from possession and enjoyment of the requisitioned property. 
In case of requisition, there is no transfer or extinction of ownership 
but the State divests all other persons of possession subject to payment 
of compensation to the persons interested. R.C. Mitter and Akram, JJ. 
In (8) The Province of Bengal v. The Board of Trustees for the Improve- 
ment of Calcutta,.50 CWN 825, held that under the Defence of India 
Rules, 1939 requisition in relation to land, without more, is the acquisi- 
tion of an interest in land, for a time or for an uncertain period. Their 
Lordships further held that the effect of a requisition under the Defence 
of India Rules, is to deprive the owner of his possession (vide page 828 of 
the report). Ramaprasad Mookerjee and Renupada Mukherjee JJ. 
in (9) Santi Devi and Another v. Province of West Bengal 58 CWN 180, 
also had occasion to consider the effect of requisition made under the 
Defence of India Rules, 1939. In the context of the quéstion whether 
a person who may not be able to prove to the hilt his right to retain 
possession against the rightful owner can be considered as a person 
interested and entitled to claim possession from the Requisitioning 
Authority on the basis of his possession. Their Lordships held that even 
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a person with a precarious interest ic land is entitled to compensation. 
Their Lordships at Page 186 of the reports laid down “for every property 
acquired or requisitioned all the persons interested are entitled to have 
their claims determined and assessed ; particularly, in the ease of requi- 
sition, the effect of the requisition order is to deprive all parties who are 
interested in the property of their exercise of acts of possession or such 
offer rights which were being exercised in respect of that property, under 
Whatever title it may be.” S. R. Das, J. (as he then was) in his judgment 
in (10) The State of West Bengal v. Subodh Gopal Bose, 1954 S. C. R. 587 
=AIR 1954 SC 92, described the power of the State to acquire and 
requisition property in exercise of power of eminent domain, police power, 
the power of taxation as attributes of severeighty itself. The requisition 
takes place when right to possess is transferred without transfer of 
title. {t involves the aetua! taking of the property out of the possession 
of the owner or converting the possession into the possession of the State 
or its nominee. 

16. In the present case, I have pointed out that the Requisitioning 
Authority took over possession of the suit properties from the defendant 
No. 1. The defendant No. I was paid compensation during the period 
of requisition. After de-requisitioning, the Authorities made over posse- 
ssion to the defendant No. 1. Therefore, I hold that the plaintiffs can- 
not lawfully urge that during the period of requisition of the suit plots 
under the Denfece of India Rules, 1939, their possession had revived 
and, therefore, their present suit was not barred by limitation. J cannot 
interfere with the finding made by the lower appellate Court that the 
plaintiffs had failed to prove their possession within 12 years before the 
institution of the suit and the suit was accordingly barred under Article 
142 of the Limitation Act. 

17. I, therefore, dismiss the appeal. In the circumstances of the 
case, both parties would bear their own costs throughout. 

P:R 
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‘In a writ petition, the impugned order of transfer has 
been challenged on various grounds. The principal ground appears 
to be one of malafide of the respondents. Various facts and corres- 
pondence have been set out in the petition to establish that the respondent 
ne. 2 had been inimically disposed towards the petitioner. It is stated 
in the petition that the purported transfer of the petitioner was not 
made in the public interest or on account of the exigencies of public 
Service but for a collateral purpose. 

HELD: Paragraph 3(1) of the affidavit-in-opposition contains a 
clear admission that because of certain alleged misconduct and wilful 
disobediance of the petitioner, the authorities, instead of taking any 
disciplinary action against him, purported to transfer him from Calcutta to 
Kalimpong. This clearly makes the order of transfer a substitute for an 
order of punishment which may or may not have been imposed on the 
petitioner after proper disciplinary proceedings. If the disciplinary 
proceedings were initiated the petitioner would have a right of hearing 
which is guaranteed both under the relevant Service Rules as also under 
Article 311 (2) of the Constitution of India. Therefore the Respondents 
appears to be doing indirectly what they cannot do directly. To put it 
differently, they are transfering the petitioner by way of punishment with- 
out giving him any opportunity of being heard. It is well settled that there 
cannot be a transfer by way of punishment. In that view of the matter, 
the contention of the petitioner must succeed on the ground that although 
the order of transfer is innocuous on the face of it, it is really made by way 
of punishment. 

Cases referred to :— 

(1) Merricks v. Nott-Bower (1964) 1 All ER 717 

(2) Balan Vadasseri v. District Panchayat Officer, Malappuram and 

another, 1976 (1) Lab. IC 273 
(3) Mathew Muthalali v. Revenue Divisional Officer, Calicut and 
others, 1973 (1) Lab. IC 301 
(4) State of Bihar and others vy. Shiva Bhikshuk Mishra, AIR 1971 
SC 1011 
(5) Abdul Khader y. Reginal Dy. Director, 1967 Ker LT 354 
(6) Ramanek Choudhary v. The State of Bihar and others, 1975 (2) 
SLR 67 
(7) Government of India v. Tarak Nath Ghosh, AIR 1971 SC 823 
(8) Suraj Mal & Ors. v. State of Haryana and others, 1973 (2) SLR 863 
Nigam Kumar Chakraborty 522 sia ee for the Petitioner 
D. N. Das aR l for the Respondents 

The judgment of the Court was as s follows : — 

In this Rule the petitioner challenges an order of transfer. The 
facts leading to the passing of the order may be briefly noted. 

2. In 1958, the petitioner joined Central Forensic Seience Laboratory 
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at Calcutta as a Lower Division Clerk. In 1962 he was promoted to the 
grade of Upper Division Clerk and posted to the Subsidiary Intelligence 
Bureau at Calcutta. In November, 1965 he was appointed as a Stenogra- 
pher under the Pay Drawing Unit of Assistant Director (Internal) Subsidi- 
ary Intelligence Bureau at Calcutta and was posted to Burdwan. In Nov- 
ember, 1966 he was transferred back to Caleutta. 

° 3. The impugned order of transfer which is set out in paragraph 19 
of the petition is dated the April 20, 1977 and is in the following terms :— 


“Shri Biman Kumar Roy, Stenographer, Grade II under the pay 
drawing unit of A D. (1) S.I B. Calcutta is transferred to S.I.B. Kali- 
mpong in the interest of public service.” 

4. It may be mentioned that the order was sent by respondent 
No, 1. 

5. In the petition the aforesaid order has been challenged on Various 
grounds. The prineipal ground in the petition appears to be of malafide 
of the respondent nos. 1 and 2 who, it is alleged, passed the said order 
under the influence and at the instance of the respondent no. 3. Various 
facts and correspondence have been set out in the petition to establish 
that the respondent no. 2 had been inimically disposed towards the peti- 
tioner as a result whereof he had in the past refused to accedeto a 
prayer of the petitioner for asking the Ramkrishna Mission Seva Prathistan 
at Calcutta to afford better fecilities for the treatment and operation of the 
petitioner’s wife while she was confined in their hospital. The respondent 
no. 3 also turned down an application for loan of Rs. 2400/- from the 
General Provident Fund which the petitioner had asked for. The loan 
was refused on the alleged ground of non-production of the medical certi- 
ficate which according tothe petitioner is not required by law. It is 
also stated in the petition that the purported transfer of the petitioner 
was not made in the public interest or on account of the exigencies of 
public service but for a collateral purpose. Ground (i) of paragraph 36 
of the petition may be set out in this connection :— 

“For that your petitioner is being transferred not because of any 
special qualification for which in the interest of public service it is 
necessary to transfer your petitioner to Kalimpong, but for collateral 
purpose.” 

- 6. Mr. Nigam Kumar Chakraborty, learned Advocate for the peti- 
tioner submitted that although several grounds were taken in the petition 
this Rule could be disposed of ona short point. He drew my attention 
to the ground set out above wherein it has been specifically stated that 
the impugned order of transfer was passed for a collateral purpose and not 
in public interest. He drew my attention in this connection to the state- 
ments contained in the affidavit-in-opposition affirmed by Prabir Kumar 
Mallick on 3rd June, 1977 prior to the issue of the Rule Nisi herein, pur- 
suant to the directions of Chittatosh Mookerjee, J. who issued the Rule 
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`- Nisi subsequently. My attention is drawn in-particular to paragraph 3 of 
the above affidavit wherein the various grounds of alleged misconduct are 
made against the petitioner in the various sub- paragraphs thereof. 

7. The summary of the allegations is to be found in sub-paragraphs ` 
(J) and (k) of paragraph 3 of the above affidavit-in-opposition which may 
be set out hereinbelow :— 

“(I the petitioner was found to be frequently indulging in 
flouting the orders of the superior officers openly and it became extre-" 
mely difficult for the Respondent to maintain discipline and decorum 
in the Calcutta Office where about 800 employees are working. 

o (k) the petitioner bad developed a habit of making unnecessary 
correspondence with the superior offic-rs over irrelevant matters when 
his wife was under the treatment in Ramkrishna Mission Seva Pratis- 
than, the petitioner wrote a letter to the Respondent no. 2 requesting 
him to see that the said Seva Prathisthan provide all sorts of modern 
and better facilities to the petitioner’s wife. This is a matter over 
which head of the office had nothing todo in particular when the 
Ramkrishna Mission Seva Pratisthan is a well reputed Hospital and 
that there were no allegation against the Hospital calling for any 
action.” 

In this context, the statements in paragraph 3 (1) of the said affidavit are 
significant may be quoted herein betow ;— 

“That under the circumstances stated above the Respondent No. 2 
Deputy Director of the said Department, instead of taking any action 
against the petitioner, the least that could be done is to transfer to 
some other Office of the said organisation where the petitioner can work 
under different officers in a new atmosphere. For this purpose the matter 
was referred to the Headquarter at Delhi and after obtaining approval 
and/or sanction, the petitioner wae transferred to Kalimpong Office 
in the interest of public service.” 

8. Relying on the above statements, Mr. Chakraborty for the 
petitioner argues that the statements make it clear beyond any doubt that 
instead of punishing the petitioner by way of disciplinary action which 
the respondents were undoubtedly empowered to do, the petitioner was 
being transferred in the alleged interest of public service. In other words, 
the power of transfer was being utilised as an alternative of punishment 
which is not permissible in law. 

9. In support of the above proposition Mr. Chakraborty relied 
on a decision of the Court of Appeal in England in the case of (1) 
Merricks v. Nott-Bower and another, reported in (1964) 1 All. E.R. 717. 
At page 720 of the Rep&rt, in setting out the plaintiff’s case Lord Dern- 
ning, M. R. observes as follows :— 

“The plaintiffs then refer to the Police Act, 1919, and the Police 
(Discipline) Regulation, 1952, made thereunder. They say that if, 
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as here, a report is received by the commissioner which points to a 
disciplinary offence having been’ committed, then the disciplinary 
machinery must be invoked unless the Commissioner decides that 
there is no substance in the report or no need for disciplinary 
measures. The disciplinary machinery is contained in a code which 
sets out exactly what is to be done. An investigation has to be made 
by an investigating officer. If the investigation shows that there is 
ground for preferring a charge against a police officer, he must be 
given notice of it. and he must be given a hearing. If he is found 
guilty, there is a prescribed range of punishment, such as dismissal, 
reduction in rank. a fine, a reprimand, or a caution. But the range 
of punishment does not include transfer from one place to another. 
There is no power to transfer by way of punishment. In the light of 
these regulations. the plaintiffs say that the power of transfer is only to 
be used as part of the administrative machinery of the Force-so as to 
ensure efficiency. It cannot be used as a means of punishment. In 
their case, they say, the power of transfer was misused and abused. 
It was used as a disciplinary measure to punish them and, by misusing 
it in this way, those in authority were able to by-pass all the disci- 
plinary machinery so carefully set up to ensure a further hearing. They 
were condemned and punished. they say, without being heard. 

10. The above paragraph where the propositions had been laid 
down by Lord Denning with his usual clarity of expression are sought 
to be relied on by Mr. Chakraborty in support of his case. J must. point 
out however that in this case Lord Denning was concerned with an Appeal 
from the Order refusing to strike out the plaintiff’s statement of claim 
other than the paragraph 7 thereof. In other words their Lordships of the 
Court of Appeal were merely concerned with a prima facie case and was 
express no final opinion on the question which would be the subject matter 
of the trial. This is evident from a sentence at page 720 of the report 
which says “Such being the case made, Iam not prepared to say that it 
is unargua ble.”’ 

1k. Itis clear therefore that Lord Denning was merely saying that 
the argument set out above is plausible. Mr. Chakraborty invites me to 
accept the case made out by the plaintiff in the above English case and 
come to the same. conclusion that the plaintiff invited the English Court 
to. 

12. My attention is next drawn toa decision of the Kerala High 
Court in the case of (2) Balan Vadasseri v. District Panchayat Officer, 
Malappuram and another, reported in 1976 (1) Lab JC 273. At paragrph 
1: of the Report T. Chandrasekhara Menon J. observes as follows :— 

“After hearing the counsel appearing for the parties and going 
throygh the records, I am of the view that the impugned order call 
for interference by this Court. No doubt, it will not be proper for 
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this court to intervene in orders of transfer etc, made by competent 
authorities for administrative exigencies or other valid reasons. A 
Government servant is not entitled to say that ke should be allowed 
to continue in a particular station. When he joins service, he should 
know that he will have to work at different stations and that he would 
be liable for transfer at any time. 

However, that does not mean that this court has no jurisdiction 
to intervene even in a case of transfer, where it is apparently clear thate 
the same is not made for administrative reasons but is really a case 
of harassment of the Government Official concerned for some 
reason or other or the transfer is the result of manoeuvering by 
interested parties who want to see a particular employee out of the 
place.” 

13. At paragraph 13 of the Report Menon, J. came to the following 


conclusion. 
“Therefore, according to me, it will be improper to transfer 


merely because the President or some members of the Panchayat want 
it, without the authority who is making the transfer, going into the 
merits of the complaint made against the Executive Officer. Such 
transfers would really amount to punishment of the Executive 
officer. A punishment can be only inflected in accordance with the 
relevant provisions and statutory rules. Nor could the punishment 
be meted out without affording the Panchayat Executive Officer suffi- 
cient opportunity to meet the case against him.” 

14. Iam invited to follow the proposition laid down in the above 
case, that a transfer by way of punishment is insupportable in Law. 

15. My attention is next drawn to another decision of the Kerala 
High Court in the case of (3) Mathew Muthalali v. Revenue Divisional 
Officer, Calicut and others, reported in 1973 (1) Lab, IC 301. In that 
case at paragraph 9 of the Report it was observed as follows :— 

“Tt cannot be said that transfer, under no circumstances, would 
operate as a punitive measure. In fact, there are circumstances under 
which the Court may appropriately interfere when an officer has been 
transferred and the transfer involves an element of punishment, 
that will be so even if on the face of the order it is net apparent 
that it was by way of punishment that the transfer was effected. 
Whatever may be the cloak or disguise in the matter of the order of 
transfer, it will be open to the court to go behind it, look into the 
background and appreciate all the circumstances which resulted in 
the order of transfer to determine whether though apparently innocu- 
ous, it was really meant to impose the punishment on the offcer 
concerned.” 

Reference is then made to the decision of the Supreme Court inthe (4) 
State of Bihar and others v. Shiva Bhikshuk Mishra, reported in AIR 1971 
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SC 1011 for the proposition that the court can go behind an order to look 
at the real state of circumstances. 

16. At paragraph !0 of the Report, the Kerala High Court set out 
with approvala decision of Mathew, J. in (5) Abdul Khader v. Regnal 
Dy. Director, 1967 Ker LT 354 wherein the following passage occurs :— 

“If the transfer was intended or motivated to operate as a punis- 
hment Ido not think the order can stand. In deciding the question 

e as to what was the motive operating in the mind of the respondent, 
one has to look into the circumstances under Wiga the order was 
passed.” 

17. It may be mentioned that Mathew, J. in the above case set out 
the judgment of Lord Denning MR in thə case of Merricks v. Nott-Bower 
and another, which I have set out above and approved the stand taken by 
the plaintiff in the above ‘case. 

18. Lastly Mr. Chakraborty relied on a decision of the Patna High 
Court in the case of .(6) Ramanek Choudhary v. The State of Bihar and 
others, reported in 1975(2) SLR 67. After an extensive review of a large 
number of authorities Prasad J. at paragraph 18 of the Report observed 
as follows :— 

“In view of the guiding principles laid down in the cases referred 
to above, it is abundantly clear that the Court would not hesitate to 
interfere with an executive or administrative order which has been: 
passed in violation of any law or of any statutory rules or in the colo- 
urable exercise of power or malafide. It is. well settled that such an 
order is based on entirely irrelevant considerations or not based on. 
considerations which the authority was bound to have regard to, is- 
ultra vires. If the order is passed for a. collateral purpose in the. garb 
of a legal purpose, it is a colourable exercise of power” : 

19. Mr. D. N. Das, learned Advocate for the respondents ET 
that the transfer of the petitioner in the fact of this case was by way of 
a remedial measure. He submitted that under the Fundamental Rule 
11 the respondents were entitled to pass the order of transfer. 

20. Mr. Das sought to rely on a decision of the Supeme Court 
in the case of (7) Government of India v. Tarak Nath Ghosh, reported in’ 
AIR 1971 S.C. 823. In this case there is a stray observation by G. K. 
Mitter. J. that a delinquent, pending the initiation of the departmental 
proceedings against him may be either suspended or ‘transferred. In the 
above case however the Court was concerned with an order of suspen- 
sion and not with and order of transfer. As gueh the above decision, in 
my view, is of no assistance to the respondents. 

21. Mr. Das also relied on a decision of the Punjab and Haryana 
High Court in the ease of (8) Suraj Mal & Ors. v. State of Haryana and 
other, reported in 1973 (2) S. L. R. 863. In that case a certain number of 
teachers of colleges in Haryana had threatened to demonstrate for certain 
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demands. Instead of taking auy action their Ring leaders were trans- 
ferred to out of the way colleges to keep them out of mischief. Such 
transfer was upheld by the Court in the above decision. 

22. This decision however does not seem to lay down any propo- 
sition of law which can assist me in the present case. Therefore, I hold 
that the above decision is of no assistance to the respondents in this 
Case. ° 

23. This disposes of all the contentions raised by the parties. 

24. After giving my anxious consideration to the above case, I 
am of the opinion that the contentions of the petitioner should pervail. 
Paragraph 3 (1) of the affidavit-in-opposition affirmed on 3rd June, 1977 
contains a clear admission that because of certain alleged misconduct 
and wilful disobedience of the petitioner the authorities, instead of taking 
any disciplinary action against him, purported to transfer him from 
Calcutta to Kalimpong. This, in my view, clearly makes the order of 
transfer a substitute for an order of punishment which may or may not 
have been imposed on the petitioner after proper disciplinary proceedings. 
lf the disciplinary proceedings were initiated the petitioner would have a 
tight of hearing which is guaranteed both under the relevant Service 
Rules as.also under Article 311 (2) of the Constitution of India. There- 
fore the respondents appear to be doing indirectly what they cannot do 
directly. To put it differently, they are transferring the petitioner by way 
of punishment without giving him any opportunity of being heard. 
I respectfully agree with the decisions set out above which hold that there 
cannot be a transfer by way of punishment. 


25. In that view of the matter, the contention of the petitioner 
must succeed, on the ground that although the order of transfer is in- 
nocus on the face of it, it is really by way of punishment. I make it 
clear that I am not deciding any other point and in particular the point 
of malafide in the present application. 


26. In the result, this application sueceedes, and the Rule is made 
absolute to the extent indicated below. 

27. There will be a Writ in the nature of Mandamus directing the 
respondents to forthwith recall, cancell and withdraw the impugned 
order dated the 20th April, 1977 which is Annexure ‘D’ to the petition 
and to forbear from giving effect thereto in any manner whatsoever. The 
respondents would howerer be at liberty to proceed according to 
law. 


There will be no order as to costs. 
T. K. M. 


r~ 


1978 (1) CLJ) R. R. Joneja v. Sm. Provabati Das 499 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta 
Decision: March 31, 1978 
R. R. Joneja Sed 2h ...{(Deft.) Petitioner 
Versus 
Sw. Provabati Das & Ors. .. oi (Plffs.) Oppesite parties* 


e Civil Procedure Code—Insertion of section 100A by Amending Act 
of 1976—No further appeal in certain cases—Application for declaration 
of fitness for appeal under clause 15 of Letters Patent filed after amending 
Act came into force—Whether maintainable in view of Sec. 100A—Excep- 
tion—Construction of expressions “is heard and decided” and “admission” 
—Section 97 (2) (n)— Applicability. 

A second appeal was allowed by a judgment and decree dated 28.2.78. 
Against the said decision an application for leave to appeal under clause 
15 of the Letters Patent was made on 21.3.78. 

Now, the question is whether the present application is maintainable 
in view of the insertion of Section 100A in the Code of Civil Procedure 
by section 38 of the Code of Civil Procedure (Amendment) Act 1976. 

It is contended that a right of appeal was vested in a litigant at the 
time the suit was filed and it continued till the right of appeal was finally 
exhausted. In this view of the matter it is contended that the present 
application for declaration of fitness for appeal to a Division Bench 18 
maintainable in Jaw. 


HELD: The right of appeal is a substantive as well as a procedural 
right and there can be no dispute that the legislature has unfettered power 
to take away such right, whether procedural or substantive, vested in any 
litigant. For the true import of such amending legislation one has to look 
to the provisions of the particular amending Act which are brought into 
force during the pendency of litigation and to construe the provisions of the 
section to find out the real intention. Now from the provisions of section 
100A which has been inserted by the amending Act, it appears that 
no appeal shall lie where an appeal from an appellate decree or order is 
heard and decided by a Judge of a High Court. The words to be noted 
are “is heard and decided” which, therefore, clearly and expressly indicate 
that the provisions of the Act will be applicable where the appeal is 
heard and decided by the learned Judge after the provisions of the Amending 
Act comes into force which is February 1, 1917 in respect of both sections 
38 and 97. In view of this express provision, If appears that there is no 
escape from the position that no appeal shall lie under clause 15 of the 
Letters Patent after a case is heard and decided by a Single Judge after the 
provisions of Section 100A come into operation, that is, after February 1, 1977. 


* Application for declaration of fitness for appeal under clause 13 of 
the Letters Patent arising out of S. A, No. 508 of 1972. 
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It was next contended that under section 97, (2) (n) the amended 
provisions of section 100A shall not apply or affect any appeal against 
the decision of a Single Judge of a High Court under any Letters Patent 
which has been admitted before the commencement of section 38 and 
such admitted appeal shall be disposed of as if section 38 has not come 
into force. The emphasis is put on the word “admitted”, which dn 
accordance with the practice of this court is applicable in respect of appeals . 
‘when heard under Order 41 rule Ll of the Code of Civil Procedure. Accor- 
dingly, it was submitted, if before the amendment comes into force a 
Second Appeal has been admitted and heard, the judgment whereof is 
the subject matter of challenge it will come under the protection of section 
97 (2) (n). 

HELD: The word “admission” has to be read and understood con- 
sistently with the natural meaning and import of the word against the .back 
ground of the existing law, practice and procedure. The word “admission” 
` refers to an appeal against the judgment ofa Single Judge and means the 
making’ of the necessary declaration of fitness for appeal by the trying 
Judge and the filing of the memorandum of appeal itself in such appeal on 
“that basis. Only the appeal, in which such declaration is made or what is 
commonly known as “leave to appeal’ under clause 15 of the Letters 
Patent is grantedand the memorandum of appeal is filed therein on the 
basis of such declaration which may be pending in this court on the day 
the amendment comes into foree, will not be touched by the amending 
provisions of section 100A of the Code of Civil Procedure. 

Cases referred to :— 


1) Colonial Sugar Refining Co. Ltd. v. Irving, 1905 AC 369 ) 

(2) ‘Shaikh Sadat Ali v. Shaikh Dalimuddin, 32 CWN 1130 (FB) 

(3) State of West Bengal v. Mir Fakir Mohammad, AIR 1977 Cal 285 
(4) Anusua Dhirajlal Kanakia v. Promode Kumar Banerjee, 82 CWN 313 


‘Hirendra Chandra Ghose and Mrs. Giah Kaur ... for the Applicant 
S. Das and Mrs. Manjuli Chowdhury (Sen Gupta)... a the Opposite parties 

The judgment of the Court was as follows :— 

This is an application for a declaration of fitness for appen under 
Clause 15 of the Letters Patent. 

2. This appeal against the appellate decree was allowed by me by 
a judgment and decree dated 28th February, 1978. Against this decision 
the present application has been made on March 2!, 1978, asking for the 
declaration of fitness as aforesaid, for appeal to a Division Bench. 

3. Under Clduse 15 of the Letters Patent an appeal against a decree 
passed in the exercise of appellate jurisdiction in respect of a decree made 
in exercise of Appellate Jurisdiction by a Court subject to the superinten- 
dence of this Court lies where the Judge who passed the judgment declares 
that the case isa fit one for appeal. Normally this application would, 
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EA he maintainable and it had been the practice of this Court to 

apply for certificate by an oral application immediately after the judgment 

is delivered by a single Judge, which opportunity unfortunately was not 
availed of by the petitioner, leading to the instant application. 

4. The difficulty in respect of the maintainability of this application 

has been created by the insertion of Section 100A in the Code of Civil 

*Procedure by section 38 of Code of Civil Procedure (Amendment) Act, 

1976 which is as: follows :— 

‘ Secuon IOOA Notwithstanding anything contained in any Letters 
Patent for any High Court or in any other instrument having in force of ` 
law or in any other law for the time being in force, where any appeal 
from an appellate decree or order is heard and decided by a single 
Judge of a High Court, no further appeal shall lie from the judgment, 
decision or order of such single Judge in such appeal or from any 
decree passed in such appeal.” 

Section 97 of the Amendment Act provides as follows :— 

“97(1) Any amendment made, or any provision inserted in the 
principal Act by a State Legislature or a High Court before the comme- 
ncement of this Act shall, except in so far as such amendment or pro- 
visions inconsistent with the provision of the principal Act as amended 
by this Act, sfand repealed. 

(2) Notwithstanding that the provisions of the Act have come 
into force or the repeal under sub-section (1) has taken effect, and 
without prejudice to the generality of the provision of section 6 of the 
General Clauses Act, 1897. 

(a) 
(n) Section JOOA as aered in the principal ER by S 38 of 
_ this Act, shall not apply to or affect any appeal against the decision 
of a single Judge of a High Court under any Letters Patent which 
had been admitted before the commercement of the said section 38 : 
and every such admitted appeal shall be disposed of as if the said 
section 38 had not come into force.” 

_ 5. Mr. Ghose, appearing for the applicant, has drawn my 
attention to the decision in the case of (1) The Colonial Sugar 
Refining Company Limited v. Irving, 1905 AC 369, where the Court was 
considering an application for dismissal of an application for appeal to 
the Privy Council from the decision of the Supreme Court of Queensland. 
This right of appeal was taken away by the Australian Commonwealth 
Judiciary Act,'1903 ‘which came into force on August 25, 1903 whereby the 
appeal lay only fo the High Court of Australia, the’ Act however was not 
made retrospective. The Privy Council held that if the matter in question 
was a matter of: procedure only then the petition for dismissal of the 
appeal against judgment of September 4, 1903 as not being maintainable 
was well-founded. On the other hand, if it was more than a matter of 
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procedure, if it touched a right in existence at the passing of the Act, it 
was conceded that, in accordance with a long line of authorities extending. 
from the time of Lord Coke to the present day, the appellants would be 
entitled to succeed. It was held that the Judiciary Act was not retrospec~ 
tive by express enactment or by necessary intendment. The only question, 
therefore, was the appeal to His Majesty in ‘Council a right vested in the 
appellants at the date of the passing of the Act, or was it a mere matter of 
procedure ? It seemed to their Lordship that the question did not admit of : 
doubt. To deprive a suitor in a pending action of an appeal to a superior 
tribunal whick belonged to him as of right is a very differnt thing from 
. Yegulating procedure. In principle, the Court found no difference 
between abolishing an appeal altogether and transferring the appeal to 
a new tribunal. In either case, there is an intereference with existing 
Tights contrary to the well-known general principle that statutes are 


not to be held to act retrospectively unless a clear intention to that effect 
is manifested. 


6. This decision was followed in the Full Banch case of this 
Court in the case of (2) Shaikh Sadat Ali v. Shaikh Dalumuddin, 32 CWN 
1130. The Court was dealing with an amendment of clause 15 of 
the Letters Patent made in 1927. The amended clause 15 of the 
Letters Patent of this Court came inte force on 14th January, 1928 
and provided that no appeal shall lie from a judgment of one Judge of 
the High Court in the exercise of Appellate Jurisdiction unless such 
Judge declares that the case is a fit one for appeal. It was held that the 
Act had no retrospective operation and it did not apply to appeals in 
respect ef suits instituted before the 14th January, 1928 and did not 
narrow down, in those cases, the right of appeal given by the old clause 
15 which did not provide for any declaration of fitness for appeal by 
the trying Judge though such declaration of the trying Jndge was made 
a requirement by the amendment. 

7. Strongly relying on these decisions, Mr. Ghose submitted that 
a right of appeal was vested in a litigant at the time the suit was filed 
and it continued till the right of appeal was finally exhausted. In this 
view of the matter it was contended that the present application for 
declaration of fitness for appeal to a Division Bench was maintainable 
in law. 


8. It would appear that after the judgment of the Full Bench, 
referred to above, clause 15 Of the Letters Patent was again amended 
‘ by inserting the words “on or after the Ist day of February, 1929” 
therein. As a resultethe clause 15 of the Letters Patent stood as 
follows ; 


“15 ......... notwithstanding anything hereinbefore provided on 
appeal shall be to the said High Court from a judgment of one 
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Judge of the said High Court made on or after the first day of Febru- 
ary 1929 in the exereise of appellate jurisdiction in respect ofa decree 
or order made in the exercise of appellate jurisdiction by a Court subject 
to the superintendence of the said High Court, where the Judge who 
passed the judgment declares that the case is a fit one for appeal.. ” 

9. The resultant position after this second amendment is that in 
erespeet of any desision made on or after the lst day of February, 1929, in 
view of the express provision of the Letters Patent a declaration of fitness 
for appeal of the trying Judge was made an essential requisite for an 
appeal, commonly known as ‘Letters Patent Appeal’, though under the 
decision of the Full Bench in the absence of the words fixing the date as 
aforesaid, such certificate was not necessary in respect of suits instituted 
before the first amendment to clause 15 of the Letters Patent was brought 
into force. 


10. The right of appeal is at once a substantive as wellas a 
procedural right and there can be no dispute that the legislature has 
unfettered power to take away such right whether procedural or substan- 
tive vested in any litigent. For true import of such amending legislation 
we have to look into the provisions of the practicular amending Act which 
are brought into force during the pendency of litigation and to construe 
the provisions of the section to find out the real intention. If we now 
consider the provisions of section 100A which has been inserted by the 
amending Act, it appears therefrom that no appeal shall lie where any 
appeal from an appellate decree or order is heard and decided by the 
Judge of a High Court. The words to be noted are “is heard and 
decided” which, therefore, clearly and expressly indicate that the provisions 
of the Act will be applicable where the appeal is heard and deciced by 
the learned Judge after the provisions of the Amending Act comes into 
foree which is February 1, 1977 in respect of both Sections 38 and 97. In 
view Of this express provision, it appears that there is no eseape from 
the position that no appeal shall lie under clause 15 of the Letters Patent 
after a case is heard and decided by a single Judge after the provisions of 
Section 100A come into force, that is, after February I, 1977. In the 
Colonial Sugar Refining Company’s case cited by Mr. Ghose, the observa- 
tion was expressly made that if there is such provision, express or 
implied, the position of vested rights would be altered or amended accor- 
dingly. 

11. Mr. Ghosh has drawn my attention to certain provisions of 
the amendment which Į have quoted above. Undeg section 97(2)(n) the 
amended provisions of section 100A shall not apply or affect any 
appeal against the decision of a single Judge of a High Court under 
any Letters Patent which has been admitted before the commencement 
of section 38 and uch admitted appeal shall be disposed of as if 
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section 38 has not come into force. Mr. Ghose put emphasis en the 
word “admitted” which in accordance with the practice of this. Court 
is ‘applicable, according to him, in respect of appeals when hearg 
under the provisions of Order 41 rule 1} of the Code of Civii Procedure. 
Accordingly, he submits, if before the amendment comes into force a 
Second Appeal has been admitted and heard the judgment wherein is the 
subject-matter of challenge, it will come under the protection of clause 
(n) of Section 97 (2). In my opinion, the word ‘‘admission” has to be® 
read and understood consistently with the natural meaning and import of 
the word against the background of the existing ław, practice and proce- 
dure. The word ‘admission’ refers to an appeal against the judgment of 
a single Judge and means the making of the necessary declaration of 
fitness for appeal by the trying Judge and the filing of the memorandum 
of appeal itself in such appeal on that basis. Only the appeal, in which 
a such declaration is made or what is commonly known as ‘‘leave to 
appeal” under clause 15 of the Letters Patent is granted and the memo- 
randum of appeal is filed therein on the basis of such declaration which 
may be pending in this Court on the day the amendment comes into force, 
will not be touched by the amending. provisions of section 100A of the 
Code of Civil Procedure. The view I have taken is supported by the 
decisions in the case of (3) State of West Bengal v. Mir Fakir Mohammad, 
AIR 1977 Cal, 285, as also the decision in the case of (4) Anusua Dhi- 
rajlal Kanekia v. Promod Kumar Banerjee and others, 82 CWN 313. 

i2. ` There is another aspect to be taken into consideration. 
Supposing a judgment is passed prior to February 1, 1977, but the 
limitation for filing an appeal therefrom which under Article 117 is 
thrity days from the date of the order or decree is yet to expire before 
the said date, so that there may be no question of or occasion for 
admission of such appeal before the commencement of Section 38. Such 
appeal notwithstanding its non-admission before the date of commen- 
cement of the provisions of Section 100A by Section 38 of the Amending 
Act, will be protected and will also be unaffected by the amendment if 
filed within limitation in accordance with the earlier provisions of law. 
This will be so in view of sub-section (2) of Section 97 of the Amending 
Act which provides that its clause (n) amongst others, will be effective 
without prejudice to the generality of the provisions of section 6 of the 
General Clauses Act 1897 which protects the previous operation of law . 
unless a different intention appears. 

13. Inthe premises this application fails and is dismissed. There 
will be no order as to costs. l 

N. C. S. ° 


` 
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{ CIVIL APPELLATE J URISDICTION ] 
Before Mr. Justice Arun Kumar Janah and Mr. Justice 
Dhiresh Chandra Chakrayorti 
Decision: March 23, 1978 | 
Dr. Gurokesh Debangsht & Anr. a .. Appellants 
Versus 

Bimalendra Nath Banerjee oh ...  Respondent* 

West Bengal Premises Tenancy Act (12 of 1956’, Sec. 13 (1) (ff)— 
Effect of amendment of previous clause (f) Pleading is to be amended— 
If amended, substance of pleading is to be looked at aud not form — 
Partial eviction —Whether remand is always necessary for the purpose— 
Substitution of heirs of deceased tenant Whether suit and appeal will abate 
for not substituting all heirs—Additional evidence -Application for taking 
such evidence. 

A question arose in the instant case which is governed by the West 
Bengal Premises Tenancy Act where the tenant died during the pendency 
of the suit and only those of his heirs who were residing with him 
were substituted, whether it would be necessary to substitute all the 
heirs of the deceased tenant. 

HELD: Jadabendra who was defendant no, I in the suit and who ts 
stated to have died leaving his brother, defendant no. 2 and a married 
sister, did not file any written statement. He did not contest the suit. The 
married sister of defendant no. 1 who was nol residing in the suit premises 
could not, therefore, contest the suil even on the ground of notice. She 
could not possibly make out a case which was never made out by her 
predecessor-in-interest. That being so, the only other heir of the deceased 
defendant no. l, namely, the defendant no. 2 who is respondent in the 
present appeal was already on record, He represented the estate of the 
deceased defendant no. I. If the estate is represented then there is no 
abatement of the suit. In sucha case the decision will be binding upon 
the heirs who had not been brought oa record, In that view of the matter, 
it must be held that the suit and the appeal could have been proceeded with 
by the appellants even though the married sister of defendant no, I was not 
substituted after the death of defendant no. I. 

On behalf of the respondent it is contended that the present suit Is 
liable to be dismissed inasmuch as the plaintiffs had failed to put in fresh plea- 
ding and make out the ground for eviction under clause (ff) of section 13{1) 
of the Act. It appears from the records that an application for amendment of 
the plaint was filed by the appellants. In that application the appellants made 
an ayerment in paragraph 9 to the effect that they have no reasonably suit- 
able or adequate alternative accommodation ‘and that they reasonably 
require the suit premises for their own use and occupation It also appears 
from an order passed on 14.6. 76 by Chittatosh Mookerjee, J. that two 

46. A. Nos. 989 of 1973 and 1084 of 1973. 
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additional issues were framed in terms of the amended section 13 (3A) and sec- 
tion 13 (1) (ff) of the Act. It is contended by the Respondent that amendme- 
nt of the plaint is not fresh pleading. According to the respondent the filing 
of the application for amendment of the plaint by the appellants and raising 
of the two additional issues are not in consonance with the decision of the 
Supreme Court in B. Banerjee’s case reported in AIR 1975 SC. 1146. The 
contention is that the appellants are not therefore entitled to get a decree gn 
the present suit. This contention is not tenable. All that is necessary is to 
look:at the substance and not at the form. The steps taken by the. appellants 


after the Supreme Court decision are sufficient compliance with the require- 
ment of law. 


In the facts and circumstances of the present case, the lower ‘appellate 
court was not justified in remanding the- suit.1o the trial court for the 
purpose of finding out whether a decree for partial eviction -would may 
the requirements of the plaintiffs. 

An application under Order 41 rule 27 of the Ciyil Procedure Code 
was filed on behalf of the respondent for taking as additional evidence 
certain documents which have been annexed to the said application. These 
documents annexed to the said application are :merely plain copies. These 
documents have not been proved by any body. In the circumstances, these 
documents cannot be recieved in evidence. Moreover, there is’ no expla- 
nation why the defendant no. 2 who was in possession of those documents 
did not ‘produce the same before the courts below. In the circumstances, 
the ‘said application is not sustainable and is liable to be dismissed. 

Cases referred to :— 
(1) Asha Gupta v. Sipra Gupia, 1975 (2; CLJ 428 : 80 CWN 187 . 
(2) Dayaram and Others y. a and Others, AIR 1965 SC 
1049 . 
_ (3) Mahabir Prosad v. Jage Rim AIR 1972 SC 742 ; 
(4) B. Banerjee y, Anita Pan, AIR 1975 SC 1146 


B. C. Dutt and Ashutosh Ganguly ` ay for Appellant in S. A. 989/73 
= Bie ` ...and for respondent in S.A 1084/73 
P.-K: Sen and A. K. Matilal © ’ for Respondent in S. A. 989/73 


i 


~ 


...and for appellant in S'A. 1084/73 . 


T he judgment of the Court was as follows :— 


Janah, J. :—This appeal has been filed by the plaintiffs and it arises 
out of a suit-for ejectment. The appellants filed the said’ suit for eject- 
ment against the respondent and his brother Jadabendra Nath Bancrjee 
who were the defendant no. 2:and 1 respectively in the suit: 

2. The plaintiffs case as-‘made out in the plaint i is as follows : 

. The plaintiffs jointly purchased the property, being , holdi ing nos. 44A 
aa 44B, Ramesh Mitra Road, Calcutta, by a registered Deed of Sale 


Y 
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dated July 7, 1964, from Mohini Mohan Ghosh and others. The defen- 
dants were the tenants in resp2ct of premises no. 44A, Ramesh Mitra 
Road ata monthly rent of Rs. 93:50p. according to English Calendar 
month under the vendors of the plantiffs. On the day on which the 
Sale Deed was executed the plaintiffs vendors sent a letter of Attornment 
to the defendant in respect of the said tenancy and the letter was accepted 
by the defendant. It was alleged that the plaintiffs purchased the 
property for their own use and occupation. Out of the two premises 
purchased by the plaintiffs they got possession of the premises no. 44B 
only. But the accommodation there is not sufficient. It was also alleged 
that the defendants were habitual defaulters, not having paid rent since 
Dee:mber, 1963. The plaintiffs sent a notice of cjectment under registered 
post with Acknowledgment Due on August 6, 1964, asking the defendants 
to vacate with the expiry of the month of September, 1964 But inspite of 
such notice the defendants have not vacated. It was further alleged 
that the plaintiff no. 1 is a medical practitioner and he has been 
practising as a gynaecologist in Calcutta for a eonsiderable time. 
He requires at least 4 rooms for his chamber and for his Nursing 
Homs. The plaintiff no. 1 has got his wife and one unmarried 
school going daughter. The plaintiff no. 2 has got his wife and 
one son. It was alleged that besides these persons the plaintiffs 
have two unmarried sisters, one cousin and his wife, and their 
8 children. It was alleged that they were all dependents in the family 
of the plaintiffs. It was further alleged that there was one cook and 
one servant in their family. The accommodation in 44B, Ramesh 
Mitra Road was insufficient. They have only one b:d room, one kitchen 
and one thakurghar in the first floor and only 3 rooms on the 
grcund floor including the chamber and the store room. It was accor- 
dingly claimed that the plaintiffs required the entire suit . premises 
for their own use and occupation. The suit was contested by the 
defendant no. 2 who is the respondent in this appeal. It was alleged by 
the defendant no. 2 that the plaintiffs have no cause of action and that 
the notice of. ejectment was illegal, invalid and insufficient. The service 
of notice was also denied. The receipt of the letter of attorment was 
not denied. All other materials allegations in the plaint were however 
denied. It was further alleged by the defendant that for some uwunavoi- 
dable reasons the rents for September and October could not be deposited 
with the Rent Controller in favour o1 the vendor. The rent for the 
month of November, 1963, was sent by money order on 16th 
December 1963 to the vendor of the plaintiffs and, it was refused by 
them on 31st December, 1963 and this amount could not be deposited with 
-the Rent-Controller as it was beyond time. It was further alleged that 
the rent for the period from Ist to 6th July, 1964, was sent to the vendor 
of the plaintiffs and that was refused. The-defendant paid rent for the 


508 Dr, Gurokesh Debangshi v. Bimalendra Nath Banerjee [1978(1)CLJ 


period from 7th July to 3lst July, 1964, to the plaintiffs but they refused 
to accept the same. Thereafter the defendant had been depositing rent 
with the Rent Controller to the credit of the plaintiffs. 


3. The trial court found that the service of notice on one of the 
tenants in common amounts to service of the same on the other tenant 
as well, and it further found that the notice was valid and sufficient. The 
trial court further found that the defendants were defaulters and the plai- 
ntiffs are entitled to a decree for eviction on the ground of default. On 
the question of reasonable requirement also the trial court found in favour 
of the plaintiffs. Before the trial court it was urged on behalf of the 
defendant no. 2 that his brother the defendant no. 1 who was a mental 
patient living in the Menta! Hospital at Ranchi had died on the 27th 
December, 1970. It was contended that no substitution of the heirs and 
legal representatives of the defendant no. 1 having been made, the plain- 
tiffs were not entitled to get a decree. On this point the trial court took 
the view that the evidence on record was not sufficient to come to the 
conclusion that the defendant no. | had died as alleged on behalf of the 
defendant no, 2. The trial court disbelieved the defendant’s version on this 
point on the ground that the defendant no. 2 who filed an application for 
amendment of the written statement on November 22, 1971, did not men- 
tion about the death of the defendant no. 1 in that petition although acco- 
rding to him the defendaat no. l died on 27th Decmeber, 1970. The trial 
court did not put any reliance upon the only witness examined on behalf 
of the defence on this point, and in that view of the matter passed a decree 
in favour of the plaintiffs. 


4. Against the decision of the trial court the defendant no. 2 
alone preferred an appeal before the lower appellate court. The same 
points were urged on behalf of the defendant no. 2 inthe appeal before 
the lower appellate court. The lower appellate court agreed with the 
view taken by the trial court except that it was of the opinion that the 
plaintiffs’ reasonable requirement for their own use and occupation would 
be satisfied if a deoree for partial eviction was passed. Before the lower 
appellate court the defendant no. 2 filed a certified copy of death certificate 
dated November 23, 1972 granted by the Medical Superintendent, Hospital 

for Mental Diseases, Ranchi, showing that Jadabendra Nath Banerjee died on 
the 27th December, 1970. Although this certificate was not admitted in evi- 
dence and it was not marked as an exhibit in the case, the learned Judge 
in the lower appellate court proceeded on the basis that the defendant 
no. 1 Jadabendra Nath Banerjee had died in 1970. It was submitted on 
behalf of the defendant no. 2 that apart from defendant no. 2 the defen- 
dant no. | died leaving a married sister and the said sister not having 
been brought on record the suit was not maintainable. The lower appell- 
ate court took the view that as the sister was nof residing in the disputed 
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premises she was not a tenant within the meaning of West Bengal Premises 
Tenancy Act, aad as such, her substitution was not required. In the 
aforesaid view of the matter the lower appellate court allowed the appeal 
in part and sent back the suit on remand to the trial court to find out 
whether it is feasable to pass a decree on partial eviction if the defendant 
agreed to the same. 

e 5. Against this decision of the lower appellate court the plaintiffs 
have filed the present Second Appeal. The defendant no. 2 has also 
filed an independent appeal, being S. A. no. 1084 of 1973. These two 
appeals came up for hearing before Anil Kumar Sen, J. sitting singly. The 
appeals were heard on May 27, 1977. The hearing was adjourned to a 
subsequent date. Thereafter when the appeals came up for hearing on 
9th June, 1977, his Lordship was pleased to refer the matter to the 
Division Bench. 

6. Mr. Dutt, learned Advocate for the appellants, contended that he 
had been-able to persuade Anil K. Sen, J. to reconsider his Lordship’s own 
dec sion in the case of (1) Aska Gupta v. Sipra Gupta, 1975 (2) CLI 428. 
In that case it was decided by a Division Bensh presided over by Anil K. 
Sen, J. that in a case governed by the West Bengal Premises Tenancy Act 
where the tenant died during the pendency of the suit and only those 
of his heirs'who were residing with him were substituted, it was necessary 
to substitute all the heirs of the deceased tenant. The Division Bench 
took the view on the ground that although the other heirs who are not 
ordinarily residing in the premises were not entitled to the special pro- 
tection conferred by the Act iu view of the definition of the tenant under 
section 2(h) of the West Bengal Premises Tenancy Act, still it was open 
io them to contest the suit on the ground of notice. If the notice was 
defective the suit was liable to be dismissed. ‘Therefore, it was neces- 
sary to substitute all the heirs of the deceased tenant. According to Mr. 
Dutt, Sen, J. thought it fit to reconsider the said decision but as that 
decision was of a Division Bench his Lordship sitting singly could hot go 
against it and, therefore, he referred the matter to a Division Bench. Mr. 
Sen, learned Advocate appearing on behalf of the respondent however 
challenged the contention of Mr. Dutt. Mr. Sen submitted that it was not 
correct to say that Sen, J. thought it fit to reconsider the aforesaid deci- 
sion. According to him the matter was referred to the Division Bench 
because Mr. Dutt wanted the matter to be decided by a Division Beneh. 
The order recorded on the 9th June 1977, does not indieate the reasons 
why the matter was referred to the Division Bench. We need not how- 
ever enter into this controversy because in the facts of the present case 
it is immaterial whether the substitution of all the heirs of the deceased 
defendant no. | was nceessary or not. Jadabendra Nath Banerjee who 
was the defendant no. l in the suit and who is stated to kave died leav- 
ing his brother the defendant no. 2, and a married sister, did not file 
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any written statement. He did not contest the suit. The married sister 
of the said defendant-no. 1 who was not residing in the suit premises. 
could not, therefore, contest the suit even on the ground of notice. She 
could not possibly make out a case which was never made out by her 
predecessor-in-interest. That being so the only other heir of the deceased 
defendant no. I, namely, the defendant no. 2 who is the respondent in 
the present appeal was already on record. He represented the estate of 
the deceased defendant nol. If the estate is represented then there ise 
no abatement of the suit. In such acase the decision will be binding 
upon th heir who has not been brought on record. (2) Vide Dayaram 
and others v. Shyamasundari and others, AIR 1965 SC 1049. A similar 
view bas also been taken in (3) Mahabir Prosad v. Jage Ram, AIR 
1972 SC 742. In this view of the matter it must be held that the suit and 
the appeal could have been proceeded with by the appellants even 
though the married sister of the defendant no. 1 was not substituted 
after the death of the defendant no. 1. 


7. Mr. Sen, learned Advocate for the respondent, contended that the 
present suit is liable to be dismissed inasmuch as the plaintiffs failed to 
put in fresh pleadiag and make out the ground for eviction under clause 
(ff) of sub-section (1) of Section 13 of the Act. He relied upon the decision 
in (4) B. Banerjee v. Anita Pan, AIR 1975 SC 1146 in support of his conte- 
ntion. It appears from the record that an application for amendment of 
the plaint was filed by the appellants on 25th March, 1976. In that appli- 
cation the appellants made an averment in paragraph 9 to the effect 
that they have no reasonably suitable or adequate alternative accommo- 
dation and they reasonably require the suit premises for their own use 
and occupation. It also appears from an order passed on the 14th June, 
1976 by Chittatosh Mookerjee, J. that two additional issues were 
framed in terms of the amended section 13:3A) and section 13<1) (ff) of 
the Act. Mr. Sen contended that the amendment of the plaint is not fresh 
pleading. According to him the filing of the application for amendment 
of the plaint by the appellants and raising of the two additional 
issues are not in consonance with the decision of the Supreme Court in 
B. Banerjee’s case. His contention is that the appellants are not therefore ° 
entitled to get a decree in the present suit. Weare unable to aceept this 
contention of Mr. Sen. In our view we have to look at the substance and 
not the form. The steps taken by the appellants after the decision of the 
Supreme Court in B. Banerjee’s case are sufficient compliance with the 
requirement of law. 

8. The only other point which requires consideration in this 
appeal is whether the decision of the lower appellate court remanding 
the suit to the trial court for a determination of the question of partial 
ejectment can be upheld or not. On this question the decision of the 
lower appellate court proceeds on the basis that since there is some 
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discrepancy on the question Of requirement of the plaintiffs, in the evidence 
of the plaintiff no. 1 and the statement made in paragraph 9 of the plaint, 
the plaintiffs’ case that they require the entire disputed premises for their 
own use and occupation cannot be accepted. The discrepancy noticed by 
the lower appellate court is that in paragraph 9 of the plaint it has been 
Stated that the plaintiff no. 1 requires atleast 4 rooms for his chamber 
and nursing home, but in evidence the plaintiff no. J has stated that he 
requires 9 or 10 rooms for his nursing home. ftis true that this discre- 
pancy is there regarding: the number of rooms required by the plaintiff. 
But it must not be lost sigkt of that the suit was. filed ia January 1965 
and the plaintiff no. I was deposing in court in May, 1972. In our view,. 
the plaintiff no. | was not required to nor could he be expected to men- 
tion exactly the same number of rooms which he requires because of the 
intervening period of about 7$ years. It is in evidence that the plaintiff 
no. | is qualified Gynaecologist having a good practice, and in the normal 
course a medical practitioner of his standing is expected to have a larger 
volume of practice in course’ of 74 years. The emphasis put upon this 
aspect of the case by the learned Judge in the lower appellate court was 
not therefore quite justified in the circumstances of the present case. 
The courts below rightly discarded the plaintiff's case of requirement for 
their cousin and his wife and 8 children. That finding has not been 
challenged by the appellants in this appeal. The evidence is that the 
family of the plaintiff no. 1 consists of himself, his wife and two unmarried 
daughters. The family of the plaintiff no. 2 consisis of himself, his wife 
and a son. Besides these persons there are two unmarried sisters of the 
plaintiffs and also the plaintiffs’ father. The Commissioner’s report shows 
that there are 8 rooms and a kitchen in premises no. 44/B, Ramesh Mitra 
Road where the plaintiffs have been residing. The disputed premises no. 
44/A, Ramesh Mitra Road which is in occupation of the defendants con- 
sists of 9 rooms including a thakurghar, There is also a mezzanine floor 
room. Ofalithe rooms in the two premises the plaintiff no. 1 and his 
wife would require one room as their bed room. The two daughters of 
the plaintiff no. 1 can share one of the larger room. The plainuff no. 2 
and his wife would require one room as their bed room. The son Of the 
plaintiff no. 2 would need one room. The two sisters of the plaintiffs 
would also require one room as their bed room and father of the plaintiffs 
would also require one room. Besides these the plaintiffs would require one 
sitting room or drawing room, one kitchen, a fthakurghar and a dining- 
cum-stores room In all, therefore, they would require 10 rooms. But 
they have only 9 rooms in their possession in premises no. 44/B, Ramesh 

Mitra Road. For the purpose of the nursing home of the plaintiff no. 1, 
one-room would be required as waiting room for the patients. The plain 

tiff no. 1 would require another room for examination of the patients. 

Then another large room would be required as the Operation Theatre 
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Besidés the nurses engaged by the plaintiff no. | would need one room for 
taking rest when they are not actually attending any patient, and atleast 4 
rooms would be required to accommodate the patients. Therefore, out 
of the 10 rooms in premises no. 44/A, Ramesh Mitra Road, 8 rooms 
would be required by the plaintiff no. 1 for running the nursing home. Jt 
has been seen that the plaintiff would require 10 rooms for their residence, 
But premises no. 44/B, Ramesh Mitra Road where the plaintiffs are now 
residing has 9 rooms only. Another room in premises no. 44/A, Ramesh 
Mitra Road would thus be required by the plaintiffs. lt would, therefore, 
leave only one extra room in premises no. 44/A, Ramesh Mitra Road. 
The defendant cannot continue to live in this extra room. In this view 
of the matter we do not think that the Jower appellate court was justified 
in remanding the suit to the trial court for the purpose of finding out 


whether a decree for partial eviction would satisfy the requirement of the 
plaintiffs. 


9, Before concluding it remaias for us to dispose of the applica- 
tion under order 4! rule 27 C. P. C. filed on behalf of the respondent 
for taking as additional evidence certain documents which have been 
annexed to the said application. The documents annexed to the appli- 
cation are a certificate issued by the Medioal Superintendent, Ranchi 
Mental Hospital. The certificate states that Sri Jadabendra Nath Baner- 
jee has been a patient of the gaid hospital since 1959 til the date on 
which the certifieate was granted. The date of the certificate is 4th 
November, 1968. The next document is a communication from the 
Medical Superintendent of the said hospital dated 23.11 1972 addressed 
to Sri B. N. Banerjee. It shows that Jadabeadra Nath Banerjee died on 
27.12.70. The other documents are the information received from the 
office of the Rent Controller, Calcutta, to the effect that rent was 
deposited by Sri B. N. Banerjee and J. N. Banerjee of 44/A. Ramesh Mitra 
Road, Calcutta and the money had been withdrawn. These documents 
cannot be accepted in evidence for the simple reason that these are neither 
the originals nor have those documents been proved. The documents 
annexed to the application are merely plain copies. The documents have 
not been proved by anybody. In the circumstances, these cannot be 
received in evidence. Moreover, there is no explanation why the defen- 
dant no. 2 who was in possession of these documents did not produce 
the same before the courts below. In the circumstances the application 
is dismissed. 


10. Inthe resultsthe appeal sueceeds. The judgment and decree 
of the lower appellate court are set aside and those of the trial court are 
restored. There will be no order as to costs in this appeal. 


Chakravorti, J. : I agree. 
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Re: S.A. No. 1084 of 1973 
Bimalendra Nath Banerjee En wae Appellant 
Versus 
Dr. Gurokesh Debangshi and another _... ..  Respondents* 


Janah, J.: In view of the decision in S.A. No. 989 of 1973 this 
appeal is dismissed but without any order as to costs. 
Chakravorti, J.: I agree. 


P.R. 


[ CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Purna Chandra Barooah and Mr, Justice 
S. C. Majumdar 
Decision: April 17, 1978 
G. Atherton & Co. (P) Ltd. ar side ae Petitioner 
Versus 

Corporation of Calcutta & Ors. ..Opposite parties* 

Prevention of Food Adulteration Rules "1955—Rule 39—Labels not. 
to use words implying recommendations by medical profession— — Enjoying 
confidence of medical profession, meaning of and implication thereof— 
Whether cognizance has been properly taken by Magistrate in the instant 
case, 

Prevention of Food Adulteration Act, 1954 ( 37 of 1954 }, Sec 17— 
Offences by companies—Person in charge of and responsible to company 
for conduct of business— Vicarious liability—-What petition of complaint 
must mention regarding such persons—Process to issue on fulfilment of 
requirements under sec. 17 affecting such persons. 

On 23 12.75, one Food Inspector of the Corporation of Calcutta 
inspected the godown of a company and seized from the godown-keeper 
30 cases of Horlicks, each containing several bottles. One such bottle 
was sent to the Public Analyst for examination and the Analyst gave a 
report to the effect that the sample of Horlicks which he examined was 
packed in a glass bottle on which there was a printed paper label bearing 
a statement “Throughout the world Horlicks enjoys the confidence of the 
medical profession” and as such Rule 39 of the Prevention of Food 
Adulteration Rules had been infringed and hence it was misbranded. On 
the aforasaid allegation a petition of complaint was filed on 2.2.76 
against the petitioners in the Court of the. Metropolitan Magistrate The 
learned Magistrate by an order dated 2.2.76 took cognizance on the bisis 
of the satd complaint and ordered the issue of summons against the 
petitioners. This order has been challenged in this Rule. 


HELD: In the instant case, the level on the Horlicks bottle contained 
*Criminal Revision Case No. 1741 of 1977. 
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the words “it enjoys the confidence of the medical profession”. The 
question is whether those words are hit by Rule 39 of the Rules ? The 
expression “enjoying the confidence of the medical profession” does net 
mean that it has been recommended by the medical profession nor does it 
imply that it has been prescribed or approved by the medical practitioners. 
An article of food might enjoy the confidence of a doctor but it does not 
necessarily mean that he should approve of it or prescribe it for a particular 
patient. Therefore, Rule 39 is not attacted in the present case. 

The impugned order suffers from an material defect. In the absence 
of any mention in the petition of complaint as to how the petitioners z to 7 
were concerned in the carrying on of the day to day business of the 
company, process could not be issued against them. The learned Magis- 
trate obviously overlooked the provisions of section 17 of the Act or issued 
process without going through the petition of complaint. 

According to the petition of complaint, the article of food in the instant 
case is misbranded and unfit for human consumption. It is nobody’s case 
that the sample of Horlicks examined by the Public Analyst was reported 
to be unfit for human consumption. Therefore, the Food Inspector did 
not take the trouble of applying his mind before filing the petition of com- 
plaint and the learned Magistrate dittoed him in acting blindly on the basis 
of the complaint. This shows that the learned Magistrate had acted 
mechanically. 

Accordingly the proceeding pending against the petitioners in Case no. 
11D/76 is quashed. ; 


Dilip Kumar Dutta and Tapan Kumar Sen oi ... for the Petitioner 
Prodip Kumar Ghosh ss Ses for the Opposite parties 
Biren Mitra ... Public Prosecutor for the State 


The judgment of the Court was as follows :— 

Borooah, J.: The second petitioner is the Chairman of M/s. G 
Atherton & Co. Private Ltd. (the petitioner No. 1) and petitioners Nos. 
2,3,4,5 and 6 are the Direetors and petitioner No. 7 is the Godown Keeper 
of the said company at 21, R.N. Mukherjee Road, Calcutta. 

2. On December 23, 1975 one Food Inspector of the Corporation 
of Calcutta by the name of Dr. B. Rai Chowdhuri inspected the godown 
of the company at the aforesaid premises and seized from the petitioner 
No. 7 thirty cases of Horlicks, each containing 24 bottles with the excep- 
tion of one ease which contained 21 bottles. 

3. One bottle was sent to the Public Analyst for examination and 
the Public Analyst ‘gave a report to the effect that the sample of Horlicks 
which he examined was packed in a glass bottle on which there was a - 
printed paper label bearing a statement “Throughout the world Horlicks 
enjoys the confidence of the medical profession’ and as such Rule 39 of 
the Prevention of Food Adulteration Rules had been infringed and hence 
it was misbranded. 
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4. On the aforesaid allegation a petition of complaint was filed an 
February 2, 1976 against the petitioners on behalf of the Opposite party 
in the court of the Metropolitan Magistrate and Magistrate, First Class. 
Calcutta. The learned Magistrate by an order dated February 2, 1976 
took cognizance on the basis of the said complaint and ordered the issue 
ofsummons against the petitioners. This order has been challanged in 
this Rule. 

5S. Mr. D.K Dutta learned Advocate appearing on behalf of the 
petitioners, has submitted before us that the petition of complaint on the 
face of it, does not disclose any offence under the Prevention of Food 
Adulteration Act, 1954 or the Rules framed thereunder (hereinafter the 
Act and the Rules) and as such, the cognizance taken by the learned 
Magistrate is bad in law. Mr. Dutta further submitted that under section 
17 of the Act when an offence has been committed by a company only 
the persons, who at the time of commission of the offence, were in 
charge of or were responsible to the company for the conduet of the 
company’s business, as well as the company, are liable to be proceeded 
with for an offence committed under the Act or the Rules. In the instant 
case, according to Mr. Dutta, in the petition of complaint on the basis 
of which the learned Magistrate took cognizance, there is no averment to 
the effect that the petitioners Nos. 2 to 7 were in any way in charge of or 
were responsible to the first petitioner for the conduct of its business. That 
being so the cognizance taken against the petitioners Nos. 2 to 7 was in 
any event bad in law. 

6. The submissions made by Mr. Dutta have not been controverted 
by Mr. Biren Mitra, learned Public Prosecutor appearing on behalf of the 
State. According to Mr. Mitra also the cognizance taken is not in 
accordance with law. 

7. The report of the Public Analyst was to the effect that Rule 39 
of the Rules had been contravened as the label bore a statement namely, 
“Throughout the world Horlicks enjoys the confidence of the medical 
profession”, and it was misbranded. 

Rile 39 of the Rules is in the following terms : 

“There shall not appear in the lable of any package containing 
food for sale the words “recommended by the medical profession” 
or any words which imply or suggest that the food is recommended, 
prescribed or approved by medical practitioner.” 

8. What Rule 39 lays down is that on any label of any food 
aritcles the words: “recommended by the medical profession” or words 
which imply or go to suggest that the article of food has been recom- 
mended, prescribed or approved by a medical practitioner must not 
appear. 


9, In the instant case, the lable on the Horlicks bottle contained 
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the words “it enjoys the confidence of the medical profession.” The 
question is whether these words are hit by Rule 39 of the Rules? Enjov- 
ing the confidence of the medical profession does not mean that it has 
beea recommended by the medical profession nor does it imply that it 
has been prescribed or approved by medical practitioners. An article 
of food might enjoy the confidence of a doctor but it does not necessa- 
rily mean that he should approve of it or prescribe it for a partieul&r 
patient. Therefore, Rule 39 is not attracted in the instant case. 


10. The impugned order suffers from yet another defect. Under 
section 17 of the Act, where an offence has been committed by a com- 
pany, every person who at the time the offence was committed, was in 
charge of or was responsible to the company for the conduct of its 
business as well as the company, shall be deemed to be liable to be 
proceeded with for an offence committed under the Act or the Rules. 
Therefore, under the said section a company has been made primarilly 
liable, but to make other persons vicariously liable, it has to be shown 
that such persons were in charge of or were responsible to the company 
for the conduct of its day to day business. 


11. In the absence of any mention in the petition of complaint 
as to how the petitioners Nos. 2 to 7 were concerned in the carrying on 
of the day to day business of the petitioner company, process could not 
have been issued against them. The learned Magistrate obviously over 
looked the provisions of section 17 of the Act or issued process without 
bothering to go through the petition of complaint. 


12. The fact that the learned Magistrate acted mechanically will 
also become apparent on a reference to paragraph 3 of the petition of 
complaint which reads as follows : 

“The public Analyst opened that the said food is misbranded/ 
unfit for human consumption the sale of the said food is prohibited in 
the interest of public health as per report of analysis in the schedule 
form being Report No. A/193/75. A true copy of the said report is 
attached herewith. The original will be preduced at the trial.” 


13. According to the aforesaid paragraph, the article of food 
in the instant case is misbranded and unfit for human consumption. 
It is nobody’s case that the sample of Horlicks examined by the Public 
Analyst was reported to be unfit for human consumption. Therefore, 
the Food inspector did not take the trouble ef applying his mind before 
filing the petition of complaint and the learned Magistrate dittoed him 
in acting blindly on the basis of such camplaint. When arrears in the 
different courts are mounting it is regretable that Magistrates do not 
apply their minds and act mechanically on the basis of petitions of 
complaint placed before them. Magistrates must bear in mind that they 
are not expected to act as rubber stamps. It is their duty to see that 
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persons are not unnecessarily harassed by frivolous or illegal prosecutions. 
i4. Inthe premises aforesaid, this application must succeed and 
the proceeding pending against the petitioners in case No. 11D/76 in the 
Second Court of the Metropolitan Magistrate, Calcutta is quashed. The 
Rule is thus made absolute. 
Majumder, J.: I agree. 


e S.P.T. 
[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Amiya Kumar Mookerjee 
Decision: April 25, 1978 
Dwijendra Mohan Banerjee = .. Petitioner 
Versus 
State of West Bengal & Ors. . Respondents" 


West Bengal Service Rules (Part I), Rule 151 aa)— Compulsory retire- 
ment of government servant - Memoranda supplementing such rules— Proce- 
dure and criteria laid dewn—Government bound by instructions as specified 
in such Memoranda— Review— Fumctioxs of Review Committee—in excep- 
tional circumstances, decision of appointing authority can be reopened— 
Where government servant has outlived utility to service or where his intigrety 
is doubtful — Circumstances when a second review is allowed— Interpretation 
of Rules and Directions issued by Government. 

On 25.10.76, the petitioner received an order of compulsory retirement 
under Rule 75(aa) of the West Bengal Service Rules (Part I) and was 
given a cheque for 3 months’ salary. On 8.11.76, the petitioner submitted 
a representation praying for withdrawal of the said order of compulsory 
retirement demanding justice. On 17.11.76. he moved a writ application 
and obtained the present Rule. 

HELD: It ts well settled that the right conferred under Rule 75(aa) 
of the West Bengal Service Rules (Part I) upon the appointing authority to 
retire a government servant compulsorily ts an absolute one. But that right 
or power can be exercised only subject to the conditions mentioned in the 
directives issued by the Government. Since Rule 75(aa) does not con- 
tain any guidelines, direction or criteria. several Instructions have been issued 
by the Government to supplement the rules. These instructions have made 
provisions for matters in respect of which the rules are silent, These instruc- 
tions are binding on the Government and cannot be violated to the prejudice 
of the government servant. 


Elaborate procedures have been laid down in the M emorandum of 1973. 
There is a provisien for review. A review should be conducted twice a year in 
the months of January and July to determine the suitability for the continuance 

*Civil Rule no. 13422 (w) of 1976. 
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ofall officers who will attain the age of 3053 years. Four criteria have also 

been laid down. The Memorandum of 1975 does not lay down any new 

Procedure or criteria. For the purpose of strengthening the administration, 

the provision has been made that even in cases where a decision has alrea- 

dy been taken relating to an officer on his attaining the age of 3) years to 

retain in service, the question of continued retention might be reopened, 
and reconsidered with respect to that government servant who hag outlived 
his utility or whose integrity is doubtful. The exceptional circumstances have 

also been mentioned in clause (iv) of the 1973 Memorandum. Therefore it 

cannot be said that in no circumstance there could not be any fresh review 

after the government servant has attained the age of 55 years. But that 

fresh review is permissible only for exceptional reasons. Therefore, the 

correct position that emerges from clause (iv) of the 1975 Memorandum read 

with clause (iii) of paragraph 3 of the 1973 Memorandum is that in case 

where the officer concerned outlived his utility or his integrity is doubtful 

or there is any similar exceptional circumstance, a reconsideration is permi- 

ssible both under 1973 and 1915 Memoranda andthe government servant 

can be retired prematurely only on such exceptional grounds. 


So far as the instant case is concerned, it appears that the opinion of 
the appointing authority does not indicate any exceptional circumstance. 
There is nothing in the confidential file to show that the petitioner’ s 
integrity was doubtful or he outlived his utility to the service. Accordingly, 
the condition laid down both in 1973 and 1975 Instructions haye not been” 
fulfilled and as such there cannot be any second review. That being So, the 
impugned order of compulsory retirement can not be sustained. 


It was contended on behalf of the respondents that there was 
another Memorandum of 1976 wherein a procedure has been provided for 
consideration of representation from government servant against any 
order of premature retirement and inasmuch as the petitioner, without 
exhausting the remedy provided in the 1976 Memorandum, that is, with- 
out submitting any representation against the order of compulsory retire- 


ment, has moved a writ application, bis application would not be 
maintainable. 


HELD: When the decision of the appointing authority is null and 
void by reason of want of jurisdiction, it cannot be cured by any appellate 
proceeding. Moreover, the failure to take advantage of this somewhat 
futile remedy does not affect the nullity inherent in the impugned decision. 
So, simply because the provision of making representation has been made 
in the 1976 Memorandum, the petitioner’s writ petition cannot be thrown out 
where he has challenged the very foundation upon which the opinion of the 
appointing authority was formed that the petitioner should compulsorily retire 
from service in public interest under Rule 75(aa) of the West Bengal Service 
Rules (Part t). 
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Case referred to :— 


(i) State of U. P. v. Chandra Mohan, AIR 1977 SC 2411 
Balai Chandra Ray, Bhagawati Prosad Banerjee und on 
L. K. Gupta aaa sea aes for the Petitioner 
N. N. Gooptu (G. P), Suprakash Banerjee and Suchit Banerjee 
1 sae .. for the Respondents 

The judgment ef the Court was as follows :-— 

Tunis Rule is directed agaiust an order of compulsory retirement of 
the petitioner dated 25th October, 1976 passed by the Inspector General 
of Police ander Rule 75 (aa) of the West Bengal Service Rules, Part-I. 

2. The petitioner entered into police service as a directly recruited 
Sub-Inspector of Police and was promoted 4s Inspector of Police some- 
time in 1961. Qn 23rd of May, 1967, he was suspended in connection 
with the arrest of one Md. Elias. Against the order of suspension, he moved 
this Court and obtained Civil Rule No. 115(W)of 1967. An order of 
injunction was also issued. [Itis alleged that the order of injunction was 
disobeyed by the State Government and a Rule for contempt was issued, 
being C.R. No. 1157 (W) of 1967. The State Government filed an appeal 
against the order of injunction. But that appeal was dismissed. On 
7th August, 1961, the petitioner was summarily dismissed under Art. 3ll 
(2) (c) of the Constitution. He again moved this Court challenging the 
order of dismissal and obtained Civil Rule No. 6396(W) of 1969 and also 
an interim order. On June 16, 1970, the said Rule was made absolute, 
the order of dismissal was quashed. On September 18, 1970,.the petitioner 
was reinstated and posted as Inspector-in-Charge, Alipore Control Room. 
It appears from the Police Gazette that he had been superseded in the 
matter of promotion to the post of D.S.P. Oo January I7, 1974 he sent 
a memorial to the Chief Minister alleging malafide against the then Inspe- 
ctor of Police. After the petitioner submitted the said memorial, on 4th of 
March, 1974, he was served in a lump extract from adverse remarks entered 
in his confidential character roll for the years 1967-68, 1968-69 and 1969-70. 
It is alleged that on 7th of April, 1974, the then i. G. called the petitioner 
at his residence and assured the petitioner that the adverse remarks would 
be expunged. On 23rd of April, 1974, he made a written representation 
to the IG of Police, West Bengal to expunge the adverse remarks. On 18th 
September, 1974, the petitioner Joined Enforcement Branch West Bengal. 
On 7th November, 1974, the petitioner again wrote to the I.G. of Police 
drawing his attention to his earlier representation for expunging the adverse 
remarks. On Sth of Maich, 1974, the petitioner was transferred as Inspe- 
ctor of Police, D. E.B, Hawrah. On 24th of June, 1975, he received a 
memorandum informing him that his representation for expunging remarks 
was being processed. He was asked to submit a specific explanation in 
respect of each adverse remarks. On 30th of October, 1975, the petitioner 
pointed out that if he had received those adverse remarks in due time, 
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he could have made out his best case for expunging those remarks. He, 
however, gave specific explanation for each year. On 3lst of March, 
1976, the petitioner completed 53 years. On 26th of May, 1976, the 
Review Committee held its sitting and recommended premature retirement 
of the petitioner. On the 17th of June, 1976 another ad'verse remarks 
was communicated to the petitioner by the D.LG Head Quarters from 
the annual confidential report for the year 1975-76 after the Review 
Committee made the recommendation. On f6th of August, 1976, the 
petitioner was informed by the S.P., Howrah that his representation for 
expunging adverse remarks in the confidential rolt had been rejected by 
the additional I.G , West Bengal. On 25th of October, 1976, the petitioner 
received the impugned order of compulsory retirement under Rule 75(aay 
of the West Bengal Service Rules, Part-I and was given @ cheque for 
3 months salary. On 8th of Noventher, 1976, le submitted a representa- 
tion praying for withdrawal of the impugned order demanding justice. 
Thereafter on the 17th of November, 1976, he moved this Court under 
Art. 226 of the Constitution and obtained the present Rule. 

3. An  affidavit-in-opposition has been filed on behalf of the 
respondents and affirmed by Shib Kinkar Moitra, the present Additional 
Inspector of Police, West Bengal who was one of the members of the 
Review Committee who reviewed the petitioner’s case. In the affidavit, 
it is stated that on the bisis of the broad-sheets and in consideration of 
the entire service records, with reference to last five years. the Review 
Committee, reviewed the case of the petitioner and recommended the 
retirement of the petitioner. The former Inspector General, West Bengal, 
had merely accepted the recommendation of the Review Committee and 
forwarded the same to the State Government for approval. There is no 
time limit in the provisions of Police Regulation, Bengal, 1943 to com- 
municate the adverse remarks. A supplementary affidavit-in-opposition 
has also been filed by Suni! Chandra Chowdhury, the present Inspector 
General of Police, wherein it is stated that on June 30, 1976, Sri R. K. 
Gupta, the respondent No. 3 after duly considering the said recommenda- 
tion of the said Review Commitee had given a note on the note sheet of 
the office file which is set out below :— 

“CHIEF SECRETARY : 

“Separately on the strength of the recommendation of the Review 
Committee I have forwarded the names of Inspector of Traffic and 
Railway Range in which compulsory retirement of Inspector D. N. 
Banerjee who is more than 55 years old now has been recommended. 
He has had a mixed record. But as he is above 55 I am strongly of the 
opinion that he should retire. The standard for retirement as we look at 
it in the force below the age of 55 is that the officer in question should 
have consistently had record or bad reputation for 2/3 years. Officers of 
and above the age of 55 needs, in our opinion, one bad record because 
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his value to the service has gone down and he has by then had a 

‘charicé ‘of'acquiring assets and earning reasonable pension, ' Continued 

observation after 55 should Not be’ necessary. Tn any cage the lapse 

on the‘part of Inspeétor Banerjee appears to be beyénd correction.” 

fo Sab The recotds of the Review Committee was produced before 
this Court by the respondents.’ The Review Committee consisting of 
Sri B.C. Mazumdar," Additional ‘Inspector General of Police, West 
Bengal, Sri S. K. Mitra, IPS., Additional Inspeetor Genéral of Police, 
West Bengal, and Sri R. K. Trivedi, Deputy Inspector General of Police, 
(H.Q.) met on 25-5-76 to consider the records of Inspectors of police in re- 
gard to'their ‘suitability for continuance in service beyond the age of 50/55 
years. Regarding the petilioner, it is recorded in the minutes ‘“‘his records 
of- service “àre poor, the ‘committee is of opinion that he is unsuitable 
for continuance: in service and recommends that he should be made to 
retire. 

S, Blown remarks appear in the Annual Confidential Report 
of Shri Dwijendra Mohan Banerjee, Inspeetor of Police, DEB Howrah, 
for the year ending 31-3-76 (1975-76). 

“A self-centered and egotist officer. Took very little interest in his 
work unless asked for.’ Hasa tendency to defy the orders of superiore 
and criticises the superiors. Dòes'not bother to take premission for 
leaving head’ quarters and sometime acts against the interest of 


ad 


wri ir 


administration. 


a Sd/- S. Bhattacharyya, 
Superintendent of Police. 
Howrah, 
7-5- 76. 


No comments. 
Š Sd/- Illegible, 
District. Magistrat, 


Howrab, 13-5-76. 
Disgruntled, could, have done better, 
ee Sd/- N. C. Pal, 
D. I. G. E. B. 
West Bengal. 
` 20- 5: 76, 
I agree with the S. P. l 
Sd/- R. N. Bhattacharyya, 
© 24-5-76 ` 
D.1.G:*( T&R) 
Seen. Copy of S. P.’s & D. I. G. EB’ s remarks to be cummu- 
nicated to the officer. 
Sd/- S. K. Mitra, 


_ 17-6-76, 
Addl. Inspector. General of Police, 
‘ West Bengal. 
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I agree with the S. P. & D. 1. G. He had some good points in 
the past but now through his disloyalty to the force and indiscipline 
he certainly has wiped out his credit. I regret to note that his 
demeanour of discipline towrads the head of the force is quite different 
from his near subversive attitude to the organisation. He along with 
Inspector Nagendra Nath Ray, who has been recommended for gom- 
pulsory retirement, certainly did considerable damage to Howrah 
Police Force. 

Sd/- R. K. Gupta, 
30-6-76 
Inspector General of Police, 
West Bengal. 

To appreciate the arguments, it is necessary to refer to the criteria 
and procedures required to be followed by the Appointing Authorities 
and the guidelines issued from time to time by the State Government for 
exercising powers under Rule 75 (aa) of the West Bengal Service Rules, 
Part-I 

Government of West Bengal 
Home (Gen.-Admn) Deptt, 
MEMORANDUM 


No. 510-G. A. C. 
Caleutta, 


The 16th May, 1973 


Sub :—Premature retirement of State Government Officers under 
rule 75 (aa) of the W. B.S. R. Part-1, Criteria and Proce- 
dure to be followed. 

Under rule 75(aa) of the W.B.S.R., Part-I, all appointing autho- 
rities under the State Government, have the power to retire, if they 
are of opinion that it is in the public interest to do so, any Government 
servant by giving him notice of not less than three months in writing 
or three months’ pay and allowances in lieu of such notice :— 

(i) If he is in Class I or Class II service or post and kad 
entered Government Service before attaining the age of 35 years, after 
he has attained the age of 50 years ; and 

(ii) In all other cases,—after he has attained the age of 55 years. 

2. In order to give effect to the above provisions of the rule the 
following procedure should be followed :— 

(i) A review should be conducted twice a year in the months of 
January andeJuly to determine the suitability for continuance or 
Otherwise of all officers who will attain the age of 50 or 55 years, as 
the ease may be, in the half year beginning with the following July 
and January respectively. 

Gi) There should be a Review Committee consisting of three 
senior Officers for reviewing the case of officers as in (i) above. The 
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Committee’s recommendations should be submitted to the appointing 
authority and the decision may be made with the approval of the 
Minister-in-eharge of the Department concerned. Where it is proposed 
to retire an Officer of Class J or Class II service after he has attained 
50/55 years of age, the case should be placed before the Chief Minister 
through the Chief Secretary after the Minister-in-Charge has approved. 

3. The following criteria may be followed in considering proposal 

for retiring a person under rule 75(aa)} of WBSR, Part-I :— 

(i) In case where there is a reasonable cause to believe that the 
officer concerned is lacking in integrity, it would be appropriate to 
consider him for premature retirement under the rule, irrespective of 
an assessment of his ability or efficiency in work. 

(ii) In a case whether the Officers’ integrity is not in doubt but 
his physical or mental eondition is such as to render him unfit for 
continuance in Government Service, it would be appropriate to consider 
him for premature retirement under this rule. However, in such a 
case, it will be desirable first to advise the Officer to opt to retire 
voluntarily under rule 75 (aa), and in the event the officer fails 
to avail himself of such advice, action under sub-rule (aa) may be 
taken. 

A Government servant who is retired on this ground may however 
be given all the leave that is due to him inoluding half pay leave and 
leave on medical certificate prior to his compulsory retirement. 

(iii) If, on the result of a review, it is considered that an Officer 
who had done well in a lower grade is not adequate to the responsibi- 
lities of the post held by him or will not be able to perform efficiently 
the duties of the post heis likely to hold for the next three years, it 
would be desirable to consider him for premature retirement under 
this rule. 

(iv) In the ease of Officers coming under clause (i) of rule 75{aa) 
there should be review at two stages, viz. at the age of 50 years and 
again at the age of 55 years. In the case of Officers governed by clause 
(ii), the review will be at the age of 55 years. Ouce it is decided te 
retain an officer beyond the age of 55 years, he should normally be 
allowed to continue upto the age of 58 years, without any fresh review, 
unless this be justified by any exceptional reasons, e.g. his subsequent 
work or conduct or the state Of health which may make earlier retire- 
ment desirable. 

4, All Departments are requested to teke necessary action on 
the above basis. The above instructions will apply to all Government 
servants to whom rule 75 of the WBSR. Part-I, applies. The Heads of 
Departments/Directorates etc. may be informed. 

Sd/- A. Niyogi. 
Chief Secy. to the Govt. of W.B. 
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Government of West Benga} 
Home Department 
General Administration. 
MEMORANDUM 
No. 949.GAC. Calcatta, the 7.8.75. 

Sub: Strengthening of administration : Review of cases of Govt. 
servants attaining the age of 50/55 years. 

Under rule 75(aa) of the WBSR, Part I, all appointing authorities 
under the State Government have the ‘power to retire if they are of 

Opinion that it is necessary in the public interest to do so, a Gover- 
nment servant by giving him notice of not less than three months in 
writing or three months’ pay and allowances in lieu of such notice. 

(i) If he is in Class I or Class IĮ service or post and had entered 
service before attaining the age of 35 years after he had attained the 
age of 50 years ; and 

(ii) in all other cases, after he has attained the age of 55 years. 

2. Instructions were issued in this Department Memorandum No. 
310-GAC dated the 16th May, 1973 regarding the criteria and proce- 
dure to be followed in implementating the aforesaid provisions of the 
rules. According to these instructions, cases of Government servants 
are required to be reviewed half-yearly in Jnnuary and July by Review 
Committees constituted for the purpose. 

3. Keeping in view the imperative need for improving administr- 
ative efficiency of all Government offices at ‘the present time, it is 
considered very necessary that the abovementioned instructions for 
retiring Government servants who have outlived their utility or whose 
integrity is doubtful are strictly enforced. All Departments/Heads of 
Departments ete. are, therefore, requested to take the following action 
in respect of services/post under their control :— 


(i) Review of cases of all such Govt. servants who are due to 
attain the age of 50/55 years during the next six months. 

(ii) Review the cases of Government servants who have already 
attaind the age of 50/55 years,and in whose cases no review has been 
made so far. : 

(iii) Reconsideration of the question of continued retention, 
if the circumstances so warrant, of those Government servants 
in whose cases it has already been decided after a review at the 
appropriate iime that they may be retained in service. 

4. All Departments/Heads of Departments etc. are requested to 
nitiate action immediately on the lines indicated above. It is also 
equested that quarterly returns indicating the total number of cases 
eviewed and the number of cases where it has been decided to retire 
ersons in the public interest be sent to this Deptt. by the middle of 
Jctober, January, April and July. 
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5. This should be circulated to all Heads of Deptt. ete. 
By order of the Governor, 
Sd/- B. R. Gupta, 
Chief Secy. to the Govt. of W. Beagal. 

6. Mr. Ray, appearing on behalf of the petitioner contended that 
the petitioner’s case was reviewed just on the attainment of 50 years i.e. im- 
mediately before 1.4.71 and on consideration of all previous records of ser- 
vice he'was 4llowed to retain in service beyond the age of 50 years. Again 
in January, 1976 another Review Committee considered his case just on 
the verge of attaining 55 years of age and after considering all the records 
upto that date the said Review Committee allowed the petitioner to be 
retained in accordance with the memorandum No. 510- G.A.C. dated 16th 
May, 1973. He crossed the age of 55 | years on 3lst of March, 1977. 
There was nothing on the records between February to May, 1976 which 
warranted the Review Committee to reconsider the question of continued 
retention of the petitioner whose case has ‘already been decided after a 
review at the appropriate time that he might be retained in service. 


7. Reliance was placed upon the decision of the Supreme Court in 
(1) State of U.P. v. Chandra Mohan, AIR 1977 SC 2411. 


8. Mr. Gooptu, appearing on behalf of the State Government cont- 
ended that under clause (iii) of paragraph 3 of memorandum No 949 
dated 7.8.75 the review committee could reeonsider the question even when 
the petitioner’s case had already been decided for further rétention at the 
appropriate time.- ~“ ' $ j i ! 


9, It is now well settled that the right conferred under Rule 7Staa) 
of the West Bengal Service Rules, Part-I on the appointing authority to 
retire a Government servant compulsorily is an absolute one.“ But that 
right or power can be exercised only: subject to” the conditions mentioned 
in the directives issued by the Government. Since Rule 75(aa) does not 
contain any-guidelines, directions’ or criteria, the instructions have been 
issued by the Govérnment to’supplement the rulés'as they’make provisions 
for matters about which the rules are silent. In ‘Chandra Mohai's case, 
AIR.1977 SC 2411,:the Supreme’ Court observed’ that thesé instructions 
really fill up the yawning gaps in the provisions and aré ‘embedded’ in’ the 
conditions of service. These are binding om the Government and ‘cannot 
be violated to the prejudice of the Government servant, 


' 30. -Elaborate procedures arid criteria ‘have been laid'down in 1973 
memorandum. A review should be conducted twice a year in the months 
of January and Jtily to- determine- the suitability for. continuance of all 
officers: who will attain the áge of 50/55 years, Four critéria have been, 
laid downt! In‘clausé’ (iv) ‘itis stated! that i in‘the case of officers governed 
by clause (ii), the review’ will be at-the age of 55 years.’ ' Oncë it is decided’ 


to retain ‘a0 sas pene ‘the age oF 55 years, he < should normally. be 
Regula t4 Eger ham “2 Ya eee a 
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allowed to continue upto the age of 58 years without any fresh review, 
unless this be justified by any exceptional reasons, e.g. his subsequent 
work or conduct or the state of health which may make early retirement 
desirable. Paragraph 3 of the 1975 memorandum says that keeping in 
view of imperative need for improving administrative efficiency of all 
government offices at the present time it is considered very necessary that 
the abovementioned instructions viz. instructions of !6th May, 1973, for 
retiring government servants who have outlived their utility or their integrity 
are doubtful are strictly enforced. All departments/heads of departments 
etc. are, therefore, requested to take the following action in respect of 
services/posts under their control, *** (iii) reconsideration of the question 
of continued retention, if the circumstances so warranted, of those gover- 
nment servants in whose cases it has already been decided after a review 
at the appropriate time that they may be retained in service. So, 1975 
memorandum does not lay dowa a new procedure or criteria. For the 
purpose of strengthening the administration, it remained all heads of the 
department that even in cases where decision has already been taken with 
respect to an officer on his attaining the age of 55 years to retain in 
service, the question of continued retention might be reopened and reconsi- 
dered with respect to that government servant who has outlived his 
utility or whose integrity is doubtful. The exceptional circumstances have 
also been mentioned in clause (iv) of 1973 memorandum. Therefore, it 
connot be said that in no circumstances, there could not be any fresh 
review after an officer attained the age of 55 years. But that fresh review 
is permissible only for exceptional reasons. It is true that the exceptional 
circumstances as referred to in clause (iv) of 1973 memorandum are not 
exhaustive but illustrative. But even then, in the opinion formed by the 
appointing authority reference to any similar exceptional circumstances 
must exist. 

11. In the instant case, the Review Committee was of opinion that 
the petitioner was unsuitable for continuance in service, because “‘his 
record of serviee was poor’. The appointing authority on the basis of 
such recommendation of the Review Committee, recommended the compu- 
lsory retirement of the petitioner on the following grounds ;— 

(a) He has had a mixed record 

(b) he is above 55 

(3) lapse on the part of the petitioner appears to be beyond 
correction. 5 

12. I must mention here that R.K. Gupta, I.G.’s adverse remarks 
dated 30th June, 1976 viz. “disloyalty to the force and sub-versive attitude 
to the organisation” were not before the Review Committee which held its 
meeting on the 25th May, 1976. R.K. Gupta in his note did not mention 
any of his adverse remarks, he recorded in the confidential file of the 
petitioner on 30th of June, 1976. Those adverse remarks might have been 
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construed to be exceptional circumstances but the I.G. was conscious that 
the said remarks were not placed before the Review Committee and the 
recommendation of the Review Committee was not based upon those 
adverse remarks. 


° 13. Itis not disputed that in January 1976 a Review. Committee sat 

and considered the broad-sheets and confidential character rolls of the 
petitioner and allowed him to retain in service beyond 55 years. Four 
months after in May, 1976, another Review Committee reconsidered the 
petitioner’s case in terms of clause (iv) of 1975 memorandum. In Chandra 
Mohan’s case the Supreme Court observed that there was no warrant for 
a second review committee to reassess one’s case on the same materials 
unless exceptional circumstances emerged in the meantime or when the 
next stage arrived, When the integrity of an officer was in question that 
would be an exceptional ciroumstance for which an erder might b: passed 
in respect of such a person at any time. But on the self same materials 
there could not be any review for the second time. 


14. The correct position that emerges from clause (iv) of 1975 
Memorandum read with clause (iii) of piragraph 3 of 1973 Memoran- 
dum is, that in case where the officer outlived his utility or his integrity 
is doubtful or there is any similar exceptional circumstance. a reconside- 
ration is permissibie both under 1973 and 1975 instructions and 
a government servant can be retired prematurely only on those excep- 
tional grounds. 

15. The opinion of the appointing authority does not indicate any 
of the exceptional circumstanees on the grounds as laid down in the instr- 
uctions. There is nothing in the confidential file to show that the peti- 
tiorer’s integrity was doubtful or he outlived his utility to the service. 
Accordingly, in my opinion, the conditions as laid down both in 1973 and 
1975 instructions have not been’ fulfilled in the petitioner’s case and as 
such there could not be any second review. Therefore, the impugned 
erder of compulsory retirement cannot be sustained. 


16. Mr. Gooptu ‘urges that there was another Memorandum No. 
662-G. A. C.dated 6th April,1976 which provides for procedure for conside- 
ring representations from government servants against the orders of 
premature retirement. According to him, without exhausting the remedy 
provided in that instruction, in other words, without submitting a repre- 
sentation against the order of compulsory petirement, the petitioner’s 
present application under Art. 226 is not maintainable. 

17. Where the decision of the appointing authority is null by reason 
of want of jurisdiction, it cannot be cured by any appellate proceedings. 
Moreover, in my view, failure to take advantage of this somewhat futile 
remedy does not affect the nullity inherent in the challenged decision. So, 
in my Opinion, simply because provisions of making representation has 
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been provided for,in 1976 instructions, the petitioner's present writ pettiomr 
Cannot be thrown out where he challenged, the very foundation upom 
whick the opinion was formed by the, appointing, authority-that; he, should 
compulsorily retire, from government service in the .public,:interest under 
Tule 75'aa).of the West Bengal Service Rules, Part-I. oe ot AOM 

18. As I have found that the petitioner’s case could not be revien cÈ e 
for the second time in accordance with the instructions issued by the 
State Government as there was no “exceptional circumstances, it i$ nog 
necessary for me to decide the other points raised, in the present Rule. 
Fhose points are left undecided. 

19. In the result, this Rule is made absolute. The. ‘impugned ander 
is quashed by a Writ of Certiorari. 

20. Let a Writ of Mandamus be issued commanding the respondents 
Not to give effect to such an order. 

There will be no order for costs. a: 

P.R. wae | 


{ CIVIL REVISIONAL JURISDICTION | 
Before Mr. Justice Salil Kumar Datta 
_ _ Decision,:, April 18,.1978 co u 
Jagamath Pal. |e own: vee (Deft) Petitioner 
l Versus 7 

Kalipada Pai st 3 ... (PF) Opposite party* 

West Bengal Premises Tenancy Act (12 of 1956). Sec. 17(2)—Scope 
of — Tenants’ plea of a loan to landlord with promise for adjustment . against 
future rent - No adjustment made is , alleged ; Landlords’. deniak of-,an¥ 
outstanding. dues—Tenants’ prayer. for determination. of, future „rent. -on , such 
adjustment — Whether it is a dispute within, the meaning, of Sec. 17(2). - os, 

Being aggrieved by. an ‘order of, rejection, , of , his „application aide 
section 17(2) of the ‘West Bengal, Premises Tenancy.Act, the tenant .defendant 
obtained this Rule. In his application., under sectien ..17(2) -hen stated- 
that the plaintif-landlord had taken 8 sum of Rs. 200/- as, an. advance 
with a promise to have the game adjusted against fulure.rent but-,no such; 
adjustment had been made. That being so, it became necessary, that, 
the amount of future reat payable by the defendant should be determined. 
though the defendant had been depositing current rents all along en due 
dates. This application was opposed by the plaintiff, and ke had stated. 
that the said amount had been repaid already and nothing was due on. 
that account. It was further stated that as there was no dispute- in regard 
to the rate or quantum of rent the application in respect of future rent- 
was not maintainable in law. l Je e 8 2 


*Civil Rule no. 4 of 1977, : 
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HELD.: A special procedure has been laid down under clause (b) of 
section 17(2) for adjustment of rents already deposited in court or paid 
to the landlord under its sub-clause (a). This right of adjustment has been 
Provided not. under the ordinary laws of the land but under the provision of 
the Act itself.’ Accordingly, in interpreting the section it is to be held that 
the remedy available to the defendant under the Act is to be on the basis of 
the provisions made in the Act. If the remedy so provided is sought to be 
availed of by the tenant it must be in accordance with the said provisions of 
the Act, Jf, therefore, it is the case of the defendant that there has been any 
payment by him to the plaintiff by way of a loan on a promise of adjustment 
against the rent, the tenant to avail of the same has to take recourse to 
the ordinary laws of the land and not by any procedure laid down | under 
the provisions of this Act which preclude, and make illegal, the acceptance 
of any amount in contravention of its provisions. 

Clause (a) of section 17(2) provides for an interim order pending final 
decision of the dispute specifying the amount, if any, due from the tenant 
and the tenant is to deposit in court or pay to the landlord the amount so 
specified in the preliminary order. This order under clause (a) is to be 
followed by a final order determining the rate of rent as also the amount to be 
deposited in the court or paid to the landlord within such time as the court 
may fix. In giving such direction the court will take into consideration the 
amount already deposited or paid in terms of clause (a) to be adjusted in 
such manner and within such time as may be specified in the order. The 
amount so deposited or paid which are liable to be adjusted obviously mean, 
as expressly provided, the amount the tenant was directed to deposit In court 
or to pay to the landlord under clause (a) and it cannot and does not 
mean any amount which the tenant might have adyanced or paid to the 
landlord on the basis of a contract which has nothing to do with the order 
of court as may be passed under clause (a) or clause (b) of sub-section 
(2) of section 17 of the Act. in this view of the matter, itis not possible 
for a tenant to claim adjustment of any amount or advance purported to be 
given to the landlord in contravention or outside the provisions of this Act and 
there is no question of such adjustment being given by an order under clause 
(b) of section 17(2). Accordingly, the defendant is not entitled in this 
proceeding to claim a determination of the amount due to him from the 
landlord in respect of a loan or any other separate transaction as alleged 
and for recovery of such dues to him payable by the landlord, if established 
by way of adjustment against future rent. In fact, these types of con- 
tracts or transactions dehors the Act, cannot be taken into consideration 
by the court in dealing with, an application under section 11(2) of the Act. 
In the premises, the defendant’s application under section 17(2) was rightly 
rejected by the court below. 
Bidyut Kumar Banerjee i te a for the Petitioner 
Mrs, Usha Datta das me for the Opposite party 
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The judgment of the Court was as follows :— 

This Rule has been obtained by the defendant against an order 
No. 14 dated September 9, 1976 passed by the learned Munsif, Rai- 
ganj whereby an application of the defendant under section 17(2) of the 
West Bengal Premises Tenancy Act, 1956 was rejected. It appears 
that the defendant was holding the suit premises under a monthly tena- 
ney ata rent of Rs. 120/-per month payable according to English Calendar 
month and the suit for eviction was instituted by the plaintiff-landlord, 
inter alia, on the ground of own use and occupation. The defendant 
who is contesting the suit, deposited the admitted amount of rent due 
from September, 1975 to April, 1976 with interest for Rs. 30/-, in all Rs. 
990/- on May 22, 1976 within a month of service of summons. The appli- 
cation under section 17(2) was made en April 24, 1976 alleging that the 
plaintiff had taken a sum of Rs. 2001/- as advance with a promise to 
have the same adjusted against future rent but no such adjustment had 
been made. Accordingly it was necessary that the amount of future rent 
payable by the defendant should be determinsd though the defendant had 
been depositing current renton due dates. It was accordingly pra- 
yed that the court should determine the future rent payable by him to 
the landlord on adjustment of the said sum and issue necessary directions 
accordingly. 

2. This application was opposed by the plaintiff and it was stated 
that the amount of Rs. 2001/- kad been repaid already and nothing was 
due on that account. It was further stated that as there was no dispute in 
regard to the rate or quantum of rent the application in respect of future 
rent was not maintainable in law. 

3. The learned Munsif was of opinion that the application under 
section 17(2) was vague as it did not even mention the rate of rent nor 
the period during which the rent was to be adjusted. It was further 
held that as there was no dispute over the relationship of the landlord and 
tenant between the parties or the rate of rent it was obvious that there 
was no real dispute over the amount of rent payable within the meaning 
of section 17(2) while the suit was on ground of own use and occupation. 
The application was held by the impugned order to be not maintainable 
and it was accordingly rejected. 


4, Mr. Bidyut Kumar Banerjee appearing for the defendant in support 
of the Rule, has referred to section 17(2)(b) which provides that in passing 
a final order the court will direct the adjustment of an amount already 
deposited in court or paid to the Jandlord in such manner and within such 
time as may be specified in the order. According to him in such cases 
it ig not necessary that there should be any present arrear of rent but 
the sub-section extends to cases of payment of future rents and for app- 
Topriate direction in respect thereof as well. He accordingly submitted 
that the learned Munsif was wrong in holding that the application was 
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not maintainable either on the ground that the suit was one for own use 
and ocoupation of the landlord er on the ground that there was no 
existing dispute in regard to the rate or quantum of rent. 

5. Mrs. Datta appearing for the plaintiff-opposite party submits 
that the provisions of section 17(2)(b) have reference to the earlier 
portion of the same sub-section as also clause (a) of section 17(2) of 
the Act. It has nothing to do with any adjustment of future rents 
against the possible money claim by the tenant against the landlord. 
Accordingly in the context of the attending circumstances when there 
is no rent in arrear, the arrear rent having been already deposited as 
aforesaid nor any dispute about rate of rent or arrear there was no scope 
for making any final order under clause(b) of sub-section (2) of section 
17. Reference was made to clauses (2A) and 2(b) of section 17 which 
provide for payment of any amount referred to therein within the ext- 
ended date or by instalments and have nothing to do with any adjust- 
ment of future rent against an independent claim by the defendant-tenant 
against the plaintiff landlord even if the olaim was true whieh was 
also disputed. 

6. Ona consideration of the respective contentions advanced by the 
learned Counsel as also the provisions of the Act it seems that a special 
procedure has been laid down under clause (b) of section 17(2) 
for adjustment of rents already deposited in court or paid to the land- 
lord under its sub-clause(a). This right of adjustmont has been 
Provided not under the ordinary laws of the land but under the provision 
of the Act itself. Accordingly, in interpreting the sections it is to be held 
that the remedy available to the defendant under the Act is to be on 
the basis of the provisions made in the Act. As is well known, under the 
provisions of section 7 the Controller can direct the landlord to refund any 
consideration paid by a tenant te him in contravention of the provisions 
of the Act. Ifthe remedy so provided is sought to be availed of by the 
tenant it must be ia accordance with the said provisions of the Act. If 
therefore it is the case of the defendant that there has been a payment 
by him to the plaintiff by way of loan on the promise of adjustment 
against the rent, the tenant to avail of the same has to take recourse to 
the ordinary laws of the land and not by any procedure laid down under 
the provisions of this Act which preclude, and make illegal, the accept- 
ance of any amount in contravention of its provisions. 


7. Section 17(2) (a) provides for an interim order pending 
final decision of the dispute specifying the amount, if any, due 
from the tenant and the tenant is to depoSite in court or pay to 
the landlord the amount so specified in the preliminary order. This 
order under clause (a) is to be followed by a final order determining 
the rate of rent as also the amount to be deposited in the court or 
paid to the landlord within such time as the court may fix. In giving 


532 Mishri Show v. Belur Nikunjamoyee Gadar Institution [1978 (1) CLI 


such direction the court will take in consideration the amount already 
deposited or paid in terms of clause (a) to be adjusted in such manner 
and within such time as may be specified in the order. Tbe amount so 
deposited or paid which aré liable to be adjusted obviously mean, as 
expressly provided, the amount the tenant was directed to deposit in court 
or to pay to the landlord under clause (a) and it cannot and does not 
mean any amount which the tenant might have advanced or paid to the 
landlord on the basis of a contract which has nothing to do with the order 
of court as may be passed under clause (a) or Clause (b) of Sub-section 
(2) of Section 17. In this view of the matter I do not think that it is poss- 
ible for a tenant to claim adjustment of any amount or advance purpor- 
ted to be given to the landlord in contravention or outside the provisions 
of this Act and there is no question of such adjustment being given by an 

order under clause (b) of Section 17(2). Accordingly, the defendant is not 

entilled in this proceeding to claim a determination of the amount due to 

him from the landlord under a loan or any other separate transaction as 

alleged and fer recovery of such dues to him payable by the landlord, if 
established, by way of adjustment against future rent. In fact these types 

of contracts or transactions dehors the Act, cannot be taken into conside- 

ration by the court in dealing with an application under section 17(2) of 
the Act. The application in the premises, in my opiaion, was rightly 

rejected. 

8. The Rule accordingly fails and is discharged. This order is 
Obviously without prejudice to any right of the defendant to enforce 
performance of the contract as alleged by him and/or for recovery Of the 
amount alleged as due to him from the landlord by separate proceedings 
in accordance with laws relevant-for the purpose. 

9. There will be no order for costs. Let the records be sent down 
at once and the hearing of the suit be expedited. 


P. R. 
[CIVIL REVISIONAL JURISDICTION] 
Before Mr. Justice Chittatosh Mookerjee 
Decision: April 27, 1978 
Mishri Show ne a ...Petitioner 
Versus 
Belur Nikunjameyee Gadar Institution & Ors. .. Opposite parties* 


West Bengal Land Reforms Act (10 of 1955), Sec. 8— Application for 
pre-emption by owners gf contigecus land against purchase of a Bata Dag— 
Maintainability of such application—Long-standing accepted principle for 
determining nature of sublease vis-a-vis main lease—Character of sub-lease 
whether agricultural or non-agricultural— Change in legal position brought 


*Civil Rule no. 1578 of 1974. 
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about by enactment of W. B. Estates Acquisition Act and the 1955 Rules 
framed thereunder— After W. B. Estates Acquisition Act becoming operative, 
character of transferred land is to be determined by the user of land on 
the date of vesting— Even where transferred land is agricultural, several 
impediments may operate as bars to maintainability of pre-empticn applica- 
tion under section 8—Interpretation of Statute. 

ə The petitioner herein purchased Bata Dag no. 208/726 of Khatian 
447, Mouza Kumardihi, measuring *10 decimals of jand. The oppcsite 
parties are the owners of the contiguous land. They filed an application 
for pre-emption under section 8 of the West Bengal Land Reforms Act. 
The learned Munsiff rejected that application on the ground that the 
land in question was a non-agricultural land and therefore the said appli- 
cation was not maintainable. On appeal the ordet of the learned Munsiff 
was reversed by the learned Subordinate Judge on a finding that the 
land in question was agricultural. The Rule was issued against the 
appellate order. 

HELD: The lower appellate court committed a jurisdictional error 
by over-looking the consequences of the provisions of the West Bengal Estates 
‘Acquisition Act coming into force. It is true that before the vesting the 
purpose of the letting andnot the user of a particular land was the sure 
criterian for determination of the nature of ténancy. Before the com- 
mencement of the West Bengal Estates Acquisition Act it was the settled 
law that if the main lease was governed by the provisions of the Bengal 
Tenancy Act, then it must be held that all sub-leases of portions of the 
properties tnciuded in the said main lease would be deemed to be a gricultural. 
A long series of decisions reaffirmed the principle that the nature 
of the original tenancy and not the character of the parcel included in the 
sub-tenancy would determine whether the sub-tenancy was to be governed 
by the Bengal Tenancy Act or by the Transfer of Property Act. 

But the provisions of the West Bengal Estates Acquisition Act have 
brought about a material change in the legal position. Clauses (b) and (j) 
of section 2 of the Act defined the expressions, “agricultural land” and 
“non-agricultural land” solely with reference to the user of the particular 
land. Aland ordinarily used for purposes of agricultural or horticulture 
including the lands which may be lying fallow for the time being would be 
“agricultural land” within the meaning of the West Bengal Estates Acqui- 
sition Act. Lands other than agricultural or other than land comprised in 
a forest would be non-agricultural land within the meaning of the said Act. 
In the instant case, the Revisional Servey Records in respect of the land in 
dispute Show tkat atleast ‘10 decimals of land was being used for non- 
agricultural purposes at the date of vesting under the W. B. Estates Acquisi- 
tion Act. Therefore the expression, ‘dakhalkar’ appearing in khatian no, 447 
raised a presumption that the land in question was non-agricultural in charac- 
ter. The lower appellaie court committed an error of law by ignoring the 
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said entries in the R. S. Khatian and by relying upon the original C. S. 
Khatian no, 110. The lower appellate Court over-looked the fact that ir 
the instant case the R. S. Khatian no. 447 was not a subordinate Khatian 
but the same was recorded as an independant ‘jama’ and the '10 decimals 
of land were comprised in a separate holding. It is no longer material 
whether the remaining portion of Dag no. 208 was still agricultural land or 
not because, according to the R. S. Records '10 decimals of land were 
being prima facie used for non-agricultural purpose at the date of vesting. 
It was also Imnaterial whether the predecessors-in interest of the petitioner 
herein were raiyats or under-raiyats or were non agricultural tenants before 
the vesting. In any view of the matter, R. S. Records raised a 
presumption that the land in question was non-agricultural in nature. That 
being the legal position, the instant application for pre-emption under 
section 8 of the W.B. Land Reforms Act was not maintainable. 

In this case the entire holding recorded in Khatian no. 447 was 
sought to be transferred by the kobala in favour of the petitioner. When a 
share ora portion of a holding is not transferred, the same does wot or can 
not give rise to any right of pre-emption in favour of a contiguous tenant. 

Cases referred to :— 

(1) Baburam Roy v. Mohendra Nath Samanta, (1904) 8 CWN 454 

(2) Nirshi Dhobin v. Dr. Sudhir Kumar Mukherjee, AIR 1969 SC 864 

(3) Asrurekha Dutta v. Diptimay Pal, (1966) 70 CWN 1079 

(4) Krishnapada Biswas v. Usha Rani Naskar, (1974) 78 CWN 779 
Bidyut Kumar Banerjee ae ahs for the Petitioner 
Rameswar Saha Fg ses for the Opposite parties 

The judgment of the court was as follows :— 

This Rule arises out of a proceeding under Section 8 of the West ` 
Bengal Land Reforms Act. The Subject matter of the said proceeding 
was Dag No. 208/726, Khatian No. 447, mouza Kumardhi, Police Station 
Kulti, measuring ‘10 decimals of land. The applicants, who are opposite 
parties to this Rule claimed that they were the owners of the contiguots 
lands. On February 26, 1971 the petitioner had purchased by a registered 
kobala the said ‘10 decimals of land in Dag No. 208/726 from one Ram 
Ashis Singh for a consideration of Rs. 2000/- (Rupees Two thousand only). 
The learned Munsif dismissed the application under Section 8 of the West 
Bengal Land Reforms Act, inter alia, upon a finding that the land in 
question was non-agricultural land, therefore, the application for preem- 
ption under Section 8 of the Act was not maintainable. The learned 
Subordinate Judge, Asansol, allowed the appeal of the applicants and 
granted their prayess for pre-emption under Section 8 of the West Bengal 
Land Reforms Act, inter alia, upon a finding that the land in question 
was agricultural. 

2. In my view, this Rule is bound to succeed for the reasons pres- 
ently indicated. It was proved that originally the Roys of Belrui were 
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recorded in C.S. Khatian No. 110 as “Mcdhyasatheadhikari” in respect of 
Dag No. 208. Thereafter, Pranshankar Chakravorty and Nikhil Chendra 
Chakravorty had taken from them settlement of ‘10 decimals of land in 
Dag No. 208. In the finally published R.S. Khatian No. 447 the names of 
the said two Chakravortys were recorded as Dakhaikar in respect of ‘10 
decimals contained in Bata Dag No. 208/726. In the remarks column the 
degtription of the said Bata plot was stated to be Denga. Pransharkar 
Chakravorty and Nikhil Chandra Chakravorty had sold the said "10 deci- 
mals of land to one Ọm Prokash Singh by a registered kobala dated 
December 12, 1960. Om Prokash, in his turn, transferred the suit property 
to Ram Ashish Singh, the vendor of the petitioner on November 14, 1967. 
it has already been stated that the petitioner has purchased the lend in 
question from the said Ram Ashish Singh on February 26, 1971. The 
applicants who happened to be the members of a Managing Committee 
of a School were recorded in a separate R.S. Khatian in respect of the 
remaining portion of original C.S. Dag No. 208, but their status was reco- 
rded as agricultural tenants. 

3. Inmy view, the lower appellate court committed a jurisdictio- 
nal error by over-looking the conseqnences of the provisions of the West 
Bengal Estates Acquisition Act coming into foree. It is true that 
before the vesting the purpose of the letting and not the user of a 
particular land was the sure criterian for determination of the nature 
of a tenancy. Before the commencement of the West Bengal 
Estates Acquisition Act it was the settled law that if the main lease 
was governed by the provisions of the Bengal Tenancy Act, then it 
must be held that all sub-leases of portions ef the properties included in the 
said main lease would be deemed to be agricultural leases. The earliest 
decision on the point was (1) Baburam Roy v. Mahendra Nath, 8 CWN 
454. A long series of decisions re-affirmed this principle that the nature 
of the original tenancy and not the character of the parcel included in the 
sub-tenancy would determine whether the sub-tenancy was to be governed 
by the Bengal Tenancy Act or the Transfer of Property Act. The Supreme 
Court in (2) Nirshi Dhobin & Another v. Dr. Sudhir Kumar Mukherjee and 
others, AIR 1969 SC 864, declined to re-open the said question be cause 
the above rule laid down in Baburam v. Mahendra Nath’s case (supra) 
had become stare decisis, 

4. But the provisions of the West Bengal Estates Acquisition Act 
brought about a material change in the legal position. Clauses (b) and 
(j) of Section 2 of the West Bengal Estates Acquisition Act defined the 
expressions ‘agricultural land’ and ‘non-agricultural Mand’ solely with 
reference to the user of the particular lands. A land ordinarily used for 
purposes of agriculture or horticulture including the lands which may 
be lying fallow for the time being would be ‘agricultural land’ within 
the meaning of the West Bengal Estates Acquisition Act. Lands other 
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than agricultural land or other than land comprised in a forest would be 
non-agicultural land within the meaning of the West Bengal Estates 
Acquisition Act. In the instant case, the RS Records in respzct of the 
disputed land show that at least ‘10 decimals of land was being used 
for non-agricultural purpose at the date of the vesting. Mr. Saha, 
learned advocate for the opposite parties has not disputed the proposition 
of law laid down by Bijayesh Mukherji, J. in (3) Asrurekha Dutta v. 
Diptimoy Pal reported in 70 CWN 1079. Therefore, the expression 
*Dakhalkar’ appearing in khatian No. 447 raised a presumption that the 
land in question was non-agricultural in character. The lower appellate 
court committed an error of law by ignoring the said entries in the 
R. S. Khatian and by relying upon the original CS Khatian No. 110. 
The learned appellate court over-looked the fact that in the instant case 
the RS Khatian No. 447 was not a subordinate khatian but the same 
was recorded as an independent jama of land and the ‘10 decimals of land 
were thus comprised in a separate holding. It was no longer material 
whether the remaining portion of Dag No. 208 was still agricultural 
lands or not because, according to the RS Records ‘10 decimals of 
land were being primo facie used for non-agricultural purpose at the date 
of vesting. 

5. It was also immaterial whether the predecessors-in-interest of 
the present petitioner were raiyats or under-raiyats or were non-agricul- 
tural tenants before the vesting. In case, the said particular piece of 
land was being used for non-agricultural purpose at the date of the 
vesting in terms of Section 6 (1) (c) of the West Bengal Estates Acquisi- 
tion Aet read with Rule 4(2}(i) of the West Bengal Estates Acqusition — 
Rules, 1954, the said predecessors of the petitioner must be deemed to 
have held the said land as tenants under the West Bengal Non-agricul- 
tural Tenancy Act. Therefore, in either view of the matter Revisional 
Survey Records raised a presumption that the disputed land was non- 
agricultural in nature and the lower appellate court acted illegally and 
with material irregularity in the exercise of its jurisdiction by helding 
that the CS Records rebutted the presumption of the correctness of 
the RS Records. Therefore, the instant application for pre-emption 
under Section 8 of the West Bengal Land Reforms Act was bound to 
fail. 

6. There is another reason why the instant pre-emption applica- 
tion was liable to be rejected in limini. In this case, the entire holding 
recorded in Khatian No. 447 was purported to have been transferred by 
the kobal dated 26th February, 1971. When a share or a portion of 
a holding was not (ransferred, the same did not and could not give rise 
any right of pre-emption in favour of a contiguous tenant [vide (4) 78 
CWN 779, Krishna Pada Biswas v. Usha Rani Naskar]. For all these 
reasons, this Rule succeeds. 
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7. I, accordingly, make this Rule absolute, set aside the order 
of the lower appellate court and restore that of the trial court. Ia 


the circumstances of the case, both parties will bear their respective 
costs throughout, 


T. K. M. 


[ CIVIL APPELLATE JURISDICTION J 
Before Mr. Sankar Prasad Mitra, Chief Justice and 
Mr. Justice Sudhamay Basu 
Decision: April 5, 1978 
Steel Plant (P) Ltd. site ah TA Appellant 
Versus 
Swastika Alloy Steel Ltd. & Anr. sas a Respondents* 


Arbitration Act (10 of 1940), Sec. 34—Stay of proceeding in suit— 
Refusal of prayer for stay—Grounds for such refusal—Delay—Convenience 
-—-To grant or not to grant stay is entirely ‘discretionary — Discretion should 
be judicial—Reluctance of Appeal Court to interfere with discretion of 
trial Judge refusing stay. 

This appeal is against an order refusing to dani stay of the pro- 
ceedings in the suit on an application made under section 34 of the 
Arbitration Act. 

HELD: The rigidity of seeking a limit of time wiih reference to 
written statement is different from the broad question of delay. 

Notwithstanding the sanctity of the contract, the jurisdiction of the 
court to try the suit remains undisputed. The court is not obliged to grant 
stay merely because the parties agreed to submit their disputes under 
a contract by arbitration. Equitable considerations may certainly weigh 
with the court in the exercise of its discretion. 

It is an established principle that a party wanting to stay the proceedings 
should apply promptly and if such a party does not, the same affordsa good 
ground on which the discretion is liable to be exercised by the court against 
him. It is also equally established that an application for stay must show not 
only that the party is now but also he was at the time of commencement of the 
proceedings ready and willing to do everything necessary for the proper 
conduct of the arbitration. In the instant case, not only the application for 
stay was mide actuuly after the time for filing the written statement expired 
but although a very heavy amount was involved, the applicants took no 
steps to refer the matter to arbitration, There was not a single overt act 
which would show that the applicants were genuinely eager to seitle the 
disputes by taking recourse to legal proceedings. It is true that mere delay 
in proceeding with the arbitration is not necessarily a bar toa stay being 

*Appeal from Original Order No. 463 of 19-6. 
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ante on the application of a party guilty of delay but it cannot be said 
that the question of delay cannot be a consideration for the exercise of the 
discretion in the matter of stay. 

A principle which is well settled and supported by decisions both in 
England and in India is that the power conferred upon the court to stay thes 
legal proceedings is entirely a matter of discretion. It is further w ell 
settled that the discretion must be exercised judicially. It is difficult and 
inexpedient to lay down any inflexible rule which should govern the exercise 
of the said discretion. It is not possible to lay down any formula or test 
the automatic application of which will help to solve the problem of the 
exercise of judicial discretion. At the same time when discretion has 
been so exercised it will not be interfered with readily. The fact that 
the appellate court would have.taken a different view if the decision had 
rested with them would not justify interference with the trial court’s exercise 
of discretion. In otherwords, it is not ordinarily open to the appellate court 
to substitute its own exercise of discretion for that of the trial court. 

Cases referred to :— 

(1) Anderson Wright Limited y. Moran & Co., AIR 1955 SC 53 

(2) Shroff Brothers v. B. D. Metals, AIR 1974 Cal. 352 

(3) Parker gains & Co. Ltd. v. Turpin, 1918 (1) KB 358 

(4) Pitchers v. Plaza (Queens bury) Ltd., 1940 (1) AER 151 

(5) Union of India y. Hansraj Gupta & Co., AIR 1957 All 91 

(6) Shivaldas v. Japan Cotton Trading Co, AIR 1928 Sind. 94 

(7) Babulal Singhania v. Pirudan Ojha, AIR 1977 Cal. 503 

(8) State of Uttar Pradesh y. Janki Saran, AIR*1973 SC 2071 

(9) Union of India v. Promode Kumar Agarwalla, 75 CWN 767 

(i0) Purushottan Das y. Impex, AIR 1954 Bom 309 

(11) S.T. Commr. v. Parson tools & plants, Kanpur, AIR 1975 SC 1039 

(12) Sonajuli Jute Mills Company Limited v. Bilas Roy Company, 

(13) Union of India v, Sitaram Sankar Lal, 

(14) Salimar Paint v. Omprakash, AIR 1967 Cal. 372 

(15) State of Punjab y. Khcndelwal Bros. (p.) Limited. 

(16) Murlimal Santram v. M/s. Banarasidas & Sons& Anr., AIR 1935 
Sind 62 

(17) J. Chambers of Commerce y. Lala Amrit Saha & Ors., AIR 1940 
Lahore 180 

(18) Michael Golodeizs and Others y. Sirrajuddin and Company, AIR 
1963 SC 1044¢ 

(19) Charles Osenthon and Campany v. Johnston, 1942 AC 130 

(20) Evans v. Bartlen, 1937 AC 473 

(21) Printers (M.Y.S) Private Limited y.: P. Joseph, AIR 1956 

SC 1156 
S. B. Mukherjiand Bhaskar Gupta... ... For the Appellant 
Somnath Chatterjee, Anindya Mitra and Ranjit Mitra ...For the Respondent 
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The judgment of the court was as follows :— 

Basu, J. : -This appeal is against an order dated the 26th of 
November, 1976 passed by Salil K Rayehowdhury, J. by which he refused 
to grant stay on an application made under section 3¢ of the Indian 
Arbitration Act. 

2. The relevant facts are as follows :— 

On the 30th of August, 1972, the respondent No. 2, Jain and 
Associates, pliced an order with the appellant, Steel Plant Private 
Limited for purchase of an electric Arc Furnace at Rs. #1,25,890/- with 
‘transformers and other accessories on terms and coditions specified in 
the order. The order was accompanied by an initial advance of 
Rs. 80,000/- with a request to send the formal contract in quaduplicate 
in confirmation of acceptance of the order and starting the work. By a 
letter dated the 8th of September, 1972 the appellant-petitioners granted 
the receipt for a sum of Rs. 80,000/- and recorded that the order had 
been registered for delivery within thirty months. Formal acceptance 
was made on the 20th September, 1972 On the 7th of October, 1972 
four copies of acceptance of the order dated ths 20ih of September, 1972 
were forwarded by the appellant for signature of respondent No. 2. Ia or 
about March, 1973 the respondent No. 2 requested the appellant to 
transfer the contract for sale and purchase of thé Are Furnaces in the 
name of respondent No. 1, Swastik Alloy Steel Limited. After some 
correspondence the respondent No. 2. authorised transfer of the amount 
advanced in the name of respondent No. 1 and thereafter the appellant 
in their books transferred the contract in the name of respondent No. 1. 
On the 31st of March, 1973 respondent No. 2, paid a further sum of 
Rs. 1,20,000/- by cheque at Calcutta to the appellant. In December, 1973 
the respondent No. 1 as required by the appellant, duly signed and forwar- 
ded to the former one of the four copies of the accaptance of the order da- 
ted the 20th of September, 1972 which had been sent to respondent No. 2. 


In the said letter of 20th September, 1972 various terms of contracts 
were incorporated including the arbitration clause. It may be noted 
that one Jogendra Kumar Jain, a partner of the firm M/s. Jain, Associates, 
was also a Managing Director of the company Swastika Alloy Steel 
Limited. The respondent No.1 by signing acceptance of the order 
agreed to abide by all the terms and conditions contained ia the letter 
dated the 20th of September, 1972. The condition contained in arbitration 
clause which is as follows ;-- 

“If at any time any question, dispute or difference whatsoever shall 
arise between the purchaser and the seller upon any relation to or 
in connection with the contract, either of the party may give to the 
other notice in writing of the existing such questigns, dispute or diffe- 
rence and the same shall be referred te arbitration in Bombay in 
aecordance with the Indian Arbitration Act.” 
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It appears that on the 8th ef August, 1973 the respondent No. 1 
paid a further sum of Rs. 2,00,000/- by way of advance. Thereafter 
disputes arose between the parties as the appellants demanded an increase 
in the agreed price on account of rise of prico by a further sum of 
Rs. 1,02,000/- which the respondents did not agree to pay. On the 3rd 
of March, 1975 the respondent No. 1 accepted repudiation of the con- 
tract and demanded refund of Rs. 4,00,000/-. On the 14th of 
March, the respondents filed a suit (being No. 34 of 1975) in this High 
Court against the appellant for committing breach of the contract and 
claiming, inter alia, decree for damages and for delivery up and cance- 
llation of the order dated the 20th of September, 1972 and a refund of 
Rs. 4,00,000/-. The writ of summons was served on the appellant at 
Calcutta on 20th of April, 1975. The time to file the written statement 
was to expire on the lith of June, 1975. 


3. Explaining the delay the appellant stated that the appellants 
contacted their Solicitors at Bombay who after perusing all the papers 
advised the appellants in the early part of June, 1975 that the suit being 
filed in breach of the arbitration agreement the application for stay 
should be made. Thereafter the appellant contacted the Calcutta Solici- 
tors, took their advice, obtained some papers from Bombay and filed an 
application for stay. On the 3rd of June, 1975 the appellant obtained an 
ad interim stay of the suit, After directions for affidavits, which were 
filed, the matter was adjourned on the 7th of August, 1975 and eventually 
after some adjournments the hearing was concluded on the 25th of Nov- 
mber, 1976. 


4. The learned Judge held that there was a concluded contract 
between the parties which contained an arbitration clause as set out in 
paragraph 9 of the petition which has already been quoted above. The 
learned Judge was not satisfied that the appellants were ready and willing 
to do all things necessary for arbitration either at the commencement or 
on the date of the hearing of the suit. Secondly, the balance of conveni- 
ence appeared to him to be in favour of the suit being proceeded with. 
The learned Judge was also not satisfied with the explanation for delay 
in filing the application. He, therefore, rejected the petition. 

5. The short point for consideration is the propriety of the decision 
by the Court below in refusing to stay the preceedings of the suit under 
section 34 of the Indian Arbitration Act. Decades ago, the Supreme 
Court laid down in (1) Anderson Wright Limited v. Moran & Co., reported 
in AIR 1955 SC 53 “tthe necessary condition for granting a stay. The 
four well known conditions are (1) The proceeding must have been 
eommeneed by a party to an arbitration agreement against any other 
party to the agreement; (2) the legal proceeding which is sought to 
be stayed must be in respect of a matter agreed to be referred; (3) tke 
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applicant for stay must be a party to the legal prcceeding and he must 
have taken no step in the proceeding after appearance. It is also neces- 
satry that he should satisfy the Court not only that he is but also was, 
at the commencement of the proceedings, ready and willing to do every- 
thing necessary for the proper conduct of the arbitration; and (4) the 
Court must be satisfied that there is no sufficient reason why the matter 
sould not be referred to arbitration in accordance with the arbritration 
agreement. 


6. Argument raised against the decision of the trial court concerned 
mainly the last two conditions. Mr. Mukherjee asserted that a party 
may apply for a stay under section 34 of the Indian Arbitration Act at 
any time before filing the written statement or before taking any step in 
the proceeding. In this connection he cited the case of (2) Shroff 
Lrothers v. B. D. Metals, reported in AIR 1974 Calcutta 352 in which 
S. K. Roychowdhury, J. held a view that application for stay must be 
made within the time fixed for filing the written statement. Mr. 
Mukherjee cited a number of decisions both English and Indian to 
emphasise that it was only after taking steps in the proceedings or sub- 
mitting to jurisdiction that a person was disentitled from asking 
for a stay. The decisions cited by him included (3) 1918 (1) KB 358; 
1940 (1) AER 151 ; (4) AIR 1957 Allahabad 91 ; (5) AIR 1928 Sind 94 ; 
(6) AIR 1977 Calcutta 503. In the case of (7) State of Uttar Pradesh v. 
Janki Saran, reported in AIR 1973 SC 2071 the Supreme Court 
held that taking other steps connotes the idea ef ‘‘doing something 
in aid of progress of the suit or submitting to jurisdiction of the court for 
the purpose of adjudication of the merits of the controversy in the suit”. 
It would be academic to consider the cecision reported in AIR 1974 
Calcutta 352 as His Lordship Mr. Justice Roy Chowdhury himself stated 
in the instant order under appeal (page 160) “It is true that asa broad 
proposition it cannot be laid down that no application under section 34 
can be maintained after the expiry of the time to file the written statement. 


“There is no doubt that participation in the proceedings and 
acquiesence in jurisdiction have been held to be fatal to an application 
for stay. Although not argued at the Bar it seems the well known 
principles laying stress on context have scope for application in this 
connection, The two well known principles are the rule of Noscitur 
a Sociis and the rule of Ejusdem Generis. According to the former 
where two or more words which are suspectible of analcgous meanings 
are coupled together they are to be used in their cognate sense. The 
second principle noted above which flows from the former, enjoins 
‘that the general word which follows particular specific words of the 
same nature itself takes its meaning from themand is presumed to 
be restricted to the same genus as these words’ (See Maxwell 12 
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Edition 297). In other words the general expression is to be read às 
comprehendiag only things of the same kind as that designated by the 
preceding expression. Applying the principle to the present case the 
word ‘written statement, in Section 34 of the Arbitration Act may be 
read as of the same kind as designated by the expression ‘steps in the 
proceeding’ which follow. The written statement, therefore, may be 
looked upon as a special form of “steps in the proceeding”. 
But the rigidity of seeking a limit of time with reference to written 
Statement, regarding which Roychowdury, J. himself has relaxed his 
earlier view, is different from the broad question of delay. Without 
actually taken a step in the proceedings a party wanting a stay has to 
apply promptly and if he does not, that is, a ground on which discretion 
can be exercised aganist him. (See Elizabeth H (1962) 1 Lloyds Rep. 172 
and Russell on Arbitration (18th edition) page 154). 
7. The next point urged by Mr. Mukherjee was that possibility of 
a claim being barred by limitation is not a valid consideration for stay 
under section 34 of the Arbitration Act. He strongly relied on a decision 
of the Division Bench of this Court consisting of the Chief Justice, S. P. 
Mitra and S.K. Mukherji, J. reported in (9) 75 CWN 767. In that decision 
S. K. Mukherji, J. observed that possibility of the claim being barred by 
limitation is not a relevant consideration. His Lordship observed that 
“in a proper case the time spent in prosecuting the suit will be excluded 
and it will be for the arbitrator to decide whether such time ought to be 
excluded under section 14 of the Limitation Act just as it will be for the 
arbitrator to decide whether the claim is barred by limitation. The court 
on which the suit is prosecuted may and ought to pronounce in a proper 
case that the suit was prosecuted in good faith and with due diligence. 
A party before the arbitrator is therefore placed in the same position as 
regards the defence of limitation, as he will be, before a court of law...In 
the view I have taken, T must further hold that the prosecution of a claim 
being barred by limitation before a arbitrator is nota relevant considera- 
tion for the exercise of discretion under section 34 of the Arbitration Act.” 
Mukherji. J. expressly disagreed with the views of Chagla, C.J. in the 
case of (10) Purushottam Das v. Impex, reported in AIR 1954 Bombay 
309 42 that the time spent in arbitration proceedings can be excluded in 
computing the period of limitation in a suit subsequently brought on the 
same cause of action under section 37(5) of the Arbitration Act but not 
under section !4(1) of the Limitation Act. But it appears that in a 
later case reported in (11) AIR 1975 SC 1039 while dealing with the U.P. - 
Sales Tax Act, the Supreme Court approved of the views of Chagla, J. 
and observed that ‘‘what the learned Judge said about the inapplicability 
of Section 14, Limitation Act in the context of section 37(5) of the Arbit- 
ration Act holds good with added force with reference to Section 10 3-8) 
of the Sales Tax Act.” It is to be noted that in (12) Sonajuli Jute Mills 
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Company Limited, v. Bilas Roy Company, Bachwat J. refused to stay a 
suit with the observation “I have also taken into account the fact that if 
arbitration proceedings are commenced now the claim will be barred 
by limitation. “In the case of (13) Union of India v. Sitaram Shankar Lal, 
SP. Mitra, J., as he then was, followed the judgment of Bachwat, J. and 
observed that “in any event it would be improper to compel the respondent 
to go to arbitration at this stage inasmuch as the respondent may be faced 
with the possibility of his claim being held to be barred by limitation.” 
Again in (14) Shalimar Paint v. Omprokash reported in AIR 1967 Calcutti 
372 A.N. Sen, J. relying on the said precedents held that it cannot be 
contended to bean absolute principle of law that whenever there is any 
possibility of the claim being barred, the court should refuse to exercise its 
discretion to stay the suit but the possibility of a claim being barred, if 
referred to arbitration, on the stay of the suit is a relevant and material 
consideration in exercising the discretion conferred in the court under 
section 34 of the Arbitration Act. Mukherji, J. of course considered the 
said decision but, inter alia, considered that more often than not, by the 
time an application under section 34 of the Arbitration Act, and almost 
always an appeal from order made on such application, is disposed of, 
claim if referred to arbitration, is barred by limitation for no fault or 
latches of either party. It will be noticed that the appeal was dismissed 
in that case on the ground that there was no readicess and willingness to 
make an application under section 34 of the Arbitration Act. Moreover 
my Lord the Chief Justice delivering a separate judgment observed in 
that case “it seems to me that the possibility of a claim being barred by 
limitation before an arbitrator, is not ordinarily a relevant consideration 
in exercising the Court’s discretion under Section 34 of the Arbitration 
Act especially in view of the provisions of Section 37(1) of the Act, but 
there may be cases in which the Court may have to take this factor as 
well into consideration. For instance, if the Court finds that the respon- 
dent in an application for stay is falsely denying the existence of the arbi- 
tration agreement but the application is being heard after expiry of the 
period of limitation due to the latches of the petitioner the Court may 
refuse to stay the suit. In fact, I was faced with a similar situation in 
(15) State of Punjab v. Khandelwal] Bros. P. Limited, (Suit No. 1704 of 1971) 
Award No. 171 of 1962) and I had to refuse the application for stay’. 
It was expressly said that there may be cases in which the Court may have 
to take the possibility of claim being barred by limitation into consider- 
ation. There was therefore, substance in the contention of Mr. Mitra, 
the learned Counsel, appearing to oppose the appeal that the observation 
of Mukherji, J. may not be regarded as more than an obiter and 
that too not shared by the other member of the Division Bench. In view 
of the uniform decisions of this Court referred to above and the nature 
of decisions we are not persuaded that the said views of Mukherji, J. 
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may be held to have made a departure in the law in this respect. 

8. Mr. Mukherji further argued that when there was a valid con- 
tract referring disputes to arbitration the onus lay on the plaintiff to 
show that the stay should not be granted. He relied in this connection om 
Hallsburys Volume 2, Article 56 and the decisions in(16) AIR 1935 Sind 62 
and (17) AIR 1940 Lahore 180. The principle invoked by Mr. Mukherjee 
is well established and was not disputed by the other side. Mr. Mukherjae 
then called in question the propriety of the lower court relying on the 
decision of (18) Michael Golodetzs and Others v. Sirrajuddin and Comany, 
reported ir AIR 1963 S. C. 1044 on the ground that the facts in that 
case were entirely different. Hə added that balance of convenience was 
not a valid considerartion. No doubt the arbitration in that case was 
to take place in New York but the Supreme Court took into considera- 
tion the convenience of the parties and other cireumstances. It is to be 
noted notwithstanding the sanctity of the contract the jurisdiction of 
the court to try the suit remains undisputed. The court is not obliged 
to grant stay merely because the parties agreed to submit their disputes 
under a gontract by arbitration. Equitable considerations may certainly 
weigh with the court in exercising the discretion. 

9. A principle which is well settled and supported by decisions 
both in England and in India is that the power conferred upon the court 
to stay the legal proceedings is entirely a matter of discretion. It is 
further well settled that the discretion must be exercised judicially. It 
is difficult and inexpedient to lay down any inflexible rules which should 
govern the exercise of the said discretion. It is not possible to lay down 
any formula or test the automatic application of which will be held to solve 
the problem of the exereise of judicial discretion. At the same time when 
discretion has been go exercised it will not be interferred with readily. 
The fact that the appellate court would have taken a different view if 
the decision had résted with them would not justify interference with 
the trial court’s exercise of discretion. In other words, it is not ordi- 
narily open to the appellate court to substitute its own exercise of 
discretion for that of the trial court Judge. Reference may be made for 
the aforesaid proposition to the case of (19) Charles Osenthon and Company 
v. Johnston, 1942 AC 130; (20) Evans v. Bartlen 1937 AC 473 ; Russell on 
Arbitration, 8th edition, page 150; (21) Printers (MYS) Private Limited v. 
P. Joseph, AIR 1956 SC 1156. 

10. It will be noticed that the learned trial court was not, inter alia 
satisfied that the appellants were feady and willing to do all things 
necessary for the arbitration either at the commencement of on the 
date of hearing of the suit. He noted that the delay in making the 
application and the reference and also the possibility of the claim being 
barred by limitation. The conduct of the petitioners who had an 
advance of Rs. 5 lakhs from the plaintiff in trying to delay matters 
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obviously weighed with the learned judge. The explanation which the 
petitioner gave viz., that after service of writ of summons they contacted 
their Bombay Solicitors who after perusal of the papers in the early 
part of June, 1975 advised them to make an application fer stay and 
that the petitioners representative at Calcutta contacted the Solicitors 
at Calcutta and after taking their advice had to bring some papers from 
Bombny before they could file the application lack particulars. Nothing 
if said definitely as to when the Bombay Solicitors were contacted and 
when the latter advised or when the advice of the Calcutta Solicitors 
was obtained or what were the papers brought from Bombay, whe were 
the persons involved, what were the correspondence in the matter. 
Nothing is stated clearly. In fact Mr. Mukherjee appearing 
on behalf of the appellants at one stage sought to fill up the 
Jacuna by filing an additional affidavit before us. After some 
anxious consideration, while we are unable to say that there 
is no force in some of the contentions of Mr. Mukherjee such as, when 
he made submissions about the question of onus and while we even 
concede that if we had been in the trial court we might have taken a 
contrary decision, all the same, it will not be proper for us to substi- 
tute our own discretion for that of the trail court. We cannot say 
that the discretion exercised was capricious or arbitrary or such that the 
same requires te be interferred with. It is an established prineiple that a 
party wanting to stay the proceedings should apply promptly and if it 
does not, the same affords a ground on which the discretion is liable to 
be exercised by the court against him. It is also equally established 
that application for stay must show not only that he is now but also he 
was at the time of the commencement of the proceedings ready and 
willing to do everything necessary for the proper conduct of the arbitra- 
tion. Mr. Mitra addressed us at length this aspect of the matter on 
which the lower court attached some importance. Not only the applica- 
tion for stay was made actually after the time for filing the written state- 
ment expired but although a very heavy amount was involved the petition- 
ers took no steps to refer the matter to arbitration. Mr. Mitra submitted 
that their conduct was consistent with the absence of a genuine desire to 
proceed with the proceedings. There was no single overt act which would 
show that the petitioners were genuinely eager to settle the dispute by 
taking recourse to legal proceedings. It cannot be said that there is no 
substance in these submissions of Mr. Mitra. It is true that mere delay 
in proceeding with the arbitration is not necessarily a bar to a stay 
being granted on the application of a party guilty of delay but it cannot 
be said that the question of delay cannot be a consideration for exercise 
of the discretion in the matter of stay. It will be noted that in the 

case of State of Uttar Pradesh v. Janki Saran, reported in AIR 1973 SC 
2071 to which our attention was drawn by Mr. Mitra the Supreme 
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Court-took into view the long delay involved in that case after the 
institution of the suit and the fact that the swit was for a very heavy 
amount. The said two factors are very muck pleasant in the present 
case. 

The appeal, therefore, fails and is dismissed with costs. 

C.J. : I agree. 

T.K.M. 


{ CIVIL APPELLATE JURISDICTION j 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
Dhiresh Chandra Chakrabarti 
Decision: April 12, 1978 


Sisir Kumar Mitra P A ae Appellant 
Versus 
Commissioner, Presidency Division & Ors. es Respondents” 


West Bengal Service Rules, Part I—Rule 75(aa)—Compulsory retire- 
ment —Notice issued by Commissioner, Presidency Division—Whether Com- 
missioner is Competent to issue such notice in view of Rule 3 of West Bengal 
Services (Classification, Cortrol and Appeal) Rules 1971—Meaning of 
“Appointing Authority” in the context of W. B. Service Rules, Part I— 
Rules, 6(2), 3 of W. B. Services (Classification, Control and Appeal) Rules 
1971 — Application of mind by Commissioner in issuing Compulsory Retire- 
ment Notice—Whether mind mechanically applied by accepting recommenda- 
tion of review committee —Irrelevant recitals in notice, whether amounts to 
application of mind mechanically. . 

Who is the ‘appointing authority’ empowered as such to direct 
compulsory retirement of the appellant under Rule 75(aa) of the West 
Bengal Service Rules (Parc I)? The appellant was an Amusement Tax 
Inspector of the Calcutta Collectorate. He was served with a notice of 
compulsory retirement under Rule 75(aa) by the Commissioner of 
Presidency Division. This notice was challenged by the appellant in 
a writ petition. 

HELD: There is no dispute that the head of office in respect of the 
Calcutta Collectorate is the Colleetor, and as such, under the West Bengal 
Services (Classification, Control and Appeal) Rules 1971, he is empowered 
under Rule 6(2) read with the Schedule to make all appointments in Class 
TI and Class IV services at the collectorate including Amusement Tax 
Inspectors. Amusement Tax Inspector is a @lass II post. No doubt 
these Rules came into*effect in 1911 and the authority to appoint vested in 
the Collector only therefrom but if the term ‘appointing authority’ in Rule 
7S(aa) of the West Bengal Service Rules (Part 1) which also came 


* Appeal from Original Order no. 353 of 1977 (Mandamus). 
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into force in 1971 means and includes only the authority competent to make 
appointment to the post for the time being then it is inconsequential whether 
Rule 6(2) is prospective or retrospective because on the date the power 
under Rule 75(aa) is being exercised that authority alone would be 
competent being authorised as such. 
Admittedly, the terméappointing authority’ has not been defined in 
the West Bengal Service Rules, Part I. When in Rule 75(aa), the term 
‘appointing authority’ has been used in relation to the Government servant 
who can be made to go on compulsory retirement in exereise of the powers 
so vested by Rule 75(aa) and not in relation to the post held by him, it 
would not be unreasonable to think that the term means the authority who 
haying appointed the government servant concerned is his appointing autho- 
rity. Viewed from this aspect there is no reason why the term would not 
include the authority who had actually appointed the government servant 
concerned whether the said term would also include the authority for the time 
being competent to make an appointment to the post held by the government 
servant concerned or not need not be decided in the present case but even if 
the term includes such an authority there is nothing in the Rule to exclude the 
authority who had actually appointed the government servant concerned 
Rule 6(2) of the West Bengal Services (Classification, Control and Appeal) 
Rules 1971 in specifying the authorities competent to make appointments, 
is not exhaustive and there may be cases not covered by these Rules to whom 
Rule 75(aa) need nonethless apply. Therefore, it can not be taken that by 
the term “appointing authority” used in Rule 75(aa), the framers of the 
Rule merely meant those who were authorised to make the appointment under 
Rule 6(2) and those who having appointed the particular government servant 
was the appointing authority in respect of him under Rule 6(2), the Collector 
alone may for the time being be the authority competent to make the 
appointment to the post hold by the appellant as specified by Part III of 
Rules but when Rule 75(aa) on its terms do not limit the exercise of 
powers in the hands of only the authority specified in Rule 6(2) of the W. B. 
Services (Clasification, Control and Appeal) Rules 1971, the term ‘appointing 
authority’ in Rule 75(aa) should be given its ordinary and wide meaning to 
include an authority who having made the appointment certainly becomes 
the appointing authority in respect of the government servant concerned. 

Rule 75(aa) while authorising the appointing authority to exercise 
powers vested thereby did not exclude the authority who had actually 
appointed the government servant concerned. 

A point was raised on behalf of the appellant that Respondent no. 1 
did not issue the notice in question on any independent decision of his own 
but then he proceeded todo so merely on the majority opinion of the 
review committee. 

HELD: Respondent no. I in issuing the impugned notice of compul- 
sory retirement did so on an independent opinion of his own which was 
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formed on consideration of the recommendation of the majority members of 
the review committee. 

Next, it was argued that when the appellant was a Class HI staff, 
.he would never come under clause (i) of Rule 75(aa) and whether he 
had entered the Govt. service before attaining the age of 35 years or not 
39 inconsequential. Therefore, it was suggested that such a recital in 
the notice clearly indicates that the same was being used in a mechanical 
manner without any application of mind. 

HELD: This contention is not acceptable since on the materials dis- 
closed and on the records it being otherwise well established that such power 
had been exercised in a bonafide manner on proper application of mind, an 
inappropriate recital incorporated in the notice would not render it illegal 
nor would it furnish any basis for holding that the power had been so exer- 
cised in a mechanical way. Hence there is no substance in such a conten- 
tion raised on behalf of the appellant. 

Cases referred to :— 

(1) Gurdayal Singh Baba v. The Director of Industries, Haryana, 
1971 (1) SLR 161 
(2) Narak Saran Srivastava v. State of U.P., 1971 (1) SLR 168 
Kashi Kanta Maitra and Adya Nath Ghosh ww.  «. for the Appellant 
Amar Nath Banerjee and Amaresh Chakraborty... _ ...for the Respondents 


The judgment of the Court was as follows :— 

Sen, J.: This appeal under clause 15 of the Letters Patent involves 
a short question as to who is the appointing authority empowered as such 
to direct compulsory retirement of the appellant under Rule 75(aa) of the 
West Bengal Service Rules, Part I (hereinafter referred to as the said 
Rules). The facts are more or less not in dispute. The appellant was 
an Amusement Tax Inspector of the Calcutta Collectorate. He was served 
With a notice of compulsory retirement under Rule 75(aa) of the said Rules 
by the first respondent, the Commissioner of Presidency Division, the 
material part whereof recited : 

“I, A.K. Mazumdar, Commissioner, Presidency Division and 
appointing authority of Amusement Tax Inspectors of the Calcutta 
Collectorate, am of the opinion that it is in public interest to retire 
Shri Mitra from Government service; it is accordingly decided to 
serve a notice on him directing that he should retire from Govern- 
ment service with effect from the 14th November 1974.” 

2. Such a notice was challenged by the appellant in a writ petition 
principally on two grounds, namely, (i) that the respondent No. 1 not 
being the appointing® authority in respect of the petitioner had net the 
authority to direct his compulsory retirement, (ii) that in any event the 
said respondent did not do so on any independent opinion of his own but 
did it mechanically acting on the reeommendation of a review committee. 
The writ petition was contested by the respondents and a learned single 
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Judge of this court dismissed the writ petition on such contest overruling 
both the points so raised before him. So far as thefirst point is conce- 
rned, the Icarned Judge in the trial court found on the affidavit evidence 
that the respondent No. 1 had actually appointed the appellant as the 
Amusement Tax Inspector, and as such, must be held to be his appointing 
authority. Appellant’s contention to the effect that irrespective of whether 
respondent No. | had appointed him or not, when under the West Bengal 
Services (Classification, Control and Appeal) Rules, 1971; the Collector and 
not respondent No. 1 is the appointing authority in respect of holders of 
posts held by the appellant, the Collector and respondent No.1 could 
have exercised powers under Rule 75(aa) of the said Rules and directed 
appellant’s compulsory retirement was overruled by the learned Judge. It 
was so overruled firstly because according to the learned Judge Rule 6(2) 
of the West Bengal Services (Classification, Control and Appeal) Rules 
which conferred the power of appointment on Collector is not retrospec- 
tive and as such can have no application to the present case when the 
appellant was appointed long’ago in 1942 and secondly because when the 
definition of the term “appointing authority” as given by West Bengal 
Services (Classification, Control and Appeal) Rules, 1971, covers the 
authority who had actually made the appointment along with the authority 
authorised to make the appointment. Respondent No. I would as well be 
the appointing authority in respect of the appellant. So far as the second 
point raised by the appellant is concerned it was found by the learned 
Judge that though in directing compulsory retirement of the appellant 
the respondent No. } accepted the majority opinion of the review comm- 
ittee recommending such retirement he did so upon his own decision, and 
as such, it cannot be said that the respondent No. | did not apply his 
mind or that he did not satisfy himself about the necessity of so retiring 
the appellant in public interest. Feeling aggrieved by the said decision of 
the learned Judge in the trial court the present appeal has been preferred. 
3. In this appeal Mr. Maitra appearing on behalf of the appellant 
has very strogly contended that the learned Judge in the trial court went 
wrong in holding that the respondent No. 1 was the appointing authority 
authorised as such by Rule 75(aa) of the said Rules to direct appellant’s 
compulsory retirement. According to Mr. Maitra, the term ‘appointing 
authority’ in Rule 75(aa) must necessarily mean the authority who for the 
time being is competent to make an appointment to the post held by the 
appellant. Since under the provisions of Rule 6:2) read with entry 10 in 
column 2 of the First Schedule to the West Bengal Services (Classification, 
Control and Appeal) Rules, 1971, it was the Collector who alone is author- 
ised to appoint an Amusement Tax Inspector he alone should 
be taken to be the appointing authority competent to take action under 
Rule 75(aa) and not the Commissioner, an authority higher in rank to the 
Collector even if the Commissioner might have appointed the appellant 
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years ago. The learned Judge in the trial court overruled this contention 
when raised before him for reasons referred to hereinbefore. 

4. Rule 6(2) of the ‘West Bengal Services (Classification, Control 
and Appeal) Rules, 1971, provides : 

“6(2). Appeintments to Class III and Class IV Services.— 
All appointments to West Bengal State Services, Class III and Class 
IV specified in the entries in column 1 of Schedule 1 shall be made by’ 
the authorities mentioned in the corresponding entries in column 2 of 
that Schedule.” 

5. The relevant entry is entry No. 10 which specifies the authorities 
as “head of office belonging to West Bengal State Service Class I (in respect 
of their own establishment) or where there are no such officers the officers 
just above the heads of offices.” There is no dispute that head of office in 
respect of the Calcutta Collectorate is the Collector, and as such, under the 
West Bengal Services (Classification, Control and Appeal) Rules, 1971, he 
is empowered under Rule 6(2) read with the Schedule to make all appoint- 
ments in Class III and Class IV Services ‘at the Collectorate including 
Amusement Tax Inspectors which is a Class III post. No doubt these Rules 
eame into effect in the year 1971 and the authority to appoint vested in the 
Collector only therefrom but if the term ‘appointing authority’ in Rule 
75(aa) of the said Rules which also came into effect in the year 197] 
means and includes enly the authority competent to make appointment to 
the post for the time being then it is inconsequential whether Rule 6(2) is 
prospective or retrospective because on the date the power under Rule 75 
(aa) is being exercised that authority alone would be competent being 
authorised as such. Therefore, in our opinion, the learned Judge in the 
trial court could net have overruled this objection of the appellant merely 
on the ground that Rule 6(2) is prospective and not retrespective. 

6. Therealissue in our view is to find out what is meant by 
the term ‘appointing authorty’ in Rule 75{aa). If that authority means 
only the authority for the time being competent to make the app- 
ointment to the post held by the appellant then the Commissioner 
would not be the appointing authority at the time when the impugned 
notice was being issued because at that point of time the Collector 
_alone was competent to make the appointment to the post held by the 
appellant, The term ‘appointing authority’ has not been defined by the. 
said Rules, namely, the West Bengal Service Rules, Part I. The term 
‘appointing authority’, however, has been defined by Rule 3 of the West 
Bengal Services (Classification. Control and Appeal) Rules, 1971. The 
relevant provision reads as follows ; 

“3 Definitions.—In these rules, unless the context otherwise 


requires,— 
* * * + * * 


(II) “appointing authoriry” in relation to a Government ser- 
vant means — 
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(i) the authority empowered to make appointments to the 
services of which the Government servant is for the time being a 
member or to the grade of the service in which the Government 
servant is for the time being included, or 

(ii) the authority empowered to make appointments to the post 
which the Government servant for the time benig holds, or 

Š (ii) the authority which appointed the Government servant 
to such service, grade or post as the case may be, or 

(iv) where the Government servant having been a permanent 
member of any other service or having substantively held any other 
permanent post, has been in continuous employment of the Govern- 
ment the authority which appointed him to that service or to any 
grade in that service or to that post, 

whichever authority is the highest authority ;” 

7. The learned Judge in the trial court has relied on this definition 
in holding that when under this definition the term “appointing authority” 
includes under clause {iii} the authority who had been appointing the 
Government servant, certainly the Commissioner would constitute the app- 
ointing authority since on facts it is well established that the Commissioner 
had appointed the appellant as an Amusement Tax Inspector. Mr. Maitra 
appearing on behalf of the appellant has, however, drawn our attention 
to the fact that this definition applies only in the matter of interpreta- 
tion of term ‘appointing authority’ as used in the West Bengal Services 
(Classification, Control and Appeal) Rules, 1971, and not of the term 
so used in the said Rules, namely, the West Bengal Service Rules, Part I. 
In our view, however, when the said Rules, namely, West Bengal 
Service Rules, Part I has not defined the term ‘appointing authority’, 
if we are to invoke the meaning of the said term ‘appointing authority’ 
from the West Bengal Services (Classification, Control and Appeal) 
Rules, such meaning must necessarily be with reference to the definition 
given in the said Rules and to that extent in our view the learned Judge 
in the trial court could rightly refer to the definition of the term ‘appoin- 
ting authority’ in the West Bengal Services (Classification, Control and 
Appeal) Rules, 1971, to find out whether the Commissioner could be 
considered to be the appointing authority. 

8. We are, however, in agreement with Mr. Maitra that such 
definition of the term ‘appointing authority’ as set out in the West 
Bengal Services (Classification, Control and Appeal), Rules, 1971, cannot 
normally be invoked to interpret Rule 75{aa) of the West Bengal Service 
Rules, Part I if that Rule is to be interpreted indenendent of the West 
Bengal Services (Classification, Control and Appeal) Rules. Admittedly 
however, the term ‘appointing authority’ has not been defined in the said 
Rules, namely, West Bengal Service Rules, Part I. If it has not been 
so defined, in our opinion it would be for us to determine what is really 
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meant by the term ‘appointing authority’. When in Rule 75(aa) the 
term ‘appointing authority’ has been used in relation to the Goverament 
servant who can be made to go on compulsory retirement in exercise of 
the powers so vested by Rule 75(aa) and not in relation to the post held 
by him, it would not be unreasonable to think that the terny means the 
authority who having appointed the Government servant concerned is his 
appointing authority. Viewed from this aspect there is no reason why, 
the term would not include the authority who had actually appointed the 
Government servant concerned. Whether the said term would also inc- 
lude the authority for the time being competent to make an appointment 
to the post held by the Government servant concetned-or not need not be 
decided in the present case but in our opinion even if the term includes 
such an authority we find nothing on the terms of the Rule to exclude 
the authority whe had actually appointed the Government servant conce! 
rned. Rule 6(2) of the West Bengal Services (Classification, Control and 
Appeal) Rules, 1971 in specifying the authorities competent to make 
appointments, is not exhaustive and there may be cases not covered by 
these Rules to whom Rule 75iaa) need nonetheless apply. Therefore, 
it cannot be taken that by the term “appointing authority” used tn Rule 
75(aa), the framers of the Rule merely meant these who were authorised 
to make the appointment in Rule 6(2) and not those who having appointed 
_ the particular Government servant was the appointing authority in respect. 
of him. Under Rule 6(2) of the West Bengal Services (Classification, 
Control and Appeal) Rules, the Collector alone may for the time being be 
the authority competent to make appointment to the post held by the 
appellant as specified by Part III of those Rules but when Rule 75(aa) on 
its terms do not limit the exercise of powers in the hands of only the 
authority specified in Rule 6(2) of the West Bengal Services (Classification, 
Control and Appeal) Rules, 1971, we are of the opinion that the term 
‘appointing authority’ in Rule 75(aa) should be given its ordinary and 
wide meaning to include an authority who having made the appointment 
certainty becomes the appointing authority in respect of the Government 
servant concerned. | 

9. Mr. Maitra relies on two decisions one of the Punjab and Haryana 
High Court and the other of the Allahabad High Court in the cases of 
(1) Gurdayal Singh Baba v. The Director of Industries Haryana, 1971 (1) 
SLR 16l and (2) Nanak Saran Srivastava v. State of U.P., 1971 (1) SLR 
168. So far asthe Allahabad decision is concerned, the same is clearly 
distinguishable, in as much as, the power there exercised was neither by 
one who had the authority to appoint nor by one who had actually appoi- 
nted the Government servant but was so exercised by a higher authority, 
and as such, it was held that suck authority had not been exercised by the 
competent authority. The Single Bench decision of the Punjab and Haryana 
High Court, however, well supports the contention put forward by Mr. 
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Maitra. But from the judgment it does not appear whether the Act or 
the Rules thereunder consideration excluded the authority who had actually 
appointed the Government servant directed to be retired. Butifin that 
case, the decision rests on view that when under the Rules later enforced 
an authority other than the authority who had maje the appointment had 
been conferred the exclusive authority to appoint to the post-to which the 
Government servant was so appointed, the authority who had appointed the 
Government servant would cease to be the appointing authority competent 
to direct compulsory retirement under a provision like Rule 75(aa), then 
with respect we are uuable to agree to that view. In our view, therefore, 
Rule 75(aa) of the said Rules while authorising the appointing authority 
to exercise powers vested thereby did not exclude the authority who had 
actually appointed the Government servant concerned. 


10. Though incidentally a dispute was sought to be raised as to 
whether the respondent No. 1 had actually appointed the appellant as an 
Amusement Tax Inspector or not we feel no hesitation in accepting the 
finding of the learned judge that on the affidavits of the parties itis not 
really disputed even by the appellant that the respondent No. 1 had appo- 
inted him as the Amusement Tax Inspector. Such being the position, in 
our view respondent No. I was competent enough to exercise the powers 
under Rule 75(aa) of the said Rules, and as such, it cannot be said that 
when he issued the notice he did so without any authority. 

li. The second'point raised by Mr. Maitra is that the respondent 
No. | did not issue the notice on any independent decision of his own 
but then he proceeded to do so merely onthe majority opinion of the 
review committee. Strong reliance is placed by Mr. Maitra on the state- 
ment made in paragraph 12 of the affidavit-in-opposition filed by the 
Collector on behalf of the respondents. Iu this paragraph what was 
stated is as follows ; “Before the issuing of the said notice of compulsory 
retirement dated 6.8.74 his case was considered by the review committee 
and as per the majority opinion of the members of the review committee, 
the Commissioner, Presidency Division, decided to issue the aforesaid 
notice in the public interest. “This statement, however, does not establish 
the claim of Mr. Maitra that the respondent No. 1 in directing compulsory 
retirement of the appellant did so merely in view of the recommendation 
of the review committee and without applying his own mind and without 
forming any independent opinion of his own. We agree with the learned 
Judge in the trial court that the respondent No..1 in issuing the impugned 
notice did so on an independent opinion of his own which was formed 
on consideration of the recommendation of the majority members of the 
review committee. Such being the position, we find no merit in the secoad 
contention raised by Mr. Maitra. 

12. Incidentally, it was pointed out by Mr. Maitra that the impu- 
ghed notice recites that whereas the appellant had attained the age of 55 
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years and whereas he had entered the Government service before attaining 
the age of 35 years so fie is being retired compulsorily in exercise of 
powers under Rule 75(aa). According to Mr. Maitra when the appellant 
was a Class IIE staff he would never come under clause (i) of Rule 75(aa) 
and whether he had eatered the Government service before attaining the age 
of 35 years or not is inconsequential. Therefore, it is suggested that such 
a recital in the notice clearly indicates that the same was being used in a 
mechanical manner without any application of mind. We are, however, 
unable to accept this contention since onthe materials disclosed and on 
the records it being otherwise well established that such power had been 
exercised in a bonafide manner on proper application of mind an inappro- 
priate recital incorporated in the notice would not render it illegal nor 
would it furnish any basis for holding that the power kad been so exerci- 
sed in a mechanical way. In this view, we find no substance in sucha 
contention raised by Mr. Maitra. 

13. As all the points raised by Mr. Maitra fail, the appeal fails and is 
dismissed. We make no order as to costs. The money deposited by 
the respondents with the Registrar, Appellate Side of this Court be 
permitted to be withdrawn by the respondents since the appeal fails. 


Chakrabarti, J. : I agree. 
N.C.S. 


[ SPECIAL JURISDICTION (INCOME-TAX) 
Before Mr. Justice Sabyasachi Mukharji and Mr. Justice 
Sudhindra Mohan Guha 
Decision: February 7, 1978 
Commissioner of Income Tax, West Bengal-I Calcutta ... Appellant 


Versus 

Sri Shyam Narayan Mehrotra ei yE Respondent* 

Capital Gains—Assessee selling shares to his Brother—The 
Difference between break up value of shares and the sale price treated as 
Capital Gains— Assessment as deemed gift under Gift Tax act on estimated 
and sale price— Assessment of Capital Gains on transaction on which Gift 
Tax has been assessed— Whether barred— Definition of “gift” in Gift Tax 
Act whether applicable to Income Tax Act—Income-Tax Act, 196I, ss. 
45, 47 (iii), 52(1)— Gift Tax Act, 1958, ss. 2(xii), 4(1). 

The assessee gold 1150 shares of Bharat Woollen Mills Ltd. to his 
brother @ Rs. 10/- per share for a sum of Rs. 11,500/-. The break up 
value of these shares on the basis of the Balance-sheet would have been 
Rs. 56,209/- on the date of transfer. The Income Tax Officer applied 
the provisions of section 52(1) of the Income Tax Act, 1961 and 

*Income-Tax Reference no. 147 of 1971. 
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treated the difference of a sum of Rs. 46,126/- in the value of those 
shares on the basis of Balance-sheet and the sale price as capita] gains. 
On appeal the Appellate Asstt. Commissioner agreed with the Income 
Tax Officer and upheld the addition. On further appeal the Tribunal 
held that since the assessee had been taxed on the same amount in the 
proceedings under the Gift Tax Act for that year, no capital gains can be 
«charged on the said transaction. Ona reference at the instance of the 
Commissioner. 

HELD: (a) One transaction may attract different taxable events 
under the different taxing laws, though cognate in nature, in sucha case no 
question of double taxation arises. 

(b) If the expression ‘gift’ is confined to the gift contemplated by 
the Gift Tax Act, then section 52 of the Income Tax Act, 1961 would really 
become surplus or otiose for the purpose of application of section 45. 

(c) The definition of ‘gift? in section 2(xii) of the Gift Tax Act, 
1958 is only for the purpose of that Act and not for the purpose of any 
-other Act. 

(d) The definition of ‘transfer’ as defined in sec. 2(47) of the Income 
Tax Act, 1961 is an indication that the transfer contemplated in section 45 
and onwards cannot be confined to transfer as contemplated by the Gift 
Tax Act, 1958. 

(e) The expression ‘gift? in clause (iii) of section 47 of the Act, 
1961 is not only to exclude gift as contemplated under clause (a) of section 
4(1) of the Gift Tax Act, 1958 but is meant to cover transaction as under- 
stood generally and in the light of the Transfer of Property Act, 1882. 


Cases referred to :— 
(1) Jain Brothers v. Union of India, 77 ITR 107 
(2) Reid’s Trustees y. The Commissioner of Revenue, 14 TC 512 
(3) Barker v. Edgar, (1898) Appeal Cases P. 748 
(4) Probhat Chandra Barua v. Emperor, AIR 1924 Cal. 668 
(5) Rajniti Prasad Singh & Anr. v. C. I. T. Bihar & Orissa, 4 Income 
Tax Cases 264 
(6) I. T. 0O. ‘B’ Ward, Earnakulam & Anr. v. K. P. Verghese, 91 
ITR 49 
(7) Shiv Sankar Lal y. C. I. T., 94 ITR. 433 
(8) Addl. C. I. T., Mysore v. M. Ranga Pai & Ors., 110 ITR 413 
(9) C.I. T., Madras v. Rikadas Dhuraji & Anr., 103 ITR 111 
(10) JI. T. O. B-Ward, Tenal v. Baragadda Satyanarayan, 106 ITR 333 
(11) Bengal Immunity Co. Ltd. v. State of Bihar, (1955) 2 SCR 603 
Suhas Sen and Ajit Sengupta ; for the Applicant 
None appears ve Ses Jor the Respondents 
The judgment of the court was as follows :— 
Mukharji, J.: In this reference we are concerned with the assess- 
ment year 1962-63 relevant to the financial year 1961662. The assessee 
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is an individual. During the relevant year he sold 1,150 shares of 
Bharat Woollen Mills Ltd. to his brother Sri P. N. Mehrotra at the 
rate of Rs. 10/- per share for a sum of Rs. 11,500/-. The break up 
value of those shares on the basis of the balance-sheet would have 
been Rs. 50,209/- on the date of the transfer. The Income Tax Officer 
was, therefore, of the opinion that the provisions of section 52(1) of the 
Income Tax Act, 1961 were applicable. It was contended on behalfe 
of the assessee that under section 47(iii) of the Act a gift was not regarded 
as transfer of a capital asset and was not assessable to capital gains and 
the transaction was a deemed gift within the meaning of the definition 
of the Gift Tax Act, 1958. The Income Tax Officer did not accept 
this contention. He, therefore, treated the difference of a sum of 
Rs. 46,126/- in the value of those shares on the basis of the balance 
sheet of the company and the price charged as capital gains, which 
amounted to Rs. 7,417/- already declared by the assessee and included 
the remaining amount of Rs. 38,709/- in the assessment. The assessee 
preferred an appeal to the Appellate Asstt. Commissioner. The 
Appellate Asstt. Commissioner agreed with the Income Tax Officer and 
upheld the addition. The assessee, thereafter, preferred a seeond appeal 
before the Tribunal. The Tribunal did not go into the qusetion as to 
whether section 47(iii) of the Income Tax Act, 1961, contemplated a 
gift as defined in the Transfer of Property Act or a deemd aift as 
provided in the Gift Tax Act, because in its opinion the assessee was 
entitled to the relief on the ground that he had been taxed on this very 
amount in the proceedings under the Gift Tax Act for that year. 
In the opinion of the Tribunal the department in respect of that transac- 
tion had treated it as a deemed gift. The assessee had paid the amount 
of gift tax so determind. Inthe opinion of the Tribunal, therefore, 
it would not be proper, in the interest of justice, to allow the revenue 
to impose any capital gains tax on that transaction and, in that view 
of the matter the Tribunal allowed the assessee’s appeal. 
2. In the premises, under section 256(1) of the Income Tax Act, 
1961 the Tribunal has referred the following question to this Court: 
“Whether, on the facts and in the circumstances of the case, the 
Tribunal was right in holding that the sum of Rs. 38,709/- was not 
liable to tax as capital gains ?” 
3. In order to consider this question it would te proper to refer 
to the relevant sections. Section 2(47) of the Income Tax Act, 1961 
defines ‘transfer’ for the purpose of the Income Tax Act as follows ; 
“2(47). “Transfer”, ia relation toa capital asset, includes the 
sale, exchange or relinquishment of the asset or the extinguishment 
of any rights therein or the compulsory acquisition thereof under 
any law ;” 
Section 45 of the Iscome Tax Act, 1961 provides that any profits or gains 
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arising from the transfer of a capital asset effected in the previous year 
shall, save as otherwise provided in sections 53, 54, 54B and 54D be 
chargeable to income tax under the head “capital gains’, and shall be 
deemed to be the income of the previous year in whieh the transfer took 
place. Under sub-clause (iii) of section 47 nothing contained in section 
45 shall apply to “‘any transfer of a capital asset under a gift or will or an 
isrevocable trust”. Section 52 so far material for our purpose provides 
as follows : 

“32(1). Where the person who acquires a capital asset from an 
assessee is directly or indirectly connected with the assessee and the 
Income Tax Officer has reason to believe that the transfer was effected 
with the object of avoidance or reduction of the liability of the - 
assessee under section 45, the full value of the consideration for 
the transfer shall, with the previous approval of the Inspecting Asstt. 
Commissioner, be taken to be the fair market value of the capital 
asset on the date of the transfer”. 

4. In this connection it would be necessary in order to appre- 
ciate the question, to refer to certain provisions of the Gift Tax Act, 
1958. Section 2(xii) defines gift as under : ` 

“2(xli). “Gift” means the transfer by one person to another of 

any existing movable or immovable property made voluntarily and 
without consideration in money or money’s worth, and includes the 
transfer or conversion of any property referred to in section 4, deemed 
to be a gift under that section”. 
Section 2(xxiv) defines transfer of property as follows : 

“‘2(xxiv). “Transfer of property” means any disposition, 
conveyance, assignment, settlement, delivery, payment or other 
alienation of property and, without limiting the generalities of the 
foregoing, ineludes— 

(a) the creation of a trust in property ; 

(b) the grant or creation of any lease, mortgage, charge, ease- 
ment, licence, power, partnership or interest in property ; 

(c) the exercise of a power of appointment of property vested in 
any person, net the owner of the property, to determine its disposition 
in favour of any person other than the donee of the power ; and 

(d) any transaction entered into by any person with intent 
thereby to diminish directly or indirectly the value of his own property 
and to increase the value of the prrperty of any other person”. 

Section 4(1)(a) is to the following effect : , 

“4(1) Gifts to include certain transfers—for the purposes of this act, — 

(a) Where property is transferred otherwise than for adequate 
consideration, the amount by which the market value of the property 
at the date of transfer exceeds the value of the consideration shall be 
deemed to be a gift made by the transferor”. 
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5. Two questions, therefore, arise in this case, namely whether the 
expression ‘gift’ used in clause (iii) of section 47 means gift as contemplated 
under the Gift Tax Act, 1958 or indicates gift as understood generally or 
in the light of the provisions of the Transfer of Property Act. If the 
expression ‘gift’ is understood in the light of the Gift Tax Act, 1958 only 
then the transfer in question being one which will be covered by the 
definition of section 4(1)(a) of the Gift Tax Act would be outside the 
provisions of section 45 of the Income-tax Act, 1961 in this case. If, how- 
ever, the expression ‘gift’ is understood in the general sense then ia terms of 
seetion 47 read with section 52 of the Income-tax Act, 1961 the transaction 
would come under the purview of sec. 45 of the Act in the instant case. 


6. The second question that arises for consideration in this case, is, 
whether having suffered taxation under the Gift Tax Act, 1958 in respect 
of the transaction in question, the assessee was liable to pay tax in res- 
pect of the same transaction under section 45 of the Income Tax Act, 
1961. The Tribunal seems to have proceeded on the view that after having 
suffered taxation under the Gift Fax Act, 1958 it was not in the interest 
of justice that the assessee should be made to suffer taxation again. 

7. Itis, however, difficult to appreciate on what juristic principle 
this approach of the Tribunal was made. We, however, appreciate the 
attitude of the Tribunal that this decision was taken to avoid in justice 
in a particular case. But we are concerned here with the application of 
law. We agree that certain amount of hardship will arise if a transaction 
is made to suffer taxation twice. But that fact, in our opinion, cannot be 
avoided if it logically follows asa result of the provisions of the partic- 
ular enactment. It is well known that when income is earned that income 
suffers taxation. If out of that incomea gift is made by the person 
concerned, then that gift again suffers taxation. Those are two different 
taxable events. Therefore, one transaction may attract different taxable 
events under the different taxing laws. In such a case no question of double 
taxation arises. As certain amount of doubt both on this aspect of the 
matter as wellason the theory of double taxation has arisen, it is 
better to remind ourselves of the principles that are applicable in deciding 
this question. There can be double taxation if the legislature has distin- 
ctly enaeted it. This is well-settled. (See observations in (1) Jain 
Brothers v. Union of India, 77 ITR 107 at page 112), The Constitution 
does not contain any prohibition against double taxation. But it is also 
well settled that when there are general words of taxatioa and these have 
to be interpreted, then these should not be so interpreted if possible as to 
tax the subject twice‘over to the same tan. This proposition, however, 
will have to be applied with caution in case where the language used by the 
appropriate legislature is clear on this point. If the legislature has clearly 
expressed an intention to tax twice the subject to same tax, then such 
imposition cannot be considered to be illegal. But in construing, in case 
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of doubt, presumption would be to avoid taxing the subject twice over to 

the same tax. But where one transaction is made subject to different 

taxable events under different statutes, though cognate in nature, this 
concept of double taxation has no application. In the case of (2) Refd’s 

Trustees v. The Commissioner of Revenue, 14 TC 512 at page 521 of the 

report Lord President Clyde observed ‘as follows : 

ý “There is certain appearance of hardship in making the interest 
subject first to Estate Duty as capital, and then to Ineome-tax as in- 
come; but, while the same sum cannot be subject to the: same tax 
twice, there is nothing inconsistent with the principle of taxation in 
making the same sum subject to different taxes.” 

(3) In Barker v. Edgar, (1898) Appeal Cases page 748 Lord Hobhouse 

observed that each enactment must be construed in that respect 

according to its own subject matter and on its own terms. The afore- 
said observation of Lord Hobhouse was relied on with approval by Mr. 

justice Rankin, as the Learned Chief Justice then was, in case of (4) 

Probhat Chandra Barua y. Emperor, AIR 1924 Calcutta 668 at page 678. 

In the case of (5) Rajniti Prasad Singh & Another v. Commissioner of 

Income Tax, Bihar & Orissa, 4 Income Tax Cases 264 at page 278 

Mr. Justice Das quoting the aforesaid observations stated that though 

there was a presumption that the same sum should not be assessed twice 

on the same person but there was no presumption that because a person 
has been assessed under one statute he was immune from taxation 
under another statute. Therefore, the fact that the assessee had suffered 
taxation under the Gift Tax Act, 1958 in respect of the transaction in 
question does not, in our opinion, affect the question, though we agree 
with the Tribunal that it caused certain amount of hardships and perhaps 
in an appropriate case it may be that the legislature should give some 
relief, as has been done in the case of Estate Duty Act under Section 50A 
and 50B of the said Act and other Acts. 

8. So far, however, the first aspect of the question is concerned, 

the matter has been examined by several High Courts. In the case of (6) 

Income Tax Officer, B-Ward, Earnakulam & Another y. K. P. Verghese, 91 

ITR 49 a Full Bench of the Kerala High Court has cosidered this question 

The majority Of the Judges held that the expression ‘gift’ in clause (iii) 

of Section 47 of the Income Tax Act, 1961 should be understood in the 

ordinary sense and in the light in which it is understood in the Transfer 
of Property Act, 1882. The learned Chief Justice, who was in the minority, 
held to the contrary. For our present purpose we may refer to one 
factor, in the views of the majority of the Judges, which is important, 
that a similar expression was there like clause (iii) of sec. 47 of the Old 

Section 12B of the Indian Income-tax Act, 1922 and even before Gift Tax 

Act, 1958. had come into force. The first proviso to sec. 12B of the 

Indian Income Tax Act, 1922 excluded distribution inter alia, of any 


560 Commr. of I-Tax, W.B.-1 v. Shyam Narayan Mehrotra [1978(1)CLJ 


capital asset “under a deed of gift” from the mischief capital of gains tax. 
Therefore, this is a factor which has to be borne in mind in considering 
whether the expression ‘gift’? should be understood in the special 
meaning, that is to say, the meaning given under the Gift Tax Act, 1958, 
a factor which was taken into consideration bya Division Bench of the 
Andhra Pradesh High Court which we shall notice later. In the case of 
(7) Shiv Sankar Lal v. Commissioner of Income Tax, 94 ITR 433 the Delhi 
High Court had occasion to consider this aspect of the matter. The Delhi 
High Court observed that the transaction in question to the extent of the 
amount which was sought to be assessed under sec. 45 of that case had 
already been treated asa gift and was assessed under the Gift Tax Act. 
The same amount, therefore, according to the Delhi High Court, was 
exempt from assessment under section 45 of the Act. In other words, 
it seems to us that the Delhi High Court proceeded on the view that the 
word ‘gift’ in sec. 47(iii) of the Income Tax Act, 196! should bè understood 
in the light of the Gift Tax Act, 1958 which is a definition in a cognate 
statute, rather than in the light of the definition given in the Transfer of 
Property Act. In the case of *(8) Addl. Commissioner of Income Tax 
Mysore v. M. Ranga Pai & others, 100 ITR 413, the Division Bench of 
the Karnataka High Court had occasion to consider this question. At 
page 423 of the report, the Division Bench observed that when the word 
“gift” was not defined in the Act, one had to look to the ordinary meaning 
and not to any definition given in the Gift Tax Act or any other Act. 
According to Webster’s International Dictionary, the word ‘gift? mean a 
‘voluntary transfer of real or personal property without any consideration 
or more strictly without a valuable consideration’. According $o the 
Division Bench, when the capital asset was transferred without any valu- 
able consideration, there. was no question of any capital gains accruing or 
arising by the transfer, because capital gains had to be computed under sec, 
48 by deducting from the full value of the consideration received or 
accruing as a result of the transfer of the capital asset, the cost 
of acquisition of the said asset. To a case of transfer made without 
valuable consideration, there was no question of capital gains tax being 
attracted at all, as such, there was no purpose served in providing for 
the exclusion of such transfer from the operation of section 45 If the 
contention of the learned Counsel for the department and the reasons of 
the majority judgment in the Varghese’s case were accepted as sound, 
according to the Division Bench, the provisions of section 47(iii) excluding 
gifts from the purview of section 45 would become otiose, according to 
the Division Bench. What then were the transfers intended to be exclu- 
ded by section 47(iii)? The Karnataka High Court observed that the 
class of transfers involving under statement of consideration did not come 
under the class gifts pure and simple. Therefore, the transfers, for inade- 
quate consideration which are considered to be deemed gifts in the light 
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of the Gift Tax Act, 1958 should also be excluded. With respect it may, 
. however, be pointed out that there may be gifts, apart from the gifts, 
Which are costemplated under Clause (a) of Section 4 of the 
Gifts Tax Act. It appears to us that if the expression ‘gift’ in clause 
(iii) of Section 47 is construed as meaning gift under the general law this 
exclusion by that sub-clause would not become otiose. On the other 
ehand, if the expression ‘gift’ is confined to the gift contemplated by the 
Gift Tax Act then Section 52 of the Income Tat Act, 1961 would really 
become surplus or otiose for the purpose of application of Section 45 
in this case. 

9. Gift essentially is one parting with the property and another 
-taking the same gratuituously. It is in that light gift is generally unders- 
tood. In Mozley & Whitley's Law Dictionary, 9th edition, page 149 gift 
is said- to be as follows : 

‘““Gift—A conveyance which passes either land or goods. As to 
things immoveable, when strictly taken, it was said to be applicable 
only’to land and tenements given in tail. This limitation of the word, 
is, however, quite obsolete. Blackstone distinguishes a gift from a 
grant in that a gift is always gratuitous, without binding consideration, 
and therefore void in certain cases, whereas a grant is made upon 
Some consideration or equivalent (Donation Mortis Cause ; Grant)” 

See. 122 of the Transfer of Property Act, 1882 defines gift as under: 

“Sec. 122— Gift is the transfer of certain existing moveable or 
Immoveable made voluntarily and without consideration, by one 
person, called the donor, to another called the donee, and accepted by 
or on behalf of the donee. 

Such acceptance must be made during the lifetime of the donor 
and while he is still capable of giving. 

If the donee dies before acceptance, the gift is void”. 

10. The question was considered in the case of (9) Commissioner 
of Income Tax, Madras v. Rikadas Dhuraji & Anr. 103 ITR 111 by 
Madras High Court. There, at page 119 of the report, the Division 
Bench of the Madras High Court observed the words full value of the 
consideration referred to in Section 48 related to the factual receipt of 
the consideration and had no reference to the adequacy or inadequacy of 
the consideration. In the case of a transaction for inadequate conside- 
ration, the difference between the adequate consideration and the con- 
sideration actually received or accrued, though not received or accrued, 
was deemed by Sec. 52 as consideration. The Division Bench observed 
that sec. 4 of the Gift Tax Act, 1958 treated that pertion as a gift. In 
other words, a person might transfer his property for less than adequate 
consideration instead of writing two separate documents, one for adequate 
consideration and the other as a gift, so far as the portion of the gift was 
concerned, no consideration was received or accrued. Their Lordships 
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_ therefore agreed with the view of the learned Chief Justice of the Kerala 
High Court in the case of (6) Income Tax Officer, B-Ward, Ernaculam & 
Anr, v. K. P. Varghese 9i ITR 49 on this aspect of the matter. The 
question was again considered exhaustively by the Division Bench of 
Andra Pradesh High Court in the case of (10) Income Tax Officer, B- 
Ward, Tenali v. Burggadda Satyanarayun, 106 ITR 333. There, the 
learned Chief Justice had pointed out that hecause of the clear 
expression in Clause (iii) of Section 47 of the Income Tax Act, it could 
not apply to gift as contemplated by the Gift Tax Act. 

1i. The following points, in our opinion, should be borne in mind. 
The definition of ‘gift‘ in sec. 2 xii) of the Gift Tax Act 1958 is only 
for the purpose of that Act and not for the purpose of any other Act. 
This is normally so even without any specific mention and the definition 
clause says so clearly. So, does the deemed gift in clause (a) of Sec. 4(1) 
because Section 4(1) prefaces the different clauses with the expression 
‘for the purposes of this Act’. Sec. 4(1} creates a legal fiction. The 
fiction is limited only for the purpose for which it is created. It is a 
well-known principle of construction in matters of statutory fiction 
that fiction is limited only for the purpose for which it is created. See 
(11) Bengal Immunity Co. Ltd. v. State of Bihar, (1955) 2 SCR 603 at 
646. Secondly in the Income Tax Act, 1922 similar expression was used 
as we have noticed and the Parliament has continued to use the 
same expression as it did in Section 12B in the Income Tax Act, 1961. 
As we have noted that in taxing a transaction over again there would 
not be any question of double taxation. Furthermore, we have noted 
that the definition of transfer, as defined in section 2,47) of the Income 
Tax Act, 1961 is an indication that the transfer contemplated in section 
45 and onwards cannot be confined to transfer as contemplated by the 
Gift Tax Act, 1958. We are in respectful agreement with the learned 
Chief Justice of the Andra Pradesh High Court in the views expressed 
on this aspect of the matter in the case of Income Tax Officer, B- 
Ward, Tenali, v. Burgaddi Satyanarayan (supra), The other aspect of 
the matter adverted to in that case,—whether section 52 was confined 
to a bonafide transaction or not, we are not called upon to decide in 
this case. We are, therefore, of the opinion that the expression “‘gift” 
in clause (iii) of Sec.47 of the Income Tax Act, 1961 is not only to exclude 
gift as contemplated under clause (a) of Section 4()) of the Gift Tax Act, 
1958 but is meant to cover transaction as understood generally and in the 
light of the Transfer of Property Act, 1882. In that view of the matter the 
question must be answered in the negative and in favour of the revenue. 

12. In the facts and circumstances of this case, there will, however, 
be no order as to costs. 

Guha, J.: I agree. 

A S G. 
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[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr, Justice Chittatosh Mookerjee 
Decision : April 6, 1978 
Mining, Geological Metallurgical Institute of India & Ors...Petitioners 


i Versus 
e  Sbyamalesh Nath Bhaduri & Ors. i ... Opposite parties* 


City Civil Court Act (21 of 1953), Sec. 5—Jurisdiction—Item no. 10 
(il & (ii) of Sch. I—Maintainability of suit against Corporation—Suit 
relating to and/or arising. out of management of Corporation — Whether 
the Mining, Geological and Metallurgical Institute, a corporation within 
the meaning of Entry 10{ii)— Interpretation—Return of plaint. 

Shyamalesh claiming to be a member of the Institute instituted a 
suit in the City Civil Court, Calcutta against the Institute and several 
others, inter alia, for certain declarations and injunction restraining several 
defendants from holding the Annual General Meeting etc. The Institute 
and defendant no. 3 filed an application under Order 7 rule 11 of the 
Code of Civil Procedure, inter alia, praying for rejection of the plaint. 
It was further pleaded that the instant suit was not entertainable by 
the City Civil Court because Item no. 10 (ii) of the Ist Schedule of the 
City Civil Court Act 1953 would operate asa bar. The Institute also 
claimed that it was a company incorporated under the Companies Act. 
The trial court rejected the said application. Thereafter the Institute 
challenged the order rejecting its application by the trial court and 
obtained this Rule. 

Two principal questions arise for decision: (i) whether the Insti- 
tute is a Corporation within the meaning of the Entry no. 10{ii) of 
the First Schedule of the City Civil Court Act 1953 and (ii) whe- 
ther the instant suit relates to or arises out of the management of the 
Institute. . 


HELD : The instant Institute which is an incorporated company, 
is a Corporation aggregate. There is no indication in clause (ii) of Item 
no. 10 of Schedule I or elsewhere in the City Civil Court Act that the 
expression ‘corporation’ should be confined only to the statutory corpora- 
tion and would not include those which are created by registration under 
any of the Companies Acts. 


In Item no. 10(ii) of the First Schedule ef the City Civil Court Act 
1953, there is mention of the expression ‘management’. That expression 
needs judicial interpretation. The-word ‘management’ means the conduct of a 
business, i. e. control and direction over the internal affairs of a Corporation, 
The expressions “relating to” and “arising out of”? have been judicially 
interpreted as phrases of comprehensiveness. The City Civil Court has no 
Jurisdiction to sry suits in which directly or indirectly the organisational set 

*Civil Rule no. 650 of 1978. | 
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up is in dispute. Such a suit relating to the internal affairs of a Corporation 
will not be entertainable by the City Civil Court. 

In the instant case, the subject matter of challenge, in substance, 
is the election of a Council at the Annual General Meeting of the Institute 
to be held in pursuance of a notice issued. 

The courts are generally reluctant to interfere with the domestic 
affairs of a company or corporation. But there are certain exceptions to 
this general rule. 

The extent of jurisdiction of the City Civil Court at Calcutta has been 
indicated in sectionS of the 1953 Act. Section 5(2) provides that the 
City: Civil Court’s jurisdiction to try suits and proceedings of a civil nature 
not exceeding Rs. 50,000/- in value shall be subject to the provisions of 
sub-sections (3) and (4). Therefore, these general provisions relating to 
the pecuniary jurisdiction is subject to the exclusion of the City Civil Courts 
jurisdiction in respect of the matters covered by sub-sections (3) and (4). 
Sub-section (4) provides that the City Civil Court shall not have jurisdiction 
to try suits and proceedings of the description specified in the First Schedule 
of the Act. Therefore, a City Civil Court cannot entertain a suit of a civil 
nature not exceeding Rs. 50,000/- in value when such a suit is of the descrip- 
tion specified in Schedule I. 

Section 10 of the Companies Act, 1956 contains elaborate provisions rel- 
ating to jurisdiction of courts. Under Sec. 10(2) the Central Government, may, 
by notification in Official Gazette and subject to certain restrictions, empower 
any District Court to exercise all or any of the jurisdictions conferred by the 
Act upon the court, not being the jurisdiction conferred by the provisions of 
clauses (a) and (b) of sub-section (2). Subject to such conferment of powers 
upon District Courts by notifications under sub-section (2), the High Court 
has bean given exclusive jurisdiction under the Companies Act. Later on 
the Central Government has empowerd all District Courts to exercise the ju- 
risdiction conferred by the Companies Act 1936 upon courts, by sections 
specified in Notification no. G. S. R. 663. 

Item no, 10(i) of Schedule I of the City Civil Court Act 1953 has exclu- 
ded the City Civil Court’s jurisdiction in respect of suits and proceedings 
under the Indian Companies Act 1913 or the Banking Companies Act 1949, 
Inspite of the elaborate provisions contained in section 3 of the Indian Com- 
panies Act 1913 and also in section 10 of the: Companies Act 1956 and the 
general rule of non-interference with the internal management of a company 
an individual may still maintain a suit in the City Civil Court in respect of 
certain specified matters only. But even if the subject matter of the sult be of 
a clyil nature, the City Civil Court may not be competent to entertain the suit 
if such a suit directly or indirectly relates to the constitution, incorporation 
management or winding up of a Corporation. Thus Item no. 10(ii) is really 
complementary to Item no. 10( i) of Schedule I. The City Civil Court 
is not a District Court within the meaning of section 10(2) in view of the 
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exclusion of its jurisdiction under section 5(4) read with Item no. 10(ii). The 
Legislature has thought it fit to provide that the City Civil Court shall have 
no jurisdiction also when a suit relates to or arises out of the constitution, 
incorporation, management or winding up of Corporations. Therefore the 
City Civil Court's jurisdiction in relation to companies both under the Act 
and dekors the Act has been barred. In one sense, {tem no. 10 (ii) is 
wider in so far as the expression “corporation”? in the said provision would 
not only include a company registered under the Indian Companies Act but 
also other corporate bodies and Corporations. 

The plaint in the instant case clearly discloses that it relates to and 
arises out of the management of a body registered under the Indian Com- 
panies Act 1913 and the same was a Corporation. The plaintiff has directly 
or indirectly challenged the re-constitution of the Council which according 
to him manages the Institute. Therefore, the instant suit is not maintainable 
in the City Civil Court at Calcutta. 


Cases referred to :— 


(1) Sukhdeb Singh v. Bhagatram, AIR 1975 S€ 1331 

(2) Board of Trustees Ayurvedic and Unani Tibia College, Delhi v. 
State of Delhi, AIR 1962 SC 458 

(3) Rabindranath Ganguly v. Calcutta Dock Labour Board, 74 CWN 
313 

(4) Nitai Chandra Bagchi v. Suresh Chandra Paul, 66 CWN 767 

(5) N.V. R. Nagappa Chettiar and another vy. The Madras Race Club, 


AIR 1951 Madras 831=(1949) 1 MLJ 662 


(6) Foss v. Harbottle, (1843) 2 Hare 461: 67 ER 189 

(7) Edwards aud another v. Holliwell, (1950) 2 All ER 1064 

(8) Ram Kissendas Dhanyka and others v. Satya Charan Law and 
others, AIR 1350 PC 81 


(9) The Star Tile Works Ltd. Kallai and others v. N. Govindan and 
others, AIR 1959 Kerala 254 


Saktinath Mukherjee and Madhusudan Banerjee for the Petitioners 
Bhupendra Kumar De ~ for the Respondents 


The judgment of the Court was as follows :— 

Shyamalesh Nath Bhaduri claiming to be a member of the Mining, 
Geological and Metallurgical Institute of India (hereinafter called the 
Institute) has filed a suit in the City Civil Court at Calcutta against the 
said Institute, its President, its Hony. Secretary, Hory. Treasurer and 
two others, inter-alia, for the following reliefs :— 

(a) fora declaration that the appointmente of defendant No. 4 
as the Convener, Board of Scrutineers in terms of the meeting held on 
14.10.1977 is invalid, illegal and not in accordance with law as it cont- 
ravencs the article 36 (a) of the Insititute ; l 

(b) for a declaration that the seeking of election of the defendant 
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No. 3 is illegal, invalid and not in accordance with law as he is already 
a Council Member of the defendant No. 17. 

(c) fora declaration that the seeking of election of defendant 
Nos. 5 & 6 is iflegal, invalid and not in accordance with law as it 
contravenes articte 34; 

(d) fora declaration that the notice dated 19th October, 1977 as 
issued by the defendant No. 4 is illegal, inoperative, unenforceable and® 
null and void ; 

(e) fora declaration that the covering notice dated 12th December, 
1977 a9 well as the circulation of ballot papers are illegal, arbitrary, 
invalid, inoperative; unenforceable, and not in accordance with law : 

(f) Re-election of the defendant No. 1 in aceordance with the 
articles of the Institute : 

(8) Receiver-cum-Administrator ; 

(h} Injunction restraining the defendant Nos. 1 to 4 from holding 
the Annua! General Meeting fixed on 20th January 1978 and declaring 
or publishing the result of election of the Council of Members of the 
defendant No. 1 for the years 1977-78, 1978-79 and 1979-80. 

On the application of the plaintiff-opposite party No. 1}, the learned Judge, 

4th Beneh, City Civil Court at Calcutia has granted an ad-interim injun- 

ction restraining the defendant Nos. I to 4 from publishing the results of 
the election held at the Annual Genéral Meeting of the Institute dated 

20th January, 1978. The defendant No. l, the Institute and also the defen- 

dant-opposite party No. 3 had filed an application before the learned Judge, 
4th Bench, City Civil Court, Calcutta under Order 7 Rule 11 of the Code 

of Civil Procedure, inter alia, praying for the rejection of the plaint and 

for vacating the above interim order. They pleaded that the instant suit 
comes within the purview of Item No. 10 (ii) of the Ist Schedule of the 
City Civil Court Act, 1953 and, therefore, the City Civil Court had no 

jurisdiction to entertain and try the said suit. The Institute claimed 

that it was a company incorporated under the Companies Act. 

2. The learned Judge, 4th Bench, City Civil Court, Calcutta by: his 
order No. 9 dated 16th February, 1978 rejected the aforesaid application 
under Order 7 Rule 11 (d) of the Civil Procedure Code. The learned 
Judge of the court below observed that it would be very difficult at the 
present stage to call the defendant No: l, the Institute, a company within the 
literal meaning of the Companies Act, 1956 or under the Indian Companies 
Act, 1913. The learned Judge of the Court bslow further observed that 
moreover the plaint of the suit showed that the suit had been brought 
for declaration that the appointment of one of the defendants as the Con- 
vener of the Board of Scrutineers was invalid, illegal and that the seeking 
of the ek ction by the defendants 3,5 and 6 was also illegal and invalid. 
Such prayers cannot be strictly asd legally said to relate to or arise out 
ef the constitution, incorporation, management and winding up of the 


) 
? 
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defendant No.l. Therefore, the learned Judge of the Court below while 
over-rulling the defendants’ objection to the jurisdiction of the said court 
entertaining the suit has at the same time left the said point open to be 
thrashed out again at. the time of the final hearing. 

3. The defendant No. l, the Institute, and some other défendents 
obtained this Rule against the above order dated 16th February, 1978 passed 
by the learned J udge, 4th Bench, Calcutta City Civil Court. Mr. Mukhe- 
rjee, learned advocate for the petitioners, has submitted that the aforesaid 
suit brought by the plaintiff-opposite party No. l relates to and arises out 
of the management of a Corporation within the meaning of Entry No. 10 
(ii) of the Ist. Schedule of the City Civil Court Act; 1953. Therefore, under 
sub-section (4) of Seetion 5 of the said Act, the City Civil Court has no 
jurisdiction to try the suit. Mr. De, learned advocate for the opposite 
party No. J, on the other hand, has submitted that the Institute, 
the defendant No. | in the suit, is not a Corporation and the suit does not 
relate to.or arise out of the management of a Corporation. The opposite 
party no. I has instituted the suit for enforcement of his individual rights. 
The suit has been valued at Rs. 100/-. Therefore, it is the City Civil 
Court and not the High Court at Calcutta which has jurisdiction to try the 
suit, 

4. ‘Two questions arise for decision. In the first place, whether 
the Institute is a Corporation within the meaning of the Entry No. 10 
(ii) of Ist Schedule of the City Civil Court Act. Secondly, whether the 
suit relates to or arises out of the managment of a Corporation. 

5. Admittedily, the Mining, Geological and Metallurgical Institute 
of India, the defendant No.1, was originally registered with limited 
liability under the Indian Companies Act, 1882. Mr. De appearing 
on behalf of the plaintiff-opposite party No. 1 has not disputed that the 
Irstitule was a company within the meaning of the Indian Companies Act, 
1913 and the Companies Act, 1956. A Corporation has been defined 
as a body of persons (in the case of a corporation aggregate) or an office 
(in the case of a corporation sole} which is recognised by the law as 
having a personality of its own which is distinct and separate from the 
personalities of the members of the body or the personality of the 
individual holder, for the time being, of the office in question (see 
paragraph 1201 of Halsbury’s Laws of England, 4th Edition, Vol. 9). We 
may leave aside from our consideration the concept of the corporation 
sole which is incorporated series of successive persons, e.g, the Crown. 
A corporation aggregate, according to Salmond on Jurisprudence, 12th 
Edition, page 308, isan incorporated group of perséns like a registered 
company, consisting of all the shareholders and a municipal corporation, 
consisting of the inhabitants of a borough etc. There are various types 
of Corporations. They may be divided into a number of groups according 
to their nature and purposes. Corporations may be also classified according 
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to the methods of their creation. A corporation formed for-the profit of 
its members are generally incorporated under the Companies Act or other 
Statutes authorising creation of corporate status by registration. A cor- 
poration may also be incorporated by a Charter. A number of corporations 
has been also incorporated by special Acts of the Legislature (vide Halse 
bury’s Laws of England, 4th Edition, Vol-9, paragraph 1203). Thus, a 
distinction has been made between a cempany incorporated under the 
Companics Act which is not created by the Companies Act but comes 
into the existence in accordance with the provisions of the said Act Arċ a 
statutory corporation which is created by a special statute (see (+) Sukhdeb 
Singh v. Bhagatram, AIR 1975 SC 1331 at page 1339). 


6. It is well-settled that a Corporation aggregate which is formed 
by collection of individuals has a legal entity distinct from its 
members and its fundamental attribute is its incorporated persona- 
lity. This attribute of incorporateness is possessed by companies 
registered under the Companies Act and also by the Institutes created 
by or registered under a statute (see Gower on Principles of Moderna 
Company Law, 3rd Edition, page 68). Registered friendly societies may 
have some of the attributes of a corporation like suing or being sued in 
their names, the power to hold property etc., but such societies have no 
separate corporate personality apart from their members. In this conne- 
ction reference may also be made to the majority decision of the Supreme 
Court in (2) Board of Trustees, Ayurvedic and Unani Tibia College, Dethi 
v. State of Delhi, AIR 1962 SC 458, which upheld the validity of the Tibbia 
College Act enacted by the Delhi State Legislature. The majority view 
was that on registration under the Societies Registration Act, the old 
Board of Trustees of the said college did not become a corpora- 
tion in the sense of being incorporated within the meaning 
of Entry 44 of List I of the 7th Schedule of the Constitution of India. 
Therefore, the impugned Act fell withia Entry 32 of List II of the 7th 
Schedule of the Constitution. The Supreme Court held that the essence 
of a corporation consists of (i) lawful authority of incorporation, (ii) 
persons to be incorporated, (iii) a name by which persons are to be 
incorporated, (iv) a place and (v) word sufficient in law to show ineorpor- 
ation. 

7. According to Section 2(7) of the Companies Act, 1956 “body 
corporate” or “corperation” includes a company incorporated outside 
India but does not include :— 

(a) a corporation ; 

(b) a co-operative society registered under any law relating to co- 
operative societies ; and 

(c) any other body corporate (not being a company as defined in 
this ACt) wesc cassie © 
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Thus, the above definitions of bady corporate aud corporation in 
the Companies Act, 1956 are not exhaustive but inclusive ones. They 
include companies incorporated outside India and also companies formed 
and régistered under the Companies Act ór an existing company whieh 
was formed and registered under any of the previous company law (vide 
Section 3(1)(i) and 3(1)(ii) of the Companies Act, 1956). 

8. In view of the foregoing legal provisions, the institute, the 
“defendant No. 1, which is an incorporated company must be considered 
as a Corporation aggregate. There is no indication in clause (ii) of Item 
No. 10 of Schedule I or elsewhere in the City Civil Court Act that the 
expression “‘corporation” should be confined only to statutory corpora- 
tion and would not include those which are created by registration under 
any of the Companies Acts. 

9. The next question is whether the instant suit relates to or arises 
out of the management of the Institute, the defendant No. 1. I have 
already set out the prayers of the plaint filed by the plaintiff opposite 
party No. 1 in the City Civil Court at Calcutta. 

10. The expression “management” in Item 10(ii) of Schedule I 
of the City Civil Court Act has been interpreted in the two decisions 
of this Court. Chatterjee, J. in (3) Shansher Ali Khan v. Calcutta Dock 
Labour Board, FMA No. 26 of 1965, held that the management of the 
corporation means the management of the internal affairs of the 
corporation. The learned Judge made a distinction between the 
matters relating to the functions of the Dock Labour Board and those 
relating to the Board itself, i.e. the machinery by which the functions 
are to be discharged by the Board. Chatterjee, J. held that the statute 
bars the City Civil Court’s jurisdiction only such suits which referred to 
the management of the affairs of the business of the Board and not all 
types of suits by or against the Board. P. N. Mookerjee and A. N. Chakra- 
varti, JJ. in (4) Rabindra Nath Ganguly v. Calcutta Dock Labour Board, 
74 CWN 313 agreed with the above view of Chatterjee, J. The learned 
Judges in Rabindra Nath Ganguly v. €alcutta Dock Labour Board 
(supra), held that the management was a very broad term. In a sense 
all administrative acts of the Board would be acts of management. But 
the management within the meaning of Item No. 10(1i) has reference 
to its organisational set up and includes acts, relating to such matters, 
for example, calling of the meetings of the Board, observance of rules 
regarding quorum, disposal of business at the Board’s meetings, pre- 
paration of statement of accounts and balanee sheet etc. It refers to 
administration or management of the Board itself as distinguished from 
its functions under Section 5B of the Dock Workers (Regulation and 
Employment) Act. Therefore, their Lordships held that the City Civil 
Court had- jurisdiction to try the suits against the Dock Labour Board 
challenging the legality and validity of the orders of disposal of the 
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plaintiffs and for incidental reliefs. Above decisions are binding upon 
me and I respectfully follow the same. Thus, the management means 
the conduct of:a business, i.e.,:control or direction. According to Gower’s 
Principles ' of Modern Company Law, 3rd Edition, pages 15-16, that 
whether the company be statutory, chartered or registered, its regulations 
will almost certainly be contained in two separate documents. Its basic 
constitution will be.set cut in its statute, charter or memorandum of 
association respectively, ‘and it is to this document that it owes its” 
existence as a corporate entity, and upon-this document, construed in the 
light of the common law and general statute law, will depend its powers 
and duties as a legal person. Memorandum of Association has been 
characterised as the basic constitution and the aaa of Association as a 
document dealing with internal administration. Special formalities are 
generally needed to change the memorandum whereas articles of associa- 
tien may be added or amended by special resolution of the company 
itself, 


- 11. The expressions ‘relating to’ and ‘arising out of’ have been 
judicially interpreted as phrases of ‘comprehensiveness. Banerjee and 
Niyogi, JJ. in (5) Nitai Chandra Bagchi v. Suresh Chandra Paul, 66 CWN 
767, held that the said expression in Item No. 7 of the Ist Schedule 
read with Section 5(4) of the City Civil Court Act ousted the City Civil 
Court’s jurisdiction even in respect of a suit for declaration that a, 
mortgage decree passed by the High Court in its Ordinary Original Civil 
Jurisdiction was void and not binding. The learned Judges referred to 
a number of reported decisions regarding the interpretation of the expre- 
_ ssions ‘relating to’ and ‘arising out of’ and came to the conclusion that 


©. the suits either directly or indirectly relate to or arise out of mortgages, 


fell, within the jurisdiction of Item No. 7 of the Ist Schedule of the City 
Civil Court Act, 1953. It may be.noted that the said Item No. 7 has been 
omitted: from the Ist. Schedule by the West Bengal Act, (XXXV of 1969.) 
The same exspressions ‘relating to’ and ‘arising out of’ appearing in Item 
‘No. 10(ii) of the Ist Schedule should be interpreted in a comprehensive 
manner. Therefore, the City Civil Court shall have no jurisdiction to try 
‘suits in Which directly or indirectly the organisational set up is in dispute. 
Such a suit relating to the internal affairs of a Corporation will not be 
entertainable by the City Civil Court. l 


12. We may now proceed to examine the nature of the instant 
suit. The plaintiff has claimed to be a full member, of the Institute, the 
defendant No. }. He has set out'the different Articles of Association 
of the defendant No. 1, Institute, in: the plaint. Aecording to the plain- 
tiff as per Article 29, the administration of the Institute’ shall ‘be entrusted 
to a council and the eligibility of becoming council member, duration 
of such office are being governed by the Articles 34 and 35. Article 
37 deals with the office of the Hony. Secretary of .the defendant No. 1. 


~ 
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The plaintiff in paragraph 14 of the plaint has alleged that the appoint- 
ment of the defendant No. 4 as a Convener of the Board of Scrutineers 
was not valid. -Seeking of the election of the defendant No.3 as a 
council member was irregular and illegal. The defendants 5 and 6 were 
seeking election as council members of the Institute without earning 
_c legibility. According to the plaintiff such gross irregularities will 
*vitiate the entire election of the Council of the Institute. Therefore, in 
substances the subject-matter of challenge in the instant suit is the election 
of the Council at the Annual General Meeting of the Institute to be held 
in pursuance of the notice dated 19th October 1977. It may be noted 


that in view of the interim order granted by the trial court although 


the said Annua! General Meeting has been since held, the results of the 
election have not been published. 

13. Mr. De, learned advocste for the sifuaimossosite party No. |. 
has submitted that the instant suit is for enforcement of individual 
rights of the plaintiff and the suit does not relate to the management. 
In this connection, Mr. De relied upon the decision in (6) N. V. R. 
Nagappa Chettiar and Another v. The Madras Race Club, AIR 1951 Madras 
831 : (1949) 1 MIJ 662; AIR 1959 Kerala 254; 1964 Company Cases 
947 etc. 

14, The Courts are generally reluctant to interfere with the domestic 
affairs of a company or association. These general propositions are com 
monly called the rule in (7) Foss v. Harbottle, (1843) 2 Hare 461; 67 ER 
189. The Court of Appeal in (8) Edwards and Another vy. Halliwell, (1950) 
2 All England Reports 1064, explained the scope of this rule and also 
pointed out the exceptions thereto. The ordinary civil court may inter- 
fere with the management of a company in the following circumstances : - 

(i) when the act complained of is wholly ultra vires the company 
or association. 
(ii) cases where there is fraud on minority and the wrong-doers 
are themselves in control of the company. 
j (iii) an individual member may sue if the matter in respect of 
which he. was suing was one which could be validly sanctioned not by 
a simple majority of the principles but only by some specia! majority. 
The decisions cited at the Bar lay down the above principles (vide N.V.R. 
Nagappa Cheittar and Another v. The Madras Race Club (supra), (9) Ram 
Kissendas Dhanyka and Others y. Satya Charan Law and Others, AIR 1950 
PC 81, (1G) The Star Tile Works Ltd., Kailai and Others v. N. Govindan and 
Others, AIR 1959 Kerala 254). Thus, these decisions recognise the scope 
and the extent of an interference by an ordinary civil court with the affairs 
ofa company. In the aforesaid exceptional cases the matter in dispute 
before the court would be ‘much more” than internal management of the 


. affaiss of acompany (vide Ram Kissendas Dhanyka and others v. Satya 


Charan Law and others, $ (supra) at page 85 paragraph 12). But the extent 
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of the Calcutta City Civil Court’s jurisdiction bas been defined by Section 
5 of the City Civil Court Act, 1953. Sub-seetion (2) of Section 5 provides 
that the City Civil Court's jurisdiction to try suits and proceedings of a 
civil nature not exceeding Rs. 50,000/- in value shall be “subject to the 
provisions of sub-sections (3) and (4). Therefore, these general provisions 
relating to the pecuniary jurisdiction is subject to the exclusion of City, 
Civil Court’s jurisdiction in respect of the matters covered by sub-sections 
(3) and (4). Sub-section (4) of Section $ provides that the City Civil Court 
Shall not have jurisdiction to try suits and proceedings of the description 
specified in the Ist Schedule. Therefore, a City Civil Court cannet enter- 
tain a suit of a civil nature not exceeding Rs. 50,000/- in value when such 
a suit is of the description specified in the Ist Schedule. 

15. Section 10 of the Companies Act, 1956 contains elaborate 
provisions relating to jurisdiction of courts. Under sub-section (2) of 
Section 10 of the Act, the Central Government, may, by notification in 
the Official Gazette and subject to such restrictions, limitations, and con- 
ditions as it thinks fit, empower any District Court to exercise all or any of 
the jurisdictions conferred by this Act upon the Court, not being the juris- 
diction conferred by the provisions in clauses (a) and (b) of sub-section (2). 
Subject to such conferment of powers upon the District Court by a notili- 
cation under sub-section (2), the High Court has been given exclusive juris- 
diction under the Companies Act. In exercise of its powers under Section 
10(2) of the Companies Act, 1956 and in suppression of all the notifications 
issued by the Provincial and State Governments under the proviso te sub- 
section (1) of Section 3 of the Indian Companies Act, 1913 the Centra} 
Government has empowered all District Courts in the Unien of India, . 
except the District Court in the State of Jammu and Kashmir, to exercise 
the jurisdiction conferred by the Companies Act, 1956 upon courts by 
Sections specified in the said Notification No. G.S R. 663. 

16. The Item No. 10.i) of Schedule-I of the City Civil Court Act has 
exeluded City Civil Court’s jurisdiction in respect of suits and proceedings 
under the Indian Companies Act, 1913 or the Banking Companies Act, 
1949. Inspite of the elaborate previsions contained in Section 3 of the 
Indian Companies Act, 1913 and in Section 10 of the Companies Act, 1956 
and the general rule of non-interference with the internal management of 
a company, an individual may maintain a suit in the City Civil Court in 
respect of the matters mentioned above. But even if the subject-matter 
of the suit be of a civil nature, the City Civil Court may not be competent 
tO entertain a suit if the suit directly or indirectly relates to the constit- 
ution, incorporation, management or winding up of a corporation. Thus, 
Item No. 10{ii) is really complimentary to Item No. 10(i) of the Schedule-I. 

The City Civil Gourt is not a district court within the meaning of Section 10 
(2) in view of the exclusion of its jurisdiction under Section 5{4) read with 
Item No. 101). The Legislature has thought it fitto provide that the 
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City Civil Court shall have no jurisdictioa also whena suit relates to 
arises out of the constitution, incorporation, management or winding up 
of corporations. Therefore, the City Civil Court’s jurisdiction in relation to 
companies both under the Act and dehors the Act have been barred. In 
one sense, Item No. 10 (ii) is wider in so far as the expression ‘corporation’ 
lo the said provision would not only include a company registered 
under tke Companies Act, but also other corporate bodies and corpora- 
tions. 

17. In my view, the plaint of the suit clearly discloses that it relates 
to and arises out of the management of a body registered under the Indian 
Companies Act, and therefore, tke same was a cerporation. The 
plaintiff in the instant suit has directly or imdirectly challenged the re- 
constitution of the counci! which according to him manages the Institute. 
Therefore, the instant suit is not entertainable by the City Civil Court 
at Calcutta. 

18. I, accordingly, make this Rule absolute, sét aside the order 
complained of. I direct the City Civil Ceurt at Calcutta to return the plaint 
of the suit to be presented to the court to which the present suit ought 
to have been instituted. The prayer for rejection of the plaint as made by 
the defendants under Rule 11 of Order 7 of the Code was, however, 
misconceived. All points relating to the merits of the case are left open. 
Let the operation of this order be stayed for one week from date. 

19. There will be no order as to eosts. 

P. R. 


[ CIVIL REVISIONAL JURISDICTION } 
SPECIAL DIVISION BENCH 
Before Mr. Sankar Prasad Mitra, Chief Justice, Mr. Justice 
Sabyasachi Mukharji and Mr. Justice Salil Kumar Datta 
Decision : April 5, 1978 
State of West Bengal a Petitioner 
Versus 


Midnapore Commercial Co. Ltd. se ... Opposite party* 


Appellate Side Rules—Rule 26 of Chapter 13—Whether applicant is 
entitled to take advantage of 7 days as specified. 


Limitation Act (36 of 1963), Sec. 12 (3)—Exemption of periods taken 
for obtaining copies of judgment and decree as required— Whether applicant 
or appellant is entitled to take advantage of such’ period in computing 
period of limitation for his application or appeal— Cases of over-lapping — Not 
entitled to deduction of any period twice over. 

*C. R. nos. 4 to 10 of 1976 (S.C.A.) arising out of S.C.A.T. nos. 868 
to 874 of 1975. 
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This reference is mad¢ by a Division Bench under Rule 1 provise 
(ti) of Chapter II of the Appellate Side Rules. 


This is an application for leave to appeal to the Supreme Court 
under Article 133 (i) of constitution of India. This application was not 
made within 60 days from the date of judgment and decree as required 
under Article 132 of the Limitation Act 1963. The questions that arose 
before the Division Bench related to the periods of exemption that the 
applicant was entitled to in compete the period of limitation :— i 


The questions are :— 


l. Whether in computing the period of limitation ‘the applicant was 
entitled to take advantage of seven days specified in Rule 26 of Chapter 
XII of the Appellate Side Rules. 

2. Whether the applicant was entitled to exemption of periods taken 
both for obtaining a certified copy of the judgment and for obtaining a 
certified copy of the decree as required under section 12(F) of the Limitation 
Act, 1963. 

i Answer to the second question :— 

An Appellant in computing the period of limitation for his appeal is 
entitled to exclusion both of the time required for obtaining a certified copy 
of the judgment and the period required for obtaining a certified copy of 
the decree. But in claiming these exemptions he is not entitled in case of 
over lappings to deduction of any period twice over. 

Answer to the first question :— . 


By framing the rules this court cannot extend the period of limitation 
prescribed by the Limitation Act. A date is fixed by the department under 
the Rules for filing the stumps and folios. The Rules permit that within 
the specified periods the stamps and folios have to be delivered. If the 
stamps and folios are not delivered within this specified period the applica- 
tion for the copies are liable to be rejected. But the period specified in the 
Rules, has nothing to do with the extension of the period of limitation pres- 
. cribed by the Limitation Act. If there is delay in depositing and delivering 
the stamps and folios after the notification, that delay also cannot be taken 
advantage of by a prospective appellant or applicant, as the time taken 
cannot be said to be the time requisite for obtaining the copy of the order 
or the decree under section 12(2) of the Act. In this view of the matter 
it is held that the period prescribed Ly the Rules for delivery of the stamps 
and folios cannot be excluded in computing the period of limitation. The 
fact that a proposed appellant or applicant has made a delayed deposit and 
the court has accepted the delayed deposite instead of rejecting the applica- 
tion does not make any difference. 

Cases referred to :— 

(1) Ranjani Kanta Kapali v. Kalimohan.Das Kapali and others, 2l 
CWN 217 
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(2) Girish Chandra Ghosh v. Narayan Chandra Ghose and others, 65 
CL] 415 
(3) Jairaj Prasad Shaw v. Om Prokash Shaw and others, 79 CWN 
553 
S5. K. Acharyya, (Advocate General) and Nani Gopal Das... for Petitioner 
Satyapriya Ghosh, Bhudeb ania and ae 
Monica Mitra slg .. for Opposite patry 


The judgniert of the court was as follows :— 


Mitra, C. J. : This reference has been made by a Division Bench 
consisting of Mr. Justice P.K. Banerjee and Mr. Justice R.K. Sharma under 
Rule ! proviso (ii), Chapter II of the Appellate Side Rules, Rule 26 of 
Chapter XHI of the Appellate Side-Rules provides :— 

“If the stamps and folios are not filed within seven days of the 
notification in the prescribed Register, the application shall be rejected 
by the Registrar or other officer of the Court.” 

Similarly, Rule 323 of Chapter 17 of the Criminal Rules and Orders, Vol-i 
provides :— 

“Ifthe requisite stamps and folios are not filed within three days 
of the notification in the prescribed manner, the application shall be 
rejected and a note to that effect shall be made in the Register No. 

~ (R) 16”. 

2. The application before the Division Bench was an application 
for leave to appeal to the Supreme Court under Article 133(1) of the 
Constitution of India. It is common case that the application was not 
made within sixty days from the date of the judgment and decree as req- 
ured under Article 132 of the Limitation Act, 1963. The questions that 
arose before the Division Bench related to periods of exemption that the 
applicant was entitled to in computing the period of limitation. 

3. There were two questions which the Division Bench had to 
consider. These questions were :— 

J}. Whether in computing the period .of limitation the applicant 
was -entitled to take advantage of seven days specified in Rule 26 of 
Chapter XIII of the Appellate Side Rules. 

2. Whether the applicant was entitled to exemption of periods 
taken both for obtaining a certified copy of the judgment and for 
obtaining a certified copy of the decree as required under section 12(3) 
of the Limitation Act. 1963. 


4. So far as the first question is concerned, there wasa judgment 
of a learned single Judge of this Court as also a judgment of the Division 
‘Bench, which we shall presently refer to, holding “that in appropriate 
cases an applicant was entitled to exemption of the entire period mentioned 
in Rules 26 of Chapter XIII of the: Appellate Side Rules or Rule 323 of 
‘Chapter 17 of Criminal-Rules and Orders, Vol. 1. 
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5. With this view of this Court as expressed earlier Mr. Justice P.K. 
Banerjee and Mr. Justice R.K. Sharma could not agree. That is why 
this particular reference has bees made. 

6. On the second question, however, there is no difference of opinion 
but we assume for the sake of convenience that question has also been 
referred to a larger Bench. 

7. Let us deal with the second question first. 

. 8. There are two judgments of this Court which are apposite if 
this connection. There is a Division Bench judgment in (1) Rajani Kanta 
Kapali v. Kalimohan Das Kapali, and others, reported in 21 CWN at page 217. 
The Division Bench has held that under Section 12 clauses (2) and (3) of 
the Limitation Act, 1908, an appellant is entitled to a deduction of the time 
requisite as well for obtaining a copy of the decree as for obtaining a cepy 
of the judgment and if he-has applied for copies of the judgment and 
decree at different times, both these periods should be excluded in computi- 
ng the period of limitation allowed for presenting the appeal, unless the two 
periods overlap partially or entirely in which case the appellant is not 
entitled to have a deduction of the same time twice over. 


9. There is also another judgment of a learned single Judge in 
(2) Girish Chandra Ghose v. Narayan Chandra Ghose and others, reported 
in65 CLJ at page 415. This judgment was delivered by Mr. Justice 
R.C. Mitter. In this case the judgment was pronounced on the 29th April, 
1935 and the decree was signed on the 3rd May, 1935. An application 
for a copy of the judgment was made on the 9th May, 1935 and the copy 
was ready for delivery on the 15th May, 1935. The application for a 
copy of the decree was made on the 21st May, 1935 and the copy was ready 
on the 27th May, 1935. The appeal was filed on the !3th June, 
1935. Mitter, J. has held that tke appeal was presented within the time 
as the appellant was entitled to exclude for the purpose of computing the 
period of limitation both the period of time taken for obtaining the copy 
of the judgment andthe period taken for obtaining the copy of the 
decree. The two several periods did not overlap each other. 

10. It is therefore settled law that an appellant in computing the 
period of limitation for his appeal is entitled to exclusion both of the time 
required fur obtaining a certified copy of the judgment and the period 
required for obtaining a certified copy of the deeree. But in claiming 
these exemptions he is not entitled in case of everlappings to deduction 
of any period twice over. We answer the second question referred to us 
accordingly. 

11. We now go back to the first question. In (3) Jairaj Prashad 
Shaw v. Om Prokash Shaw and others, reported in 79 CWN 553. Mr. 
Justice A. K. De had granted exemption of the entire period referred to 
in Rule 323 of Chater XVII of Criminal Rules and Orders. The peti- 
tioner before the learned Judge filed an application for the copy of an 
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order passed on April 11, 1974 on the same date. The department 
informed that the requisite stamp folios were to be filed by the 13th 
April, 1974. The petitioner filed the folios on April 18, 1974. The 
copies were made ready on April 20, 1974. The petitioner was 
advised bv his advocate inthe trial court that he was entitled to 
deduct nine days from April 11, 1974 to April 20, 1974 and the 
“ast date for filing an application against the order passed on 
April 1], 1974 was July 20, 1974. The petitioner handed over 
the papers to his learned advocate in the High Court on July 17, 1974 
when he was told that time for filing the application had expired on July 
14,1974. The advocate, however, prepared the application for revision 
and filed it on July 19, 1974 and also filed along with it an application for 
condonation of delay under section 5 of the Limitation Act, 1963. It was, 
however, contended at the hearing of the application for condonation of 
delay that the application for revision filed on July 19, 1974 was within time 
and no condonation for delay was necessary. Mr. Justice A. K. De 
has held that the application for revision of the order passed on the 
lith April, 1974 was within time and the application for condonation 
of delay was redundant as the petitioner was entitled to deduct the entire 
period of nine days from April 11, 1974 to April 20, 1974 from the 
period of limitation according to general practice and on the ground 
that the application for the copy not having been rejected on April 14, 
1974 or on April 18, 1974 under Rules 322 and 323 of the Criminal Rules 
and Orders, Vol-1 and fclios having been accepted on April 18, 1974, 
the date of putting the requisites and folios should be deemed to have 
been extended to April 18, 1974. The learned Judge has also held that 
the delay, if any, in filing the application would have been condoned 
on that ground. His Lordship has held further that the petitioner was 
entitled to deduct two days which his advocate in the High Court had 
taken to prepare the petition as a sufficient cause for delay and that the 
petitioner was entitled to condonation of the delay on the ground of 
wrong advice given by his advocate in the lower court. 

12. A similar view was taken with regard to Rule 26 of Chapter XIII 
by a Division Bench consisting of Mr. Justice Amaresh Roy and Mr. 
Justice S. N. Bagchi in (4) S. C. A. T. 3644 of 1969. The Division Bench 
stated ~~ 

“that the period allowed by the rules for furnishing folios 
notified for copies is a period of time which the party is entitled 
to his credit because if folios are supplied within that period then the 
party has per se acted with due diligence. On the present report 
of the stamp Reporter the application does not appear to be beyond 
limitation. Let it be registered, Inform the learned advocate for the 
petitioner.” 

In other words the Division Bench has held that under the Appellate 


578 Stute of W. B. v. Midnapore Commercial Co. Ltd. [1978 (1) CLI 


Side Rules the parties are entitled to deduction of time taken fer the 
entire period from notification till deposit of stamps and folios. 
33. There are therefore two judgments of this court. There is 
a judgment of a learned single Judge holding that the entire period 
taken from notification till deposit of stamps and folios and the delivery 
of copy may be excluded in computing the period of limitation under 
Rule 322 Chapter 17 of Criminal Rules and Orders aforesaid. Theré 
is a Division Bench judgment holding that the entire period in similar 
circumstances under Rule 26, Chapter XIII of Appellate Side Rules 
aforesaid shall also be excluded. In the instant case also the appliea- 
tions for copy had not been rejected by this Court and stamps and 
folios put in after seven days were duly accepted by office. 
14, With these views expressed by the learned single Judge and 
the Division Bench Mr. Justice P. K. Banerjee and Mr. Justice R. K. 
Sharma have not agreed. It seems to us that the view taken by the 
Division Bench consisting of Mr. Justice Banerjee and Mr. Justice 
Sharma which has referred the question to us should be accepted. By 
framing rules this Court cannot extend the period of limitation pre- 
scribed by the Limitation Act. A date is fixed by the department under 
the Rules for filing the stamps and folios. The Rules permit that within 
specified periods the stamps and folios have to be delivered. If stamps 
and folios are not delivered within this specified period, the application 
for copies are liable to be rejected. But the period specified in the 
Rules has, in our view, nothing to do with extension of the period of 
limitation prescribed by the Limitation Act. If there is delay in deposi- 
ting and delivering the stamps and folios after notification, that delay 
also cannot be taken advantage of by a prospective appellant or appli- 
cant, as the time taken cannot be said to be the time requisite fer 
obtaining copy of order or decree, under Section 12/2) of the Act. In 
this view of the matter, we express our respectful agreement: with the 
referring Division Bench and hold that period prescribed by our Rules 
fer delivery of stamps and folios cannot be excluded in computing the 
period of limitation. The fact that a proposed appellant or applicant 
has made a delayed deposit and the Court has aceepted the delayed 
deposit instead of rejecting the application does not, in our opinion, make 
any differance. We answer the first question accordingly. 
In the instant case the relevant dates are as follows :— 
19.6.74—The date of judgment appealed from, 
24.6.74- The date of application for copy of judgment. 
4.9.74—The date of signing of the decree. 
13.9,74—The date fixed for notifying the stamps and folios 
25.9.74—The date of delivery of stamps and folios. 
27,11.74—The date on which the copy was made ready for deli- 
very. 
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3.12 74 -The date of application for decree. 

5.2.75—The date fixed for notifying the stamps and folios. 

7.2.75 —The date of delivery of stamps and folios. 

20.2.75—The date on which the copy was ready for delivery. 

11.4.75—The date of filing of applications under Article 133 (1) 
of the Constitution of India. 

15 It appears that there has been a total confusion in this matter on 
fhe part of the appellant in computing the period of limitation. 

16. The Additional Stamp Reporter has not referred to or consi- 
dered the aforesaid judgments of Mr. Justice A. K. De and Mr. Justice 
Amaresh Roy and Mr. Justice S. N. Bagchi in reporting that the delay in 
making ‘he application was six days. The Stamp Reporter ina subsequent 
report made on our requisition reports relying on the aforesaid judgments 
that there has been no delay at all and the application was within time. 
The report of the Stamp Reporter shall be kept in the records or the 
proceedings. 

17. The applicant before us, the State of West Bengal, in the affida- 
vit of Dinesh Chandra Roy, Assistant in the office of the Legal Remem- 
brancer, West Bengal filed on the 27th March, 1978 admits that the delay 
was either of seven days or of 45 days. According to the applicant, the 
delay was due to the confusion in the mind of the applicants’ advocate 
owing to the two judgments we have cited and the misappreciation of the 
legal position. Onan examination of the relevant dates, it appears that 
there was a delay of ten days in filing the applications. In view of the 
judgments referred to above with which we have not agreed and the 
confusion caused thereby and in the special cireumstances of this case we 
condone the delay in making these applications. - 

18, The applieations for condonation of delay are therefore allowed. 
The applications for leave to appeal to the Supreme Court shall now be 
registered and be proceeded with accordingly. 

The Rules are accordingly made absolute. 

There will be no order as to costs. 

Mukhariji, J. I agree. 

Datta, J. I agree. 

T.K.M. ———— 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Rabindranath Bhattacharya and 
Mr. Justice Monoj Kumar Mukherjee 
Decision: May 12, 1978 
Prithwiraj Bhadani S; cise Appellant 


“Versus 
State of West Bengal & Anr. vo a Respondents* 


Suit against State for restoration of certain properties seized with an 
* Appeal from Appellate Decree no. 1490 of 1964. 
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alternative prayer for recovery of certain sum. in lieu thereof—Defence of 
State— Whether liable for acts of its servants as stated in plaint— Whether 
plaintiffs’ claim to seized articles is sustainable ?— Cause of action arising 
out of order made by competent court—Effect thereof. 

This second appeal arises out of a suit for restoration of certain 
properties, in the alternative, for recovery of price thereof. The plain- 
tiffs prayed for restoration of the money and the articles seized, in the 
alternative for recovery of asum of Rs. 5,625/- in lieu thereof. 

The questions that fall for determination in this appeal are whether 
the Respondent, State of West Bengal is liable for acts of its employees 
as alleged in the plaint and whether the plaintiffs’ claim to the gold and 
cash not returned is sustainable. 

In the instant case, the cause of action of the plaintiffs is based 
upon an order directing the return of the goods by a competent court of 
law. In paragraph 14 of the plaint it has been categorically stated by ` 
the plaintiffs that the cause of action of the suit arose at Mathabhanga 
and in the town of Cooch Behar within the jurisdiction of the court on 
1.6.60, the date of the order of the Sessions Judge for the return of the 
goods and also on 5.9.61, after the expiry of two months from the 
service of notice under section 80 of the Code of Civil Procedure. 

HELD: The order of the Sessions Judge passed under Section 517 
of the Code of Criminal Procedure 1898, in the absence of any proceeding 
against it became final and the respondent State was bound to comply with 
the said order having been passed by a competent court of law in the 
exercise of its statutory powers with the finality of the order, a statutory 
right accrued in favour of the plaintiffs to get back the goods and a corres- 
ponding statutory obligation devolved upon the respondent State to return 
the goods irrespective of its obligation as a bailee. When the cause 
of action is based on sueh statutory rights the defence of the respondent, 
State for its immunity for any tortuous act of its servants cannot arise. 

That being the position, the State of West Bengal, Respondent no. 1 
was bound to return the goods by reason of the legal obligation created 
by the Order of the Court of Sessions. The relief that was prayed for by 
the plaintiffs in the suit was not for compensation for the loss caused by the 
negligence either of the State Government or any of its employees and the 
suit was founded on plaintiffs’ right to get back the seized goods pursuant 
to the order of a competent court of law. In view of the cause of action on 
which the plaintiffs’ suit is based, the defence of the State Government that 
it was not liable for the negligence of its servants cannot arise nor can it 
be allowed to stand. 

Since the seized currency notes and the gold have already been mis- 
appropriated, the plaintiffs are entitled to the alternative claim of Rs. 
5077/-, being the value of the gold and the seized cash. 
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Cases referred to :— 


(1) Peninuslar and Oriental Steam Navigation Company v. Secre- 
tary for State for India, (1868-69) Bombay High Court report, 
Vol-Y, Appendix A, Page 1 

(2) M/s Kasturi Lal Ralia Ram Jain vy. The State of U. P., AIR 1965 
SC 1039 

(3) The State of Gujarat y. Memon Mohammad Haji Hasem, AIR 
1967 SC 1885 

(4) State of Rajasthan v. Mst. Vidhyawati, AIR 1962 SC 933 

Sankar Mukherjee a6 Jor the Appellant 


None appeared bsi is Jor the Respondent 
The judgment of the court was as follows :— 


Mukherjee, J.: This second appeal is at the instance of one of the 
two plaintiffs in a suit for restoration of certain properties, in the altern- 
ative, for recovery of price thereof. 


2. The facts, on which the suit is premised and not in dispute, are 
that the plaintiff No. 1, who is the appellant before us is the proprietor of 
a shop at Mathabhanga. The plaintiff No. 2 the proforma respondent 
herein, is his son and also constituted agent holding a power of attorney 
on behalf of the plaintiff No. 1. The plaintiff No. 1 had another son 
by the name of Malchand Bhadani who was Murdered in the night of 
December 18, 1956. In connection with the case started over the said 
murder, the Investigating Officer seized certain articles and money, detailed 
1a the schedule of the plaint from the plaintiff No. 2 and granted a receipt 
therefor. The articles, so seized, were exhibited before the Sessions Judge, 
Cooch Behar, during the trial of the persons accused of the said murder. 
The trialended on September 21, 1957 with capital punishment of two 
of the accused persons. For all intents and purposes the criminal procee- 
ding terminated on September 19, 1958 when their appeal before the Sup- 
reme Court failed. The plaintiff No. 2 on behalf of the plaintiff No. 1, 
the owner, thereafter filed an application before the Trial Court on 
April 27, 1960 for getting back the money and articles seized from him 
and the learned Sessions Judge on June 1, 1960 passed an order direeting 
their return. Having failed to get back the articles and the money inspite 
of the order of the Court, the plaintiffs served a notice under Section 89 
of the Code of Civil Procedure upofi the Collector of Cooch Behar but 
without any response. The plaintiffs prayed for restoration of the money 
and articles seized, in the alternative, for recovery of a sum of Rs. 5,625/- 
in lieu thereof. 


3. The suit was resisted by the defendant State of West Bengal 
solely on the ground that the cash money and the gold which were kept 
in the Court Malkhana after seizure, were misappropriated by the Court 
Sub-Inspector, Ananta Kumar Mazumdar, who was in-charge of the 
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Malkhana and the defendant was not liable for this act of mis ippropriation 
which was unauthorised and outside the scope of his employment. 


4. The learned trial Court, on consideration of the various docu- 
ments exhibited at the instance of the defendant and the oral evidence 
adduced found, that Ananta Mazumder misappropriated the cash and 
the gold seized and that negligence of some superior police officers 
in supervision of the Malkhana provided all opportunitics to Sri 
Mazumdar to misappropriate the goods. The only other question that 
fell for consideration before the Trial Court was whether the defendant 
was liable to make good the loss caused to the plaintiffs by one of its 
employees. The finding of the Trial Court @n this point was that the 
misappropriation committed by said Sti Mazumdar was outside the scope 
of his employment and relying on a number of decisions of different 
High Courts, held, that the State was not in any way liable for loss 
caused to the plaintiffs by one of its officers in absence of any proof 
of positive negligence on the part of the State. On the above findings, 
the Trial Court held that the plaintiff was not entitled to get equivalent 
cash and price of golds seized which were misappropriated by Mazumder 
but he was entitled to get back all the other articles as mentioned in the 
schedule of the plant, which were admittedly lying in the Malkhana. 
Accordingly, the Trial Court decreed the suit in part in favour of the 
plaintiff No. 2, from whom the articles were seized, and directed the 
defendant to return the articles described in item Nos. 3 to 13 of the 
plaint schedule, in the alternative, to pay Rs. 548/- to the plaintiff 
No. 2. 

5. Agarieved by the said judgment rejeeting the principal part 
of the claim, the plaintiff No.1 preferred an appeal before the District 
Judge, Cooch Behar. The learned Appellate Court concurred with the 
finding of the Trial Court that the money and gold articles seized from 
the proforma respondent were misappropriated by the Sub-Inspector of 
Police, Sri Anaata Mazumdar, and this was possible due to negligence 
of the supervisory staff. Since such misappropriation, according to 
the learned Appellate Court, was not in any way connected with the 
official duty of Sri Mazumdar, the respondent State was not vicariously 
liable for the wrongful acts of its officers. Onsush findings he dismissed 
the appeal and confirmed the judgment and decree passed by the learned 
Subordinate Judge. 

6. In view of the concurrent findings of fact of the learned Courts 
below that the seized articles were misappropriated by the Sub- Inspector 
of Police, Ananta “Kumar Mazumdar taking advantage of negligence 
of the Deputy Superintendant of Police, whose duty was to physically 
check and verify the alamats lying in malkhana from time to time, and 
that such act was done by him outside the scope of his employment, 
the questions that fall for determination in this appeal are whether the 
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respondent, State of West Bengal is liable for such acts of its employees 
and whether the plaintiffs’ claim to the gold and cash, not returned, is 
sustainable. 

7. The right to sue the Government, Central or State, the form 
of such suit and the matters to which the suits may relate are provided 
for in Article 300 of the Constitution of India. Under this Article the 
“matters to which the suit may relate refers, in absence of any act of 
Parliament or Legislatures of the State enacted by virtue of powers 
conferred by the Constitution, to law which prevaild before the Con- 
stitution of India. The position immediately before the Constitution is 
to be gathered from Section 176 of the Government of India Act, 1935, 
adopted and modified by the Indian Independence Act, 1947, which 
provided that the Dominion of: India and the Provincial Government 
may sue or be sued in relation to their respective affairs in the lke cases 
as the Secretary of State in Council might have sued or been sued if 
the Government of India Act of 1935 had not been passed. The position 
prior to the Government of India Act, 1935, then again, is to be gathered 
from the Government of India Act 1915, as amended by the Act of 1919. 
Section 32 of the 1915 Act provided that every person shall have the 
same remedy against the Secretary of State in Council as he might have 
had against the East India Company if the Government of India Act, 
1858 and the Government of India Act, 1915 had not been passed The 
relevant provision of Ssction 65 of the Government of India Act, 1858 in 
its turn read as follows :— 

“The Secretary of State in Council shall and may sue and be sued 
as well in India as in England by the name of the Secretary of State 
in Council as a body corporate; and all persons and bodies politic 
shall and may have and take the same suits, remedies and proceedings, 
legal and equitable, against the Secretary of State in Council of India 
as they could have done against the said Company ; and the property 
and eff.cts hereby vested in Her Majesty for the purposes of the Gove- 
rnment of India, or acquired for the said purposes, shall be subject 
and liable to the same judgments an¢ executions as they would, while 
vested in the said Company, have been liable to in respect of debts 
and liabilities lawfully contracted and incurred by the said Company.” 

8. It would thus appear from the various Government of India 
Acts that Article 300 of the Constitution of India, so far as it provides 
for the matters ta which the suits may relate, refers back to the position 
obtaining before the Government of India Act, 1858. In other words, 
in order to determine whether a suit of a particular nature would lie 
against the Government, it is to be seen whether the suit is of such a 
character as would have lain against the East India Company prior to 
the Government of India Act, 1858. Answer to this question was given 
by Sir Barnes Peacock, Chief Justice, Supreme Court of Calcutta, in the 
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case of (1) Peninsular and Oriental Steam Navigation Company v. The 
Secretary for State in India, reported in (1868 69) Bombay High Court 
report, Vol. V, Appendix A, Page t by laying down two basic priaciples, 
namely :— 

(i) Where an act is done, ora contract ig entered into, in the 
exercise of powers usually called sovereign powers, by which is meant 
powers which cannot be lawfully exercised except by a sovereign or a° 
private individual delegated by a sovereign to exercise them, no action 
will lie against the Government and 

(il) A suit will He against the Government in regard to the acts 
done by its servants in the conduct of undertakings which might be 
carried on by private individuals, without any delegation of sovereign 
right, . 

9. The above judgment was considered by our Supreme Court in 
the case of (2) M/s. Kasturi Lal Ralia Ram Jain y. The State of U. P. 
reported in AIR 1965 SC at page 1039 while deciding the extent of the 
Government’s liability for acts of its servants. Since the facts of thar- 
case are some what simular to the facts of the case now under consideration 
it would be profitable to refer to the same in some details. 

10. Fhe appellant, M/s. Kasturi Lal Ralia Ram Jain was a firm 
which dealt in bullion and other goods at Amritsar. On Septem- 
ber 20, 1947 Kaliaram, one of the partners of the firm arrived at Meerut 
by the Frontier Mail about mid-night to sell gold, silver and other goods. 
Whilst he was passing through the Bazar he was taken into custody by 
three constables. His belongings were then searched and he was taken 
to the Kotwali Police Station. He was detained in the Police Lock-up 
there and his belongings including gold and silver were seized and kept 
in the Police Custody. On September 21, 1947 he was released on bail 
and thereafter the silver seized from him was returned to him. Raliaram 
then made repeated demands for the return of the gold which had been 
seized from him and since he could not recover the gold from the police 
officer, ke filed a suit against the State of U.P. in which ke claimed a 
decree that the gold seized from him should either be returned to him, in 
the alternative, its value should be ordered to be paid to him. The snit 
was resisted by the respondent State on several grounds. The respondent 
alleged that the gold in question had been takem into custody by one 
Mohammad Amir, who was then the Hzad Constable, and it had been 
kept in the police Malkana under his charge. Mohammad Amir misappro- 
priated the said gold and fled away to Pakistan on October 17, 1947. It 
was also pleaded that it was not acase of the negligence of the police 
officers and that even if negligence was held proved against the said police 
officers, the respondent State could not be said to be liable for the loss 
resulting from such negligence. 

11. The Trial Court found that the police officers in question were 
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guilty of negligence in the matter of taking care of the gold which had 
been seized from Raliaram and that the respondent was liable to compen- . 
sate the appellant for the loss caused to it by the negligence of the public 
servants employed by the respondent. On such finding a decree was 
passed by the Trial Court in favour ef the appellant. The Allahabad 
High Court, in the appeal preferred against the said decree, found that no 
*negligence had been established against the police officers in question and 
even if it was assumed that the police officers were negligent and their 
negligence led to the loss of the gold that would not justify the appellant’s 
claim for a money decree against the respondent. The Supreme Court 
concurred with the conclusion arrived at by the Trial Court that the 
loss suffered by the appellant, on the failure of the respondents to return 
the gold seized, was based on the negligence of the police officers emplo- 
yed by the respondent and posed the question whether the State was 
liable for such negligence. 

12. ‘On a conspectus of earlier decisions on the point, the Supreme 
Court found that the two basic principles enunciated by Sir Barnes Peacock 
C. J. have been consistently followed by judicial decisions in dealing 
with the question about the State’s liability in respect of negligent or 
tortious acts committed by public servants employed by the State and 
relying en the said principles observed :— 

“Tt is not difficult to realize the significance and importance of 
making such a distinction particularly at the present time when, in 
pursuit of their welfare ideal, the Government of India naturally and 
legitimately enter into many commercia] and other undertakings and 
activities which have no relation with the traditional concept of 
governmental activities im which the exercise of sovereign power 1s 
involved. It is necessary to limit the area of these affairs of the State 
in relation to the exercise of sovereign power, so that if acts are 
committed by Government employees in relation to other activities 
which may be conveniently described as non-governmental or non- 
sovereign, citizens who have a cause of action for damages should 
not be precluded from making their claim against the State. That is 
the basis on which the area of the State immunity against such claims 
must be limited, and this is exactly what has been done by this Court 
in its decision in the case of State of Rajasthan, 1962 SUPP (2) SCR 
989 : (AIR 1962 SC 933)”. 

end on the facts of the case presented before it held :— 


“In the present case, the act of negligence was committed by the 
Poliee Officers while dealing with the property eof Ralia Ram which 
they had seized in exercise of their statutory powers. Now, the power 
to arrest a person, to search him and to seize property found with 
him, are powers conferred on the specified officers by statute and in 
the last analysis, they are powers which can be properly characterised 
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as sovereign powers ; and so, there is' no difficulty “in holding’ that. 

_. the act which į gave rise ‘to’ ‘the presènt’ claim for" darhdges’ bast been 
committed by the employees of the réspoiident airing’ thd: course* of 

i its employment ;" but the” empldyment in * question: being > of the 
_ category “Which Gan ‘claim the special chatactebistic of sovereign 
, power, the elaini™ Cannot be sustaided ‘; “and sọ; we“ inevitably ‘hark 
back. to what, Chir Justice Peacock décided’s in’ 1861 ° áñd ‘ huld “that thé? 

.. present claim i is not “Sustainable”. | ee ee ee 
"13. Though as an abstract proposition’ of law’ it has ‘not béen 
specifically laid down in thé’ above decision’ that’ the 'cifstody of the property 
SO seized and manner ihereof pending’ its Gisposat is' als6’ relatable to 
sovereign ‘powers, “the” Suprenie’ Couit ultimately dismiséed the‘ appeal 
accepting” ‘the deférice ` of the State’ that ‘it was ‘not liable: fot negligence 
of its officers whilé’ dealing’ witl? such’ property in their custody. °° * 3 
i4. The extent of liability of tbe State ‘Government: for return 

of goods seized" or Confiscated “atid Kept’ irí its “ċuštóđy' came up for 
consideration in ihe case of '(3) the State of Gujrat" v.“ Biron ORAMA 
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case éeltain vehicles’ belonging” to’ the evepondélt were seized ' dnd 
ultimately confiscated by "the Custém’ ailtherities." gainst” Such ‘confis- 
cation the respondent preferrrd an appear’ ahd thè“Reveñie ‘Tribunal: set 
aside the order of confiseatio#t and direétéd’ retuti “Of! the’ said vehicles 
to the Tespondent, “The respondent, ‘théreafter, ‘pplied? fór retur of the 
said vehicles but was informed that they' havé been" di isposed ‘of ‘ander an 
order of a “Magistrate passed andér Section 523 of ‘the “Code “of ‘Criminal 
Procedure and that the sale proceeds 'wérd handed over to*¥ cteditor of the 
respondent” under an attachment order paised i in his favour!’ Te’ ‘respon- 
dent, thereafter, ‘filed ` a suit for’ thé ‘rétura of *thé”'sdid’‘ vehicles; in the 
alternative, for their value: ‘on the ground that pursuant to fhe order of 
the Tribunal, which in ‘the: absefice” ‘of “any ‘proceédings ‘agaist ‘it had 
become f final, ‘the’ State’ ‘Government ‘ was bouid’ to hand ove? ‘thé said 
vehicles. “In ‘resisting the suit the, State Government ilista ‘various’ pleas 
but did not ; raise any contention’ therein had it Was not liable ‘for any 
tortious ¢ act cominitted in respect « of the said “goods! and’ Vehicles ‘by any 
one of its : servants, "The suit „was decreed ' by the ‘Thal ‘Court‘and the 
appeal preferred by the State in the High Court was also) disinissed. In 
the Supreme Court it was contended on behalf of the’ State of Gujrat 
that since the goods were seized ‘by ‘a compétént’ offickr, “the ‘sdidure’ was 
lawful and ‘that, the itniost’ that’ could’ be’ alleged in the éircumStances 
was that one òr the other SetVerit was guilty? of négligencednd *that the 
State Government was sof lidble ‘for ahy ‘tortiéus acts of “its cervante. 
The ; earlier decisions of the ‘Supreme Court in (4) Staté of: Rajastan v, 
Mst. Vidhyawati (AIR 1962 SC 933)" dnd“ Kasturilal: Y: State of U. P. 
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(AIR 1965 SC 1039) were reférrdd’to iñ ‘support ‘of.‘stich'contention. In 
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da dismissing the appeal the, Supreme, Court firstly found that the seizure of 

the vehicles was earried out with, jurisdiction and the order, of ‘confiscation 

was also made by a competent officer with jurisdiction. It was also’ held 

by the Supreme Court that the appellant could possibly contend that 

as the vehicles were sold pursuant to a judicial order no liability’ would 

be attached on the State Government for’ their disposal ‘by públic auction 
eand't ‘then Observed :— 7 Se Ee aR E 

“But between’ their séizure ahd tlie~'atietion there’ wasa sty) imp- 

licit from the provisions of the Act tò take réasonable care of the pro- 

it, Perty seized. Th;s'i is 30 because the order of confiscation was not: final 

and was subject to an. appeal and a revision ‘before the Home Member 

and Jater on before tite’ | Revenue ‘Tribunat after” J unagadh merged 

“om in., the State of Saurashtra in 1948:49. The appelldat- -State 

was aware that the order of seizure and confiscation was not ‘final being 

, Subject to an appeal and was Jable” to be set aside either in appeal or 

‘in revision. _It was also aware that if the’ ‘said order ‘was‘sét aside, the 

property would have to be retiirned to the owner thereof in the same 

State in which it was seized except ‘as tò normal depreciation. -~ In spite 

vot this clear’ position, while” the appeal ` Was ‘still’ pending before the 

_ Revenue’ ‘Tribunal’ and ‘without waiting ‘for ‘its ‘disposal, ‘it~ allowed its 

` policë authorities to have it dispesed ` of as unclaimed property. The 

_State Government * was fully aware, ‘firstly by ‘réason ‘of the -pendeney 

of the appeal and secondly because the application ' under ‘Section 523 

a expressly mentioned the’ person ‘from ‘whom’ the said «vehicles! + were 

“seized, that the vehicles Were and” ‘could not ba said to'be ‘unclaimed 

‘property. To the ‘circumstahees; the : State‘ Government. was during 

‘the pendeney of the appeal under a statutory’ duty -to take reasonable 

care of the said vehicles which on the said appeal: being decided against 
it'were Jiable to be-returned:to their.owner.”’. .. . ` 

/ t44-%15, The Supreme Court then proceeded to, ascertain | whether the 

- appellant:-was in the.position of.a_.bailee in respect, of the property and 

' held that the State had a legal. obligation to..preserve the property intact 

‘- and-also the obligation to ‘take. reasonable care, of it so, as to enable the 

“+ Government to'return it-in the same. condition va which tt, was seized and 

“-the position of the State. Government.,yntil., the. order, of., confiscation 

‘became final-was that'of'a bailee.and on such jfindjng held : a er 

u 8 4 Pif that is thescorrect..position, ence the,, Revenue Tribunal set 

' ‘aside the order ofthe Customs: Officer and. the, Government became 

` liable to return the goods, the vowner. had. the right, either to. demand 

- the: property seized. or its! value, if, .in the meantime, the State Govern- 

'. Isurnent had precluded itself from returning the, property either, by its 

i owntactior that.of its: agent „er servants. „This, was precisely the cause 

ts + of action on: which the respondent’s, suit, was grounded., , The fact that 

an order for its:disposal was. passed by.a Magistrate, would not in any 
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way interefere with or wipe away the right of the owner to demand 
the return of the property or the obligation of the Government to 
return it.” 


The Supreme Court, further held :— 


“Evean if the Government cannot be said to be in the position of 
a bailee, it was in any case bound to return the said property by 
reason of its statutory obligation er to pay its value if it had disabled” 
itself from returning it either by its own act or by any act 
of its agents and servants. In these circumstances, it is difficult to 
appreciate how the contention that the State Government is not liable 
for any tertuous act of its servants can pogsibly arise.” 
and lastly held that the two decisions referred to had no relevance in 
view of the pleading of the parties and the cause of action (emphasis 
Ours) on which the respondent’s suit was based. 


16. The fact of the case of Kasturilal (Supra) and of the case before 
us being almost similar, it would apparently lead to the cenclusion that 
the instant appeal is liable to be dismissed but there is one significant fact 
which, in our view, distinguishes the present case and brings it nearer to 
the case of Menon Md. (Supra). In the instant case the cause of action 
of the plaintiffs is based upon an order directing return of the goods by a 
competent court of law. In paragraph 14 of the plaint it has been catego- 
rically stated by the plaintiffs that the cause of action of the suit arose at 
Mathabhanga and in the town of Cooch Behar within the jurisdiction of 
the Court from 1-6-60, the date of the passing of the order of the learned 
Sessions Judge for the return of the goods and also from 5-9-61, after the 
expiry of two months from the service of notice under Section 80 of „the 
Code ef Civil Procedure. 


17. The order of the Sessions Judge passed under Section 517 
of the Code of Criminal Procedure 1898, in absence of any proceeding 
against it became final and the respondent was bound to comply with the 
said order having been passed by a competent court of Jaw in exercise of 
Statutory powers. With the finality of the order a statutory right accrued 
in favour of the plaintiffs to get back the goods anda corresponding 
statutory obligation devolved upon the respondent to return the goods 
irrespective of their obligation as a bailee. When the cause of action 
is based on such statutory rights the defence of the respondent State for 
its immunity for any tortious act ofits servants cannot arise’ as held by 
the Supreme Court in the case of the State of Gujrat v. Memon Mahammed, 
(Supra). It is.true that in that case unlike the present case, no defence was 
raised by the State that it was not liable for any tortuous act committed 

by its servants but then op going through the decision, we are of the view 
that the Supreme Court while laying down the proposition of law did not 
rest its decision merely on the absence of such pleading. 
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18. In consideration of the faets of the instant case, it must, there- 
fore, be held that the respondent State was bound to return the goods 
by reason of the legal obligation created by the order of the Court. The 
welief that was prayed for by the plaintiffs in the suit was not for 
compensation for loss caused by the negligence either of the State Gover- 
nament or any of its employees and the suit was founded on plaintiffs’ fright 
éo get back the seized goods pursuant to the order of a competent Court 
of law. Ia view of the cause of action on which tke plaintiff’s suit is 
based, the defence of the State Government that it was not liable for the 
negligence of its servants cannot arise nor can it be allowed to stand. 


19, Qn the conclusions as above, the judgment of the trial court 
to the extent it disallowed the plaintiffs’ claim for return of the gold and 
the cash money seized and that of the appellate court below dismissing 
the appeal cannot be sustained. Since the seized currency notes and the 
gold have already been misappropriated, the plaintiffs are entitled to the 
alternative claim of Rs. 5,077/-. 

20. In the result, the appeal is allowed and the judgment and the 
decree of the appellate Court and those of the trial Court rejecting the 
plaintiffs’ claim for seized cash and gold are hereby set aside. The 
plaintiffs shall get a further decree for Rs. 5,077/- being the value of the 
gold and seized cash as claimed besides the decree already passed by the 
trial Court. The plaintiffs shail also get the costs of both the Courts 
below, and the costs in this Court at exparte rate as none appeared on 
behalf of the respondent State of West Bengal at the hearing of this 
appeal. 

Bhattacharya, J. : I agree. 

T.K.M. 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta 
Decision: February 28, 1978 
Provabati Das & Ors. jis a (PI) Appellants 
Versus 
R. R. Joneja a i T (Deft) Respondent” 


West Bengal Premises Tenancy Act (12 of 1956), Secs. 2(d) and 13(1) 
(a)&(i)— Definition of ‘landlord’ — Grounds for ejectment— Default in payment 
of rent—Deposits made with Rent Controller—Validity of such deposits— 
Sub-letting—Onus on defendant to establish by evidence that there is no sub- 
letting —Failure to discharge burden of proof—Court is entitled to make 
adverse inference against defendant — No scope for equitable consideration 
even though whole amount on account of arrear rent has been deposited. 

*Appeal from Appellate Decree no. 508 of 1972. 
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> ou The plaintiffschad, instituted an ejectment,suit.against the | ,respondgpe 
herein „on the ground „of. default in, payment, of, nent, an¢ , also,,on the 
ground of,,sub;letting. ,Thejtrial.court decreed, the snit but ọn appeal .. by 
defendant-tenant the lower appellate. court reversed the .9¢ cision, „g the 
trial court.and dismissed ;the -suit, n Hence, this, second appeal, bya. the 
plaintiffs... ria. i ete eI FOE CTL. Sg aoa rete 
n: The: plaintiff;appellants, conteaded that, the, deposits „of, rent, with 
the Renti Controller: were, invalid, deposits bging, made, dna the „pame , of 
Provabati -only.in her:persopal capacity, and, pot, in any, other, capacity 


while the defence case in the written statement was that Provabatt was 
the sole Jandlord,,a case not given Up, during” ‘trial. ‘As’ to sub-letting, 
din view, of, the admitted, position, ‘the Onus, was on, the | defendant ‘to 
£stablish, that there was ‘no. sib-letting in thie absence” whereof, the” court 
„may draw, adverse inference as against him. 0 Oa ' ee m 
HELD: The defence case” as’ made”. out in the written sidfement™ is 
„that Provabati (plaintiff no. 1) is the sole landlord “of : ihe” Suit ` premises. 
The rent receipts. ave not been produced ‘but inthe" Stnt counterfoi book 
the counterfoil rent receipts for some months in “1959 ' describe’ tite: “owners 
as Proyabati_ and Ors"? while” signature "of Protabati describes’ heias 
self, and for minor sons’. It" is ‘this ‘obvious “that ` the’ defendant ` "had 
notice that, Provabati and her minor Sons were’ his landlords”even “ih: 1959. 
Notwithstanding such receipts as indicated ih the cotinterfoil book ‘kept in 
_ usual course of business, | thé defendant persisted in this" tase” that” Provabatt 
alone was her landlord in his application for deposits of rent filed on 1072.60 
and deposited rents accordingly till June l 966 in the same manner. 


Thereafter it appears that in his application’ “dated I 9.767 oP the month 
of July 1967 the defendant stated_that the plaintiffs were *his landlords 
and deposits thereafter were made in the names of all the plaintiffs. 

It is obvious that such deposits upto June 1966 prima facie were 
invalid being made: if-the:nametof. Preyabati,glone.1:-There is no dispute 
that the husband of:Provabati was:the original dandlord and after his death 
his heirs and legal répresentatives:became thg: landlords which was indicated 
‘in'thecrent.¥éteipts. .The defendant had neither, pleaded nar,praved that 
any fresh tenancy was created .by Provabati after her husband’s death 
“isotethabeit wasvobvious that the original tenancy continued., It is true 
‘that «the rent receipts did not) disclose, the names of the other, plaintiffs 
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uname of Provabatijns[aling „in the application, further that. he, ad bona- 
z fide doubtsiias to, the, person, Qf persons {9 whom, ERR Was Payable in pro- 
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Instead;sthe deposits Were made RY she defendant in dhg RAME of oTe par 
alone who, according tothe defendant, was his sole landlord; > 
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The lower appellate court had held that even so the deposits were 
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valid as, Provabati, was entitled to receive the rent whether or not on her 
own account even asthe natural “guardian of “Wie minor wons “who were 
corsharer, landlords. Apart from the fact that such position was con- 
trary do. the. efence case, the person contem plated tinder’clause (d) of 
section 3 of the’ Act may be a Yustee:) a ‘guarilian, ‘un “authörisèd repre- 
sentative or a Manager, Receiver bad § She likes’ ‘Even then tthe cperson in 
esuch a "situation, is ‘entitled to receive’ rent on behalf -of . thes landlords in 
such - capacity and nol ‘in his persohal name.or capacity Such capacity 
of a “person to rbéetve- ‘rent’ as’*Jandlord' imust::be disclosed in the 
application “for deposit of- rent ard the deposit “is to be made 
accorilingly “46 thé’ credit?! of the person’ in such -Capacity:iand cannot 
be” nade in, the petsondl narhe’ ‘ofa suth person, ‘Accordingly there. is uno 
escape fidts He ' position fat the defendant mist be deemed: to be:a 
defaultër “ in payne of tent ‘upto Jute’ 1966; upto'which - date: the deposits 
were made in thena name of Provabati*“as ‘the sole landlord in! her -personal 
name > and. ot J in any othiey edpacity. > Farther ‘theré isn’: excuse:for his--not 
depositing | rent m the } hames of all He” plaintiffs for “May dnd June: 1967 
as was done for subsequent Ñi -months hen hië- yis made aware vof vall the 
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i Si Sub- letting like Tease’ isa tralisfer' ‘by the’ lessee of a right to’ enjoy 
the “household property ‘in whdle’“or -in pdrt for a ‘certain ‘time or -in 
perpetuity in consideration ofa price paid or promised or money, share 
of crop, Service or other thing of palie! > If person is ‘given an exclusive 
right of enjoyment € of property a H portion thereof for! consideration. of anyth- 
ing of value, such Tight’ may “amount to an interest in ‘property ús” sub’ ‘léase 
or sub- letting. When 2. person ‘is ' found tobe" att possession of property 
apparently exclusively under a tenant I tt may not always.’ be possible for “the 
landlord. to. “establish, that sich darting Of ' possession: dnvounts -t0 sub- 
lettin In such a case, when 10 session Bye any person under a tenant: is not 
disputed, ‘it will be ‘for the’ tenant to ëstablish that‘ inspite of the: ern 
of the premises. or a portion thereof” “by ‘such’ person’ under him 'there-' 
no sub: ;lesting “as contemplaied i in ‘law, ds thé relevant facts are-svithin ie 
special keno ledge.” Failure 1 10 ý prodice relevant évidehce’on this ‘aspect may 
entitled 1 the _ court to. make an adverse “infevende‘agaihst'him:"' 1 t 

T he ‘defendant had been defaulting’ in Payment ¢ of rent ds" the’ déposits 
made byi him with ihe" "Rent Controller: are invalid in ‘laiv“and ‘there- is ‘no 
scope. for, ai equitable consideration even’ though all amounts t'on- account 
of: arregr rent ‘had been deposited,’ aiid the defendant had'not been’ residing 
in the suit premises over 8/9 years prior to ‘the’ institution of the suite. The 
plaintiffs, accordingly are ensitléd' to a decree’ ‘the groue af Ce snui 
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(3) Kunbhan Laksmanna v. Tanjirala Venkateswaralu, AIR 1949 


PC 278 
Dr. S. Das and Mrs. Monjuli Sen Gupta ee . for the Appellants 
Hirendra Chandra Ghosh and Mrs. Gian Kaur... .. for the Respondent 


The judgment of the court was as follows :— 

This isan appeal against a judgment of reversal. The plaintiffs 
instituted the suit on January 10, 1968 for recovery of possession O 
the suit premises comprising three rooms, kitchen, bath, privy and 
balcony of the Second floor of premises 23/A, Justice Chandra Madhab 
Road, Calcutta, held by the defendant under the plaintiffs as a 
monthly tenant. The rent of the suit premises was Rs. 68/- per month 
according to English calendar month. The tenancy was determined by a 
notice to quit determining the tenancy with the expiry of May, 1967 
which was duly received by the defendant. Fhe grounds for eviction 
which are now material were that the defendant was a defaulter in 
payment of rent from January, 1960 and further that he had sub-let the 
suit premises to one J. C. Khosla without the knowledge and consent of 
the plaintiffs and with his family and belongings shifted to 27, Rowland 
Road, Caleutta. As thé requisition under the notice was not complied 
with the suit was instituted for the recovery of possession and for mesne 
profits. 

2. The defendant contested the suit by filing a written statement, 
_ stating, inter alia, that he was a tenant under the plaintiff No. 1, Provabati 
Das and paid rent to her directly. On her refusal to receive rent on due 
tender he deposited the monthly rent, as and when the same become due, 
with the Rent Controller to. the credit of the said landlady till the 
institution of the suit. It was accordingly denied that he was a defaulter 
dn payment of rent. As to subletting it was stated by the defendant that 
he did not shift with all his belongings and J. C. Khosla, his near relation 
was residing there with his permission, but there was no sub-letting. 
It was accordingly submitted that the suit should be dismissed. 

3. On a trial en evidence, the learned Munsif found that the 
notice was valid, legal and sufficient both under Section 106 of the Transfer 
of Property Act as also under Section 13(6) of the West Bengal Premises 
Tenancy Act 1956 and was duly served. It was however found that the 
defendant was defaulter from January 1960 to June 1967 but it was not 
possible to held on evidence adduced that the defendant had sub-let the 
premises as he had possession of one room and had not removed all his 
belongings. The suit was accordingly decreed. 

4. On appeal, it was held that Provabati Das was entitled to 
receive the rent on her account as also on account of her sons then 
minors as their natural guardian and under the provisions of law, as 
contained in Section 2 of the Act, she was the landlord and as such 
deposits in her name were valid and legal. In regard to sub-letting, the 
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defendant’s evidence that the premises were not sub-let but his relative | 
J. C. Khosla was permitted to live there while some of his belongings 
were kept in the suit premises, was accepted. The appeal was accord- 
ingly allowed and the suit was dismissed. 

5. In support of the appeal Mr. Das submitted that both findings 
eare unsustainable in law. The deposits of rent were invalid being in 
name of Provabati only in her personal name and not in any other 
Capacity while the defence case in the written statement was that Provabati 
was the only landlord, a case not given up during trial. As to sub- 
Ivtting in view of the admitted position, the onus was on the defendant 
to establish that there was* no sub-letting in the absence whereof the 
courts should have made adverse presumption against him. 

6. Mr. Ghosh on the other hand contended that the deposits 
were made bonafide on her representation and accordingly, as all rent 
was duly deposited and nothing was due, the defendant should not be 
held a defaulter on technical grounds Further payment to one Jandlord 
is payment to allas has been held by judicial authorities. He referred 
to the decision in (1) Ahamudeen v. Girish Chandra, ILR 4 Cal. 350 in 
which it was held that a co-sharer was not entitled to his share of the 
rent from the tenant when he had paid according to the system of 
joint collection of rent to other co-sharers. Reliance was placed on the 
decision in (2) Kanji Manji v. Trustees of the Port of Bombay, AIR 1963 
SC 468 where the ` court observed that when once it is held that the 
tenancy was joint, notice to one of the joint tenants was sufficient and 
_the suit fot the same reason was also good. It was submitted that on 
this principle, payment of rent to one landlord was also valid and legal. 
Certain oiner decisions were cited which do not appear to be relevant 
to the controversy. 


7. As will appear from the written statement, the defence case was 
that Provabati, plaintiff No. 1, was the landlord of the suit premises. In 
evidence D.W. i, the defendant stated that after the death of the prede- 
cessor landlord, only Provabati became his landlady and other plaintiffs 
did not become his landlords. The rent receipts were not produced by 
the defendant to support his case but in the rent counterfoil book Ext. 
2 the sounterfoil rent receipts for some months in 1959 in printed form 
describe the owners as Sri Provabati Das and ‘ors’ while the signature of 
Provabati Das describes her as ‘self and for minor sons’. Itis thus obvi- 
ous that the defendant had notice that Provabati and her minor 
sons the present plaintiffs were kis landlords even ia 1959. Notwithstan- 
ding such receipts as indicated in the counterfoil book kept tn usual course 
of business, the defendant persisted in his case that Provabat? alone was 
his landlady in his application for deposit of rent filed on February 10, 
1960 (Ext. 10) and deposited rent accordingly till about June 1966 in the 
same manner. Thereafter, tt appears, in his application dated July 19, 1967 
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for month of July 1967, the defendant stated that the plaintiffs were his 
landlords and deposits thereafter were made in the name of the plaintiffs. 


8. Itis obvious that such deposits upto June 1966 prima facie were 
invalid being in the name of Provabati alone. There is no dipute that the 
husband of provabati, Dr. M. Das was the original landlord and after his 
death his heirs and legal representatives became the landlords which was i 
indicated in the rent receipts. The defendant had not pleaded or proved 
that any fresh tenancy was created by Provabati after death of the pred- 
ecessor landlord so that it was obvious that the original tenancy continued. 
It is true that the rent receipts did not disclose the names of other plaintiffs 
describing them only as “‘others” or “minor sons”, even so the defen- 
dant even if he had no obligation to enquire could deposit the rent in the 
name of Provabati, stating in the application further that he had bonafide 
doubts as to the person or persons to whom rent was payable as provided 
in Section 21 (1) of the Act. Instead, the deposits were made in the name of 
Provabati alone who, according to the defendant was his only landlord. In 
this state of affairs, the principles laid down in the above decisions have 
no relevance. 

9. The appellate court had held that even so the deposits were 
valid as Provabati was entitled to receive the rent whether or not on her 
ewn account even as a natural guardian of minor sons who were cosharer 
landlords. Apart from the fact that such position was contrary to the 
defence case, the person contemplated under Clause (d) of section 2 may 
be a trustee, a guardian, an autherised representative or a Manager, 
Receiver and the like. Even so the person in such a situation, is entitled to 
receive rent on behalf of landlords in such capacity and not in his personal 
name or capacity. Such capacity of a person to receive rent as landlord 
must be disclosed in the application for deposit of rent and the deposit is 
to be made accordingly to the credit of the person in such capacity and 
cannot be made in the personal name of such person. Accordingly there 
is no escape from the position that the defendant must be deemed to bea 
defaulter in payment of rent upto June 1966 upto which date the deposits 
were made in the name of Provabati as the sole landlady in her personal 
name and not in any other capacity (Ext. D series). Further there is no 
excuse for his not depositing rent in the names of all the plaintiffs for May 
and June, 1967 as was done for subsequent months when he was made 
aware of all landlords by the notice to quit, as will appear from his letter 
of May 27, 1967 (Ext. 1 b) which he ultimately did in the names of all 
plaintiffs for July 1967 (Ext. 10 a). 

10. As to sub letting Mr. Ghosh has submitted that the finding of 
the Courts below on this issue is conclusive. Asa pure question of fact 
the position is undoubtedly so but it is also the admitted by the defendant 
that the suit premises, except one room, had been in possession of a 
relation of his who had been ‘residing there with his family. It is not 


1978 (1) CLJ] Provabati Das v. R. R. Joneja 595 


disclosed what is the consideration for the accommodation as it would be 
inconceivable that the defendant would indulge in the charity of payment 
of rent for a long span of years from 1965-70 while it is also the admitted 
position that the defendant shifted from the suit premises since the end of 
1959 Further itis not necessary that the entirely of the suit premises 
e should be sub-let as a sub-letting in whole or in part of the tenanted prem- 
ises would attract the operatien of clause (a) of section 13 (1) while it is 
also not the case or evidence of the defendant that he at the material time 
had any control or could exercise any act of possession in respect of the 
portion in the suit premises in occupation of the alleged licensee. In the 
context of the attending cirgumstances, it is obvious that exclusive possess- 
ion of part of the premises was given to the alleged licensee while there 
is no evidence from either side about the consideration for such accom- 
modation though it was the defendant to establish his special defence 
affirmatively on this aspect. 

ii. Sub-letting like lease is a transfer by the lessee of aright to 
enjoy the leased property in whole or in part for a certain time or in per- 
petuity in consideration of a price paid or promised or money, share of 
crop, service or other thing of value. If a person is given an exclusive 
right of enjoyment ef property or a portion thereof for consideration of 
any thing of value, such right may amount to an interest in property as 
sub-lease or sub-letting. When a person is found to be in possession of 
property apparently exclusively under a tenant it may not always be possi- 
ble for the landlord to establish that such parting of possession amounts 
to sub-letting. In such case, when possession by any person under a 
tenant ig not disputed, it will be for the tenant to establish that inspite 
of the possession of the premises or portion thereof by such person under 
him, there is no subeletting as contemplated in law, as the relevant facts 
are within his special knowledge. Failure to produce relevant evidence on 
this aspect may entitle the court to make an adverse inference against him. 

12. In the ease before us, the defendant did not establish by 
evidence that there is no transfer of exclusive possession to his alleged 
licensee for any consideration of value on the face of the admitted 
possession of at least a portion of the suit premises by a relation of his. 
The court accordingly was entitled to draw adverse inference against the 
defendant which was not alene on a mistaken notion of onus which in 
the context of the admitted position shifted on the defendant as observed 
in (3) Kumbhan Laksmanna v. Tangirala Venkateswaralu and others, AIR 
1949 PC 278. However as the result of the litigation is also equally 
dependent on the issue of default, it is not neces$ary to express a final 
opinion on a mixed question of law and fact for the first time in this 
Court. 

13. As we have seen, the defendant had been a defaulter in pay- 
ment of rent as the deposits made by him are invalid in law and 
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there is no scope for an equitable consideration even though all amounts 
on account of arrear rent had been deposited, and the defendant had 
not been residing in the suit premises over 8/9 years prior to the insti- 
tution of the suit. The plaintiffs accordingly are entitled to a decree on 
this ground and the suit was rightly decreed by the trial court. 

414. Mr. Ghosh submitted that the plaintiffs obtained possession e 
of the suit premises in execution of the decree of the trial court even 
before the period for filing the appeal expired. This fact has no bearing 
on the questions in controversy in this appeal. 

15. The appeal accordingly sueceeds and is allowed and the judg- 
ment and decree of the first appellate court are set aside and those of the 
trial court restored. There will be no order for costs in the appeal in the 
cireumstances. l 


P. R. 
[ CONSTITUTIONAL WRIT )URISDICTION ] 
Before Mr. Justice Tarun Kumar Basu 
Decision: February 9, 1978 
Kanchanoor Bhaskar Shetty M „Petitioner 
i Versus 
State of West Bengal & Ors. m re Respondents* 


Promissory estoppel—When and whether doctrine of promissory 
estoppel can be invoked—Elucidation of. observations of Supreme Court 
made in several reported cases—Arbitrary decision of authority bemg not 
bassed on any recognised principle is capable of being struck down in 
writ jurisdiction of High Court. 

The petitioner made an application to the P. W.D, of the 
Government of West Bengal for grant of a licence for display of Kiosks 
on Street Lamp Posts owned by P.W.D. in the Maidan area and on 
the V.I.P. Road upto the Calcutta Airport. P.W.D. agreed to grant 
the licence on certain terms and conditions but no formal document 
was executed in favour of the petitioner. Meanwhile the Government 
granted such a licence to Respondent no. 2. After due protest, the peti- 
tioner challenged the action of the Government ina writ petition and 
obtained this Rule. 

On behalf of the petitioner the following contentions were raised :— 

(a) The executive decision contained in the letter dated 2.5.77 
conferred three rights on the petitioner, namely, (i) right to be considered 
as the only person as long as the decision stands; (ii) right te prevent 
others from being considered as long as the decision is there and has not 
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beon revoked ; and (ili) right to insist that the Government’s field of 
consideration was restrained and limited by the terms of the decision. 

(b) The Government having already exercised its discretionary 
power in favour of the petitioner by taking the decision, it could not 
arbitrarily or eapriciously disregard the decision already taken or act 
Without any principle at all, 

. (c) The Government in taking the decision was acting in its exe- 
cutive capacity and as such it was bound by the obligation which 
dealings of the State with individual citizens import into every tran- 
saction entered into in the exercise of its constitutional powers. 

(d) The Government* is bound te act in accordance with its 
decision inasmuch as on the basis of the promise therein, thé’ petitioner 
had acted to his detriment, prejudice and predicament. 

(e) The discretionary power having once been exercised, it can 
not be exercised again in a different or opposite manner as long as the 
former decision stands. 


HELD: The statement made by the Supreme Court in paragraph 14 of . 
the case reported in AIR 1967 SC 1427 is a very general statement 
of the proposition that an arbitrary or capricious decision which is not 
based on any principle is clearly capable of being struck down in the 
writ jurisdiction. 

On the basis of the propositions as laid down by the Supreme Court 
in several cases (referred to in the judgment) and on the basis of the 
Statements in paragraph 18 of the petition \vhere it has been stated that 
the petitioner relied on the representation made by the State and thereby 
altered his position to his prejudice and detriment. In paragraph 18 of the 
petition, it is stated that the petitioner has entered into various contracts 
with his clients for the display of advertisements in the said Kiosks. I! is 
significant that neither in the petition nor in the affidavit-in-reply, there ts 
a single documents evidencing sucha contract. It may therefore be legite- 
mately cetended as was contended on the facts of the instant case that there 
are not enough factual materials before the court to attract the doctrine 
of promissary estoppel as is sought tobe done by the petitioner. There- 
fore the doctrine of promissory estoppel cannot be invoked in the present 
case. 

Paragraph 10 of the report in the case of Radhakrishna Agarwal 
(AIR 1977 SC 1496) read as a whole lays down the proposition that after 
the parties have entered intoa contract, the rights and obligations flow 
only from the contract unless some statutes step in.e dan the absence of 
any statutory inhibition, those rights cannot be enforced in the writ 
jurisdiction, At an earlier stage however when the parties are on the 
threshold of forming a contract the State is bound to abide by the consti- 
tutional provisions. For instance, when the State is considering acceptance 
ef a tender submitted by a large number of parties it is incumbent upon 
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the State to consider each and every application for tender, Otherwise 
such a decision would be void as infringing Article 14 of the Constitution 
of India which prescribes for equality of opportunity to every citizen of 
the country. The observations in paragraph 10 of the reported Supreme 
Court case are not authority for the proposition that when the parties 
are at the embryonic stage before the formation of the contract, they can 
claim any higher legal right apart from those conferred hy the Constitution. 
As there is no guestion of any constitutional right involved in the present 
case, the petitioner is not entitled to any right or claim which cun be 
enforced in the writ jurisdiction of the Court. 

The reported decision in AIR 1917 SG 249 is an authority for the 
proposition that when no statutory rights are involyad, then thz doctrine of 
promissory estoppel may be invoked only provided the conditions laid down 
by the Supreme Court in the case of Indo-Afgan Agencies (AIR 1968 
SC 718} are fulfilled. This decision is however no authority for the proposition 
that when the parties are on the earlier stage, prior to the formation of a 
formal contract as required by the Constitution of India they can invoke 
the doctrine of promissory estoppel. 

In the facts of the instant case, the petitioner has not acquired any 
right which can be inforced in writ jurisdiction. 

Cases referred to :— 

(1) Erusian Equipment and Chemicals Ltd, y. State of West Bengal, 
AIR 1975 SC 266 
(2) Union of India y. K. P. Joseph, AIR 1973 SC 303 
(3) Sharpe v. Workfield, LR (1891) AC 173 
(4) Radhakrishna Agarwala and others, v. State of Bihar & Ors., AIR 
1977 SC 1496 
(5) S. G. Jaisinghani y. Union of India and others, AIR 1967 SC 
1427 
(6) M. A. Rasheed and others yv. The State of Kerala, AIR 1974 SC 
2249 
(7) Khudiram Das v, State of West Bengal and others, AIR 1975 
SC 550 
(8) Union of India and others v. Indo-Afgan Ageacies etc., AIR 1968 
SC 718 
(9) Century Spinning & Manufacturing Co. Ltd. and another v. The 
Ulhasnagar Municipal Council and another, AYR 1971 SC 1021 
(10) Bihar Eastern Gangetic Fishermen Co-operative Society Ltd. v. 
Sipahi Singa and others, AIR 1977 SC 2149 
(11) Excise Commissioner M. P., Allahabad etc. v. Ram Kumar, AIR 
1976 SC 2237 
S. S. Ray, Gautam Chakraborty and A. K. Ganguly ... for the Petitioner 
Somnath Chatterjee, N. N. Guptoo, Suprokash Banerjee, ay 
T. K. Bose and Samir Kumar Ghosh oe .. Tor the Respondents 
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The judgment of the court was as follows :— 


The facts of this case may be noted as briefly as possible. 

The petitioner who carries on business under the name and style of 
Classic Advertising made an application on or about 19th January, 1977 
to the Public Works Department, Government of West Bengal for grant 

ofa licence for the display of Kiosks on Street Lamp Posts owned by 
the Public Works Department in the Maidan area and on the VIP Road 
upto the Calcutta Airport. . 

On the 12th March, 1977, an Assistant Chief Engineer of the Depa- 
rtment wrete to the petitioner asking him to submit the drawing of display 
boards for examination by ‘the authorities. Thereafter, the petitioner 
aubmitted the drawings of display boards. 

On the 16th April, 1977 Deputy Secretary IL of the said Department 
wrote to the petitioner to the effect that premission can be given on the 
acceptance of certain conditions as contained in that letter. On the 22nd 
April, 1977 the petitioner made a counter-offer. u 

On the 2nd May, 1977 the Deputy Secretary II of the Department 
gent a communication to the petitioner. This communication is of vital 
importance to the petitioner in the present case and may beset out in 
full herein below :— 

“Dated Caleutta, the 2nd May, 1977. 

Sub :—Grant of permission for display of advertisement on boards 
to be affixed on lamp psots on VIP Road aod Maidan Roads. 

Sir, 

With reference to your No CA: K : 278: 77 dt. 20.4.77 on the 
above subject, I am directed to say that on careful consideration it has 
been decided as follows :— 

(i} Tenure of the permission will be five years for the present 

(ii) Display on boards will be allowed on all lamp posts by the 
side of maidan roads/VJP Road. 

(iii) Rental @ Rs. 12,000/- per annum is acseptable by the PWD 
with the provise that three month's rental against Rs. 12,000/- per 
annum is required to be paid in advance by the Coy. 

(iv) The coy, will get the model advertisement board approved 
by the P.W. Department prior to fixing them on lamp posts. 

(v) The coy will arrange for painting of the lamp posts at its cost 
after every five years at their cost. 

2. Onreceipt of your formal acceptance in writing to the terms 
and conditions spelt out above, further necessary a@tion will be taken at 
this end. ) 

Yours faithfully, 
Sd/- 
S Fi: 


Deputy Secretary 
Il, P.W.D.” 


t 
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Thereafter on the 3rd May, 1977 the petitioner wrote a letter to 
the said Deputy Secretary II the contents whereof may be set out herein- 
below :— 

“Dear Sir, 

Re: Grant of permission for the display of advertisements on 

boards to be affixed on lamp posts belonging to PW.D ° 
We thank you for your letter No. 1013-W(C) dated 2nd May, 1977 gran- 
ting permission for the display of Kiosks (advertisement boards} on lamp 
posts belonging to the Public Works Department on VIP Road aud Maidan 
roads. 

We accept the conditions stipulated only in your letter undar reply 
governing our appointment. 

We would now request you to kindly let us know the procedure for 
paying the first quarterly advance rental amounting to Rs. 3,000/- to 
enable us to remit the amount immediately. An early reply will be appre- 
ciated. 

Thanking you and assuring you of our best services at al! times.” 

Thereafter there was no further correspondence between the parties 
mentioned hereinabove until August, 1977 when there was a demand 
for justice by the petitioner before the moving of the present application. 

2. According to the petition, the petitioner after the letter of 3rd 
May, 1977 by which the terms offered to it by the Public Works Depart- 
ment were accepted was asked for inspection of the model, and offered the 
same for inspection to the appropriate officers of the Public Works 
Department. According to the petition, the petitioner was assured that 
the model would be inspected and approved after the Agreement is 
executed, The petitioner was further assured that immediately on the 
signing of the Agreement in accordance with the terms and conditions 
contained in the letter dated 2nd May, 1977 the petitioner would be 
allowed to commence display of kiosks on all the Jamp-posts in the said 
area. No objection was raised at any time by the respondent No, 1 and/or 
the appropriate officers of the Public Works Department regarding the 
size and type of the display board. l 


According to the petition, on or- about Sth August, 1977 the peti- 
tioner’s Branch Manager was surprised to fiad that approximately 5 or 6 
boards and/or kiosks had been put up in the Maidan area in the name of 
ADWAVE, which is the sole proprietory business of the respondent no. 2. 
Thereafter, the petitioner made enquiries to ascertain whether any order 
has been placed by the respondent no..1 in respect of the kiosks in the 
Maidan area and on VIP Road in favour of the respondent No. 2. 
According to the pititioner, the final decision for putting up all kiosks in the 
Maidan area and on VIP road as given by the respondent no. 1 in its 
Jetter of 2nd May, 1977 is still valid and binding on the respondent 
no. |. 
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According to the petition, the petitioner apprehends that after the 
said final decision contained in the letter of 2ad May, 1977 and its accep- 
tanee by the petitioner by the letter of 3rd May, 1977, the respondent no. l 
has wrongfully and illegally passed an order of erection of advertisement 
boards and/or kiosks in the said area in favour of the respondent 

"ho. 2. 

In paragraph 18 of the petition it is stated that the petitioner has 
purchased raw materials for the manufacture of over one thousand 
kiosks and has incurred expenses and also widely published to its clients 
for entering into contracts and has entered into various contracts with 
these clients for display of advertisements inthe said kiosks. In the 
circumstances, the petitioner bas acted to its detriment and the respondent 
no. 1 is not entitled to resile from the same and/or grant permission to 
any one except the petitioner. 

3. On the basis of the aforesaid facts, the petitioner challenges the 
grant alleged to have been made in favour of the respondent No. 2 on 
various grounds and prays for a writ of Mandamus to withdraw, cancel and 
rescind any permission that may have been granted to the respondent No. 
2 and for a direction that the decision contained in the letters dated 2nd 
May, 1977 and ils acceptance by the petitioner dated the 3rd May, 1977 
be carried out. 

4. The circumstances relating to the grant of permission to the 
respondent No. 2 do not appear from the petition naturally because the 
petitioner was not familiar with the details thereof. They however appear 
in full in the affidavits and Annextures thereto of both the respondent 
no.1 and the respondent No.2 and may be briefly noted. 

5. According to the affidavit-in-opposition of the respondent 
no. 2, he is an English Honours Graduate from the Calcutta University 
who could not secure suitable emloyment and as such decided to embark 
on business venture in advertising sales and services. He stated 
contracting advertisers and did some small publicity jobs. He also 
approached the Bank of Baroda and obtained small loans for 
carrying out the aforesaid work. According to the respondent No. 2, he 
occasionally went to the Office of the Calcutta Corporation in connec- 
tion with his work and in July, 1976 he met Ashoke ‘D’ Fenn, the Branch 
Manager of the petitioner at the office of the Calcutta Corporation and 
got acquainted with him. They gradually become friendly and he was 
told by the said Branch Manager that they were interested in obtaining 
the exclusive right to display advertisment of kiosk$ in and around the 
city of Calcutta and suggested that if the respondent No.2 could obtain 
licence from the Corporation of Calcutta in their favour, the organisa- 
tion would take him as a partner with a suitable share in the profits of 
the firm. Thereafter there is a wrong narration in paragraph 2 of the 
said affidavit as to the future developments. The sum and substance 
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of these allegations is that after the contraet with the Corporation of 
Calcutta was entered into the deponent was let down by the petitioner 
in the matter of the promise to take him as a partner. 


6. In the circumstances, on or about 17th May, 1977 the petitioner 
applied to the Puolic Works Department of the Government of West 
Bengal for grant of a licence to put advertisements on kiosks on the streete 
lamp posts in Maidan area and VIP road fora period of 10 years and 
offered an annual licence fee of Rs. 15,000/- for utilisation of the said 
light posts. A oopy of the said letter has been set out in annexure “A” 
to the affidavit of the respondent no. 2, Goutam Ghosh. 

7. Bya letter dated 29th June, 1977°the respondent Ghosh was 
informed that the Government of West Bengal has decided to grant 
permission as prayed for on, the terms and conditions contained in the said 
letter. The said letter is important for the purpose of this case and may 
` be set out hereinbelow :— 

“Sir, 
Sub: Grant of permission for display of advertisements on 
boards to be affixed on lamp posts on V.I.P. Road and Maidan Roads. 
With reference to your letter No. AW/PWD-K/50]. 17.5.77 I am dire- 
ected to say that it has been decided to grant permission in your favour 
for the above-noted purpose on the following conditions : 

(i) Tenure of the permission will be for one year at the first 
Instance. 

(ii? Rental @ Rs. 15,000/- (Rupees fifteen thousand) only per 
annum is acceptable by the P.W.D. with the proviso that three months’ 
rental against Rs. 15,000/- per annum is required to be paid in adva- 
nce by you. 

(ili) The model advertisement board will be approved by the 
Public Works Department prior to fixiag them on lamp posts. 

2. A draft agreement incorporating the above terms and condi- 
tions may please be furnished at this end for taking further necessary 
action.” i 


8. Thereafter, the draft agreement was sent by the respondent Ghosh 
which was sent back to the respondent Ghosh by the Deputy Secretary II 
by his letter dated 14th July, 1977 for execution. Clause 5 of the draft 
agreement which is not to be feund in the earlier correspondence, and 
was the subject matter of much comment on behalf of the petitioner, may 
be set ont hereinbelow : 

“(5) Should the Licensee duly and punctually pay the fees herein 
prescribed and duly and faithfully observe the obligations on his part 
herein contained, the Licensee shall have. the eption for renewal of 
the Licence from year to year upon giving a month’s previous notice 
in writing to the Government.” 
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9, Thereafter. on the 15th July 1977 a formal agreement embodying 
the above terms was executed between the State of West Bengal in the name 
of the Governor of the one part and the respondent Ghosh of the other. 


10. The only other letter of any significance is one dated the 20th 
e July, 1977 whereby the respondent Ghosh was informed that the Gover- 
nment has been pleased to accord sanction to the display of advertisement 
of boards by the respondent Ghosh in terms of the agreement dated 15th 
July, 1977 a copy of which was enclosed. The Government was further 
pleased to direct the respondent Ghosh to deposit the first instalment fee 
of Rs. 3750/- with the Execytive Engineer, P.W.D., City Division, Writers 
Building, top floor. Block V, Calcutta-1 forthwith in terms of Clause 3 of 
the agreement cited above. 

11. It is not in dispute that no forml contract in terms or Article 
299 of the Constitution was executed between the petitioner and the State 
of West Bengal containing the terms of the decision embodied in the letter 
of the 2nd May, 1977 as accepted by the petitioner by his letter dated 
3rd May, 1977. 

12. Mr. Siddhartha Sankar Ray, learned counsel appearing on 
behalf of the petitioner, did not seriously contend that there was a formal 
contract between the petitioner and the respondent State of West Bengal 
as contemplated by Article 299 of the Constitution of India. According 
to Mr. Ray what the respondent State of West Bengal had done was 
to arrive at an “executive dec’s:on” to grant the contract for the display 
of kiosks in the area mentioned above in favour of the petitioner. In 
support of this contention, Mr. Ray laid considerable emphasis on the 
opening words of the letter of the 2nd May, 1977 which contained the 
Clause “Į am directed to say that on careful consideration it has been 
decided as follows :—” 

13 According to Mr. Ray, the executive authorities of the State 
of West Bengal were empowered to take the decision by virtue of the 
provisions of Article 162 of the Constitution of India read with Article 
298 thereof and also the item nos. 18, 35 and 66 of List II of the Seventh 
Schedule thereof. Mr. Ray relied on the decision of the Superme Court 
in the case of (1) Erusian Equipment and Chemicals Ltd. v. State of West 
Bengal and another, reported in AER 1975 SC 266. 

Reference was also made to the case of (2) Union of Indian v. K. P. 
Joseph and other, reported in AIR 1973 SC 303 (paragraph 10). 

Reference was also made by Mr. Ray to the case of (3) Sharpe v. 
Wakefield reported in LR (1891) AC 173 at page 179, in support of the 
proposition that when an executive decision is not based on any reaso- 
nable ground but depends on some caprice or whim or humour of the 
authority, it can be set aside in exercise of the powers in the Writ 
Jurisdiction. 

Strong reliance was placed by Mr. Ray ona recent decision of the 


604 Kanchanoor Bhaskar Shetty v. State of W. B. [1978 (1) CLI 


Supreme Court in the case of (4) Radhakrishna Agarwala and others v. 
State of Bihar and others, reported in AIR 1977 SC -1496. Beg, CJ. on 
behalf of the Court, observed as follows in the above case. 

“It is thus clear that the Erusian Equipment & Chemicals Ltd.'s 
case involved diserimination at the very threshold or at the time of 
entry into the field ef consideration ef presons with whem the Gover-, 
nment could contract at all. At this stage no doubt, the State acts 
purely in its executive capacity and is bound by the obligations 
whieh dealings of the State with the individual citizens import into 
every transaction entered into in exercise of its constitutional powers. 
But after the State or its agents have entered into the field of ordinary 
contract, the relations are no longer governed by the constitutional 
provisions but by the legally valid contract which determines the rights 
and obligations of the parties inter se.” 

14, According to Mr. Ray, in the instant case the parties were 
on the threshold of a contract but had net become parties to a concluded 
contract in view of the provisions of Article 299 of the Constitution of 
India. Mr. Ray did not dispute the proposition which has been catego- 
rically laid down in a number of recent Supreme Court decisions that 
ence the parties have entered into the formal and binding contract the 
rights and liabilities would be determined by the contract itself and no 
action eould be taken in this forum for enforcing those rights. 

15. In course of his arguments, Mr. Ray formulated a fivefold 
submission which may be noted below : 

The first proposition of Mr. Ray was that the executive decision 
contained in the letter dated 2nd May, 1977 confferred three rights on 
the petitioner viz. (a) right to be considered as the only person as long 
as the decision stands (b) Right to prevent others from being considered 
as long as the decision is there and has not been revoked. (c) Right to 
insist that the Government’s field of consideration was restrained and 
limited by the terms of the decision. 

The second propostion of Mr. Ray was that the Government having 
already exercised its discretionary power in favour of the petitioner by 
taking the decision, it could not arbitrarily or capriciously disregard 
the decision already taken or act without any prineiple at all. 

The third formulation of Mr. Ray was that the Government in 
taking the decision was acting in its executive capacity and as such it 
was bound by the obligation which dealings of the State with the individual 
citizens import into every transaction entered into in exercise of its con- 
titutional powers. i 

Fourthly, Mr. Ray submitted that the Government is bound to 
actin accordance with its decision inasmuch as on the basis of the 
promise therein, the petitioner had acted -to his detriment, prejudice 
and predicament. 
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Lastly, be submitted that the discretionary power having once been 
exercised, it cannot be exercised again in a different or opposite 
manner as long as the former decision stands. 

16. [have set out the propositions as enunciated by Mr. Ray in 
course of his argument. It would appear and it was not disputed by 
e Mr. Ray that there is a degree of over-lapping in the formulations 

f1)(2), (3) and (5). Formulation (4) clearly involves the consideration 
of the doctrine of promissory estoppel. 

17. In connection with the above propositions Mr. Ray relied on 
a decision of the Supreme Court tn the case of (5) S. G. Jaisinghani v. 
Union of India and others, sepotted in AIR 1967 SC 1427. At paragraph 
14 of the Report the following observation occurs :— 


“In this context it is important to emphasize that the ubsence 
of arbitrary power is the first essential of the rule of law upon which 
eur whole constitutional system is based. In a system governed by 
Tule of law, discretion, when conferred upon executive authorities 
must be confined within clearly defined limits. The rule of law 
from this point of view means that decisions should be made by the 
application of known principles and rules and, in general, such 
decisions should be predictable and the citizen should know where he is. 
If a decisions taken without any principle or without any rule 
it is unpredictable and such a decision is the anti-thesis of a decision 
taken in accordance with the rule of law”. 


18. In my view, this is a very general statement of the propesition 
that an arbitrary or capricious decision which is not based on any prin- 
ciple is clearly capable of being struck down in this jurisdiction. This 
propesition cannot be and indeed was not disputed on behalf of the 
respendents. 

Reference was also made to the case of (6) M.A. Rasheed and 
others v. The State of Kerala, reported in AIR 1974 SC 2249 (paras 
8 & 9) where a similar proposition has been laid down. 

Reference was also made to another decision of the Supreme Court 
in the ease of (7) Khudiram Das v. State of West Bengal and others, 
reported in AIR 1975 SC 550. At paragraph 10 of the report Bhagwati, 
J.on behalf of the Supreme Court observes as follows :— 

“There is also one other ground on which the subjective satisfac- 
tion reached by an authority can successfully be challenged and it 
is ef late becoming increasingly important. The genesis of this ground 
is to be found in the famous words of Lord Htlsbury in Sharpe v. 
Wakefild, 1891 AC 173.at p. 179. 

aseene When it is said that something is to be done within 


the discretion of the authorities that something is to be done accord- 
ing to the rules of reason and justice, not according to private 
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Opinion......... according to Jaw and not humour. Itis to be, not 
arbitrary, vague, fanciful, but legal and regular.” 

19. This disposes of all the cases cited by Mr. Ray in support of 
his formulations 1,2,3, and 5, 

20. Formulation no. 4, as I have already indicated deals with the, 
well-known doctrine of promissory estoppel. Reference was made to a 
large number of decisions starting from the decision of Supreme Court in 
the case of (8) Union of India and others v. Indo-Afgan Agencies etc. 
reported in AIR 1968. SC 718. Reference was made to the well- 
known proposition in paragraph 20 of the report which is as follows :— 

“This case, is in our judgment, a clear authority that even though 
the case does not fall within the terms of S.115 of the Evidence Act, 
it is stil} open to a party who has acted on a representation 
made by the Government to claim that the Government shall be bound 
to carry out the premises made by it, even though the promise is 
not recorded in the form of a formal contract as required by the 
Constitution.” 

Reference was also made to the case of (9) Century Spinning & Monu- 
facturing Co. Ltd. and another v. The Ulhasnagar Municipal Council and 
another, reported in AIR 1971 SC 1021 where tke proposition laid 
down in the case of (8) Unionof India v. Indo Afghan Agencies Ltd. 
reported in AIR 1968 SC 718 has been followed and similar proposi- 
tions laid down. 

21. On the basis of the above propositions laid down by the Su- 
preme Court and on the basis of statements in paragraph 18 of the peti- 
tion where it has been stated that the petitioner relied on the. representa- 
tion made by the respondent no. 1 and thereby altered his position, to 
his prejudice and detriment. In paragraph 18 of the petition, it is stated, 
as I have already indicated, that the petitioner ha& entered into various 
contracts with his clients for display of advertisements in the said kiosks. 
It is significant however that neither in the petition nor in the affidavit- 
in-reply filed by the petitioner there is a single document evidencing such 
acontract. It may therefore be legitimately contended as was con- 
tended on the facts .of this case that there are riot enough factual 
materials before the Court to attract the doctrine of promissory 
estoppel as is sought to be done by the petitioner. I need not pursue 
this aspect any further. From my observations to be made hereinafter, it 
will appear the doctsine of promissory estoppel cannot be invoked in the 
present case. 

22. Mr. Somnath Chatterjee, learned Counsel appearing on behalf 
of the respondent no. 2, very strongly relied on the decision in the case of 
(10) Bikar Eastern Gangetic Fishermen Co-operative Society Ltd. vy. Sipahi 
Singh and others, reported in AIR 1977 SC 2149. At paragraph 10 of 
the Report it is observed as follows :” 
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“In the instant case, it is obvious that the settlement of the Jalkar 
with respondent No. | was not made and exeeuted in the manner 
prescribed by Article 299 of the Constitution. Accordingly, it could 
not be said to be valid and binding on the State of Bihar and tepon- 
dent No. 1 could not base his claim thereon”. 
eParagraphs 13 and 14 of the Report were also strongly relied upon on 
behalf of the respondent and may be set out hereinbelow : 

(13). The doeirine of promissory estoppel could also not be 
pressed into service m the present case, as it is well settled that there 
cannot be any estoppel against the Government in exercise of its sove- 
reign legislative and execative functions, (see Excise Commissioner, U.P. 
Allahabad v. Ram Kumar, AIR 1976 SC 2237). 

(14) The decision of this Court in Union of Indiav. Mis. Indo 
Afghan Agencies Ltd, (1968) 2SCR 366 (AIR 1966 SC 718) on which 
Strong relience is placed ty counsel for respondent no. 1 is clearly disti- 
nguishable. In that case unlike the present one, the respondents were 
not seeking to enforce any contractual right. They were merely seeking 
to enforce compliance with the obligation which was laid upon the 
Textile Commissioner by the terms of the expert Promotion Scheme 
providing for grant (by way of incentives to exporters of woollen 
textiles and goods) of Entitlement certificate to import raw materials 
of a total amount equal to 100 per cent of the F.O.B value of their 
exports. Their claim was founded upon the equity which arose in their 
favour as a result of the representation made on behalf of the Gover- 
ament in the aforesaid Scheme, the exports of woolen goods made by 
them to Afganistan acting upon the representation and curtailment 
of the import entilement by the textile Commissiener without notice 
to them”. 

23. Reference was made in this connection to the decision of the 
Supreme Court in the case of (11) Excise Commissioner U.P. Allahabad 
etc. V. Ram Kumar, which has been referred to in the above noted case 
and is reported in AIR 1976. SC 2237. In that case their Lordships of the 
Supreme Court held as follows :— 

“that the faet that sales of country liquor had been exempted 
from sale tax atthe time of auction of licences to sell sueh liquor 
by retail, could not operate as an estoppel against the State government 
and preclude it from subjecting the sale to tax if it felt impelled to do 
so in the interest of the revenues of the State which are required for 
execution of the plans designed to mect the ever, increasing pressing 
needs of the developing society.” 

24. Mr. Naranayan Guptoo, learned Government Pleader appearing 
on behalf of the respondent no. | raised an interesting question with 
regard to ie constitutional validity of the alleged executive decision on 
which Mr. Ray for the petitioner so strongly relied. Mr. Guptoo drew 
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my attention to the provisions of Article 166(1) of the Constitution of 
India which reads as follows :— 


“All executive action of the Government of State shall be 
expressed to be taken in the name of Governor.” 

25. According to Mr. Guptoo, assuming that the letter dated thee 
2nd May, 1977 addressed to the petitioner amounts to an «executive 
decision, such a decision is in violation of the provisions of Article 
166({) of ‘the Constitution of India and as such unenforcablz. 1 shal 
not pursue this contention further for reasons which will presently 
appear. ° 

26. Having given my anxious consideration to tbe entire case and 
the rival arguments E have come to the conclusion that the contention 
on behalf of the petitioner must fail. The sheet anchor of Mr. Ray’s conten- 
tion is the passage which is contained in paragraph 10 of the judgment of the 
Supreme Court in the case of Radhakrishna Agarwal and others v. State of 
Bihar and others, reported in AIR 1977 SC 1496. When I repeatedly put the 
questio 1 to Mr. Ray as to whether he founded his right under a contract, 
Mr. Ray significantly submitted in the negative. This is because the 
parties had entered into a formal contract or agreement the right under 
such a contract could not be enforced in this jurisdiction. Secondly such 
a contraet being not in conformity with the provisions of Article 299 
of the Constitution of India would clearly be viod and unenforceable as 
a contract. That is why Mr. Ray contended that his rights were not 
based on a contract. 


27. When I enquired whether the parties who have not yet 
entered into the contract but were “on the threshold thereof’, to quote 
the language of the Supreme Court, they could claim any higher right 
than that which can be claimed as the parties te a formal contract. 
Mr. Ray failed to give any other reasons except to submit that this ts 
because the Supreme Court has said so. 

28. The clue to those observations of the Supreme Court in the 
case of Radhakrishna Agarwal noted above is, in my view, founded in 
the latter part of paragraph 10 thereof as pointed out by Mr. Tarun Bose, 
learned Counsel who followed Mr. Chatterjee in his submissions on 
behalf of the respondent no. 2. That latter portion may be set out 
hereinbelow :— 


“No question arises of violation of Article 14 or of any constitu- 
tional provision when the State or its Agents. purperting to act within 
this field, perform ary act. In this sphere, they can only. claim rights 
conferred upon them by contract and are bound by the terms of the 
contract only unless some Statute steps in and confers some special 
statutory power or obligation on the State in the contractual field 
which is apart from the contract.” 
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29. Paragraph 10 of the report in the ease of Radhakrishna Agarwal 
read as‘a whole, in my view, lays down the proposition, that, after the par- 
ies have entered into the contract the rights and obligations flow only from 
the contract unless some statues step in. Inthe absence of any statutory 
inhibition, these rights cannot be enforced in the writ jurisdiction. At the 

ecatlier stage however when the parties are on the threskold of forming a 
contract the State is bound to abide by the Constitutional provisions. For 
Instance when the State is considering acceptance of a tender submitted 
by a large number of parties it is incumbent on the State to consider each 
and every application for tender. Otherwise such a decision would be 
void as infringing Article 14 of the Constitution which prescribes for the 
equality of opportunity to every citizen of the country. These observa- 
tions in paragraph 10 of the above case however are not authority for 
the proposition that when the parties are at the embryenic stage before 
the formation of a contract, they can claim any higher legal right apart 
from those conferred by the Constitution. In my view as there is no 
question of any Constitutional right involved in the present case, the 
petitioner is not entitled to any right or claim which can be enforced in 
this jurisdiction. 

30. In my view Mr. Chatterjee for the respondent No. 2 is obviously 
right when he contends on the strength of the judgment of the Supreme 
Court in the case of the Bihar Eastern Gangatic Fishermen Co-operative 
Society Lid. v. Stpashai Singh and others, resorted in AIR 1977 SC 2149, 
that the above case is an authority for the proposition that wher no stat- 
utory rights are involved then the doctrine of promissory estoppel may 
be invoked only provided the conditions laid dowa by the Supreme Court 
in the case of Union of India and others v. M/s. Indo—Afghan Agencies Ltd. 
reported in AIR 1968 SC 718 are fulfilled. This decision however 
is no authority for the proposition that then the parties are on 
the earlier stage, prior to the formation of a formal contract as required 
by the Constitution of Emdia, they can invoke the doctrine of promissory 
estoppel. Oa the factual aspect Mr. Chatterjee pointed out that in so 
far as his elient is concernd there is a formal agreement embodying the 
terms of the contract which fulfils the provisions of Article 299 of the 
Constitution of India. Admittedly, there is no such contract in favour of 
the petitioner. . 

31. Mr. Guptoo for the respondent No. I produced the records of 
the State Government which shows that after the letter of the 2nd May, 
1977 issued in favour of the petitioner there was no further action taken 
in respect of the petitioner with regard to his claim for the permission 
sought fer. .After the receipt of the application of the respondent no. 2, 
the State had proceeded on the basis that the petitioner and the respon- 
dent no. 2 were claimants as it were, for the same kind of permission. In 
view of the fact that the respondent no. 2 had offerred a higher annual 
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fee, his claim was eventually accepted. Mr. Ray made a comparative 
study of the terms of the contract and agreement and with reference to 
Clause 5 of the agreement in favour of the respondent No. 2 which acco- 
rding to Mr. Ray amounted to a lease in perpetuity at the option of the 
respondent no. 2 was clearly more beneficial terms than those contained 
in the decision in favour of the petitioner. I refrain from proceeding any ° 
further on this aspect of the question. 

32. In the view I have taken, having regard to my findings mentioned 
above I refrain from expressing any opinion on the contention of Mr. 
Guptoo for the respondent No. 1 that assuming there is an ‘executive deci- 
sion” in favour of the petitioner, such a decision is unconstitution in 
view of the provisions of Article 166(1) of the Constitution of India. 

33. It would be clear from what has been set out above that I have 
come to the conclusion that in the facts of the present case, the petitioner 
has not acquired any right which can be enforced in this jurisdiction. As 
Mr. Somnath Chatterjee submitted that in either view of the matter viz. 
that the parties were negotiating for a contract or had entered into 
formal contract as understood in the ordinary sense i.e. witheut the cons- 
titutional inhibition of Article 299 of the Constitution of India, the result 
would be the same and the conclusion is inescapable, that the ` petitioner 
has not acquired any rights which can be enforced in this jurisdiction. 

34. For the reasons given above, this application fails and is dismi- 
ssed. The Rule is discharged. All interim orders are vacated. There 
will be no order as to costs. 

35. Mr. Ganguly, appearing for the petitioner asks for stay of opera- 

tion of my order. Mr. Basu appearing on behalf of respondent No. 2 sub- 
mits that his client gives an undertaking to this Court through the learned 
advocate on record, not to put up any kiosks, which are the subject matter 
of the present Rule, for a week from date. On that undertaking being 
recorded, no stay is granted. J make it clear that any further order with 
regard to stay or injunction must be obtained from the Court of appeal. 


T.K.M. 


aaa a 


[ CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Purna Chandra Barooah and 
Mr. Justice S. C. Majumdar 
Decision : March 31, 1978 
S. S. Chamaria oy oe ... Petitioner 
Versus 
D. K. Bhattacharjee & Ors. Opposite parties* 
Employees’ Provident Funds Act (19 of 1952) Secs. 14(1A), 14(2) & . 
*Cr, Rey. Case no. 2013 to 2046 of 1977. 
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14A (1)—Employzes’ Provident Funds Scheme, Paragraph 76 (b)—Econo- 
mic Offences (Inapplicability of Limitation) Act (12 of 1974), Sec. 2(b)— 
„; Economic offence—Limitation —Offence under Act 1952, if exempted from 
” Kimitation—Continuing Offence — Criminal Procedure Code 1973 (Act 2 of 
1974), Sec. 473— Penalty. 

° HELD: The Economic Offences (Inapplicability of Limitation) Act 
1974 provided for the inapplicability of the provisions of chapter 36 of the 
Code of Criminal Procedure 1973 to certain economic offences. Section 
2 of the Act lays down that the said Chapter of the Code would not apply 
to any offence punishable under any of the enactments specified in the 
Schedule of the Act or any other offence which are under the provisions of 
the Code may be tried along with such offence. The said Act is not 
meant to be illustrative because the Acts which have been taken out of 
the purview of chapter 36 of the Code have been clearly mentioned in the 
Schedule of the said Act, Therefore, the finding of the learned Magistrate 

that the question of limitation does not arise in the instant case as 
the offences are economic offences is not tenable. 


{t is not disputed that the complaints in all these cases were filed 
beyond one year of the date of default. As the offences under the Em- 
Ployees’ Provident Funds Act and the 1952 Scheme are not continuing 
offences and as the complaints in these cases have been filed after a period 
of one year from the date of default, the complaints are barred by 
limitation. Therefore the proceedings against the petitioners in all these cases 
are liable to be quashed. 

Case referred to :— 


(1) M/s. Wire Manufacturing Corporation Ltd. v. State of West 
Bengal & anr., 1978 CHN 293 


Dilip Kumar Dutta, S. K. Deb, S. M. Dutta and R. K. Dutta ..for petitioner 

B. Mitra, si R for Publie Prosecutor 

H. Dey D uei sei oe bes for State 
‘The judgment of the court was as follows :— 


Borooah, J.: The petitioner in all these thirty four Rules is a 
Director of Messrs, Albion Plywood Limited of 18A, Brabourne Road, 
Caleutta-1, The opposite party No. 1, D. K. Bhattacharjee, a Provident 
Fund Inspector, West Bengal filed petitions of the complaint before the 
Chief Metropolitan Magistrate, Calcutta against the aforesaid Company 
and its Directors including the petitioner alleging commission of offences 
under Ss. 14(1A), 14(2), 14A(1) of the Employees Provident Funds and 
Miscellaneous Provisions Act, 1952 read with paragraph 76(b) of the 
Employees Provident Funds Scheme. Along with the complaints an appli- 
cation under S. 473 of the Code of Criminal Procedure 1973 was filed for 
condoning the delay in filing the complaints beyond a period of one year 
from the date of default. The learned Chief Metropolitan Magistrate 
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transferred the case to the Metropolitan Magistrate, 10th Court for 
disposal. 


2. By orders passed on January 25, 1977 Shri A. K. Chetterjee, ġe, 


Learned Metropolitan Magistrate, 10th Court, Calcutta held that in view 
of the provision of sub-s. 2(b) of the Economic Offences (Inapplica bility, 
of Limitation) Act, 1974 the question of limitation does not arise since 
non-payment of Provident Fund dues is undoubtedly an economie 
offence and ordered the issue of summons against the accused persons 
including the petitioner. This order of the learned Magistrate is the 
subject matter of these Rules. 

3. The Economic Offences ( inaopheabiiey of Limitation) Act, 1974 
provided for the inapplicability of the provisions of Chapter XXXVI of 
the Code of Criminal Procedure, 1973 to certain economic offences. 
Section 2 of the said Act lays down that the aforesaid Chapter of the 
Code weuld not apply to any offences punishable under any of the- 
enactments specified in the Schedule of the Act or any other offence which 
under the provisions of the Code may be tried along with such offences. 
It is clear that the said Act is not meant to be illustrative beeause in the 
Schedule the Acts which have been taken out of the purview of Chapter 
36 of the Code have been clearly mentioned. The learned Magistrate 
could not take upon himself the function of the legislature and impert 
into the Schedule an Act which was not there. Therefore, the learned 
Magistrate’s finding that the question of limitation does not arise in the 
present case as it is an economic offence is not tenable in Jaw and cannot 
be supported. 

4. Itis not disputed that the complaints in all these eases which 
are the subject matter of these Rules were filed more than one year after 
the date of default. We have held in the case of Wire Machinary Manu- 
facturing Corporation Ltd. & ors. v. State of West Bengal & anr, being 
Criminal Revision Cases Nos. 1211 to 1239 of 1976, (since reported in 
1978 GHN 293) that the offences under provisions of Provident Fund 
and Scheme are not continuing offences and complaints filed after a 
peried of one year from the date of default are barred by limitation. 
For the reasons stated in the said decision, the proceedings pending 
against the petitioner in all the aforesaid cases are quashed. 

The rule are thus made absolute. 

Majumdar, J.; I agree. 


T. K. M. ° 


Q° 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Bankim Chandra Ray 
Decision : March 20, 1978 
° Duli Bibi & Ors. ons ee site Appellants 
Versus 

State of West Bengal & Ors. re Respondents* 

Mohammedan Law— Heba— Validity —- Conflict between personal law 
and Special Statute (B. T. Act), which will prevail— Bengal Tenancy Act 
(8 of 1885), Sec. 26 (c\— Matter relating to registration. 

HELD: The Bengal Tenancy Act which isa special statute dealing 
with holdings of raiyats and‘under-raiyats and also the mode of transfer of 
such holdings will prevail over the personal law applicable to the Maham- 
medans relating to matters of inheritence, succession, transfer etc. 

Cases referred to :— 

(1) Srimatijan, vy. Fulja Khatoon, AYR 1941 Cal 266 

(2) Nasib Ali v Wajed Ali, AIR 1927 Cal 197 
Noni Coomar Chakravorti and Md. Taher Ali T for the Appellants 
Amaresh Chakraborty .. Jor the Respondents 

The judgment of the court was as follows :— 

This appeal is by the plaintiffs against the judgment and decree 
passed in Title Appeal No. 27 of 1966 by the Additional! District Judge, 
Second Court, Burdwan affirming the judgment and decree passed in Title 
Suit No. 149 of 1964 by the Munsif, Kalna. 

2. The only question that requires to be decided in this appeal is 
whether the Hebanama executed by a person governed by the Moham- 
medan Law which does not require any writing and registration requires 
to be registered under the provisions of the Bengal Tenancy Act. The 
facts ef the case in a nutshell is that the suit property originally 
belonged to one Saharddi Mendal who died leaving behind him his 
widow, five sons and three daughters. The plaintiffs 1 to5 are his sons, 
plaintiff No. 6 is his widow and plaintiffs 7 to 9 are the three daughters. 
In Baisakh, 1346 B.S. Saharddi Mondal made an eral gift of the 
properties described in Schedules Eto H in favour of the plaintiff Nos. 
6 to 9 and also delivered possession thereof to the donees and since then 
the plaintiff Nos. 6 to 9 are in exclusive possession of the properties. 
Saharddi Mendal died in 1269 B. S. after the date of vesting but he did 
not submit any return in respect of the Jaiids owned by him. The 
plaintiffs, however, submitted return of the lands in schedules A to D 
and surrendered the lands described in Schedule? (A-1). In the cir- 
cumstances the properties in Schedules E to H cannot vest in the State. A 
notice under S. 10(2) of the West Bengal Estates Acquisition Act had been 
served on the plaintiffs. Hence the plaintifis brought an action being 
Title Suit No. 149 of 1964 praying for declaration of their title to the suit 

*Second Appeal No. 678 of 1967. 
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land in schedules A to H of the plaint and for permanent injunetior 
restraining the defendants State of West Bengal and others from interfering 
with their title and possession of the disputed lands. 

3. The trial court held that the story of eral Heba in favour of thè 
plaintiffs Nos. 6 to 9 had not been proved. He also found that Saharddi 
Mondal was in possession of the said property. It was also held that ® 
the lands described in schedules (A-1) and E to H were in excess of th: 
ceiling prescribed by the Act and the same being not retained vested in 
the State. The suit was, accordingly, decreed only with respzet to lands 
in Schedules A to D. 

4. Against the said judgment and decreé the plaintiffs preferred an 
appeal being Title Appeal No. 27 of 1966. On 23rd of August, 1966, 
the Additional District Judge, Second Court, Burdwan, dismissed the 
appeal and affirmed the judgment and decree of the trial ceurt holding 
that the disputed property being an occupancy holding of the Raiyat the 
transfer of such a holding cannot be made except by a registered instru- 
ment. Muslim Personal Law cannot override the provisions of S. 26 (c} 
of the B. T. Act and as such oral keba must fail. 

5. Feeling aggrieved by this judgment and decree the instant appeal 
has been preferred by the plaintiffs. 

6. Mr. Nani Koomar Chakraborty, learned advocate appearing 
in support of the appeal has raised a three-fold contentions. The first 
dimension of his submission is that under the Mohammaden Law an 
oral Heba is valid and in support of his submission Mr. Chakraborty has 
referred to the provisions of S. 147 of the Mohammedan Law which 
provides that writing is not essential to the validity Of the gift of either 
movable or immovable property. He has further submitted that though 
under the Transfer of Property Act a transfer by way of gift requires to 
be registered yet the provisions of the Transfer of Property Act are not 
applicable to the case of gift where Mohammedan Law applies. Basing 
his arguments on this Mr. Chakraborty has submitted that even in the 
case of transfer of occupancy Raiyati interest the Muslim Personal Law 
will prevail and not the provisions of the Bengal Tenaney Act. In this 
connection Mr. Chakraborty referred to the decisions reported in 
AIR 1927 Cal. 197 and relying on the said decision he gubmitted 
that the decision in AIR 1941 Cal 226 is not a correct exposition 
oflaw on this point. The second dimension of Mr. Chakraborty’s 
argument is that even if it is assumed that the Bengal Tenancy Act 
applies to the case of éransfer of occupancy holding by a person to whom 
Mohammedan Law applies yet gift or Heba has been excepted or has been 
excluded from the operation of S. 26(c) of the Bengal Tenancy Act as 
gift is included in the word “bequest”. In this connection Mr. Chakra- 
borty has referred to Saunder’s Words and Phrases Vol I to show the 
meaning of the word “bequest”. Reference was also made to Halsbury’s 
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Law of England, 3rd. edition, Vol. 39. The last dimension of Mr. 
Chakraberty’s subntission is that at the time when the suit was instituted 
the Bengal Tenancy Act was repealed ard as such it’s provisions cannot 
ke invoked to nullify the oral Heba made in favour of the plaintiffs Nos. 
6 to 9 by the doner, Saharddi Mondal. 

7. Before proceeding to decide the merits of the contenions raised 
on behalf of the appellant it is necessary and proper to state cértain rele- 
vant facts. Saharddi Mondal had lands admittcdly above the ceilling and 
he died on 25th of Ashar, 1369 B.S., that is, after the date of vesting of 
Raiyati interest in the State which is 14th April, 1955. The oral Heba 
according to the plaintiffs have been made by Saharddi in respect of the 
properties descrided in schedules E to Hin favour of the plaintiffs 6 to 9 
and delivered possession to them. The suit was instituted on June, 5,1964 by 
the plaintiffs for declaration of their title and confirmation of possession. 
The disputed properties of schedules Eto H are admiitedly not retained 
by submitting return in Form B. So if the oral Heba is not valid the 
properties will vest in the State. Section 147 of the Mohammedan Law 
provides that a gift of immovable preperty in order to be valid is not req- 
‘uired to be made by writing. Section 149 of Mohammedan Law 
lays down 3 essentials of the gift, i.e., (a) declaration of gift by the owner, 
(b) an acceptance of the gift by the donee or 6n behalf of the donee either 
expressly or by implication and (c) the gift must be accompanied by 
delivery of possession of subject of the gift by the doner to the donee. 
In (2) AIR 1927 Cal, 197, Nasib Ali y. Wajid Ali, it has been held that no 
written instrument is required to make a gift valid. In the instant case 
the oral Heba has been made in respect of occupancy Raiyati interest of 
Saharddi, Section 26(c) of the Bengal Tenancy Act specifically provides 
that every transfer of such occupancy Raliyati interest shall be made by 
registered instrument, except in the case of “bequest” or saie in execution 
of decree ete. According to the provisions of the Bengal Tenancy Act every 
transfer of occupancy Raiyati interest in order to be valid must be by a 
registered instrument. It has been urged that provisions of this section 
are not applicable to the case of oral gift where the Mohammedan Law 
is applicable. It has also been submitted that Article 39 of the Constitu- 
tion protects all existing laws which are not inconsistent with the pro- 
visions ef the Constitution and as such Mohammedan Law which is a pre- 
Constitution law being not ineonsistent with the provisions of the 
Constitutional law is protected and the same will govern all transfers by 
way of gift and S. 26 (c) of the B.T. Act will haye no application to 
such cases. This contention is not sustainable inasmuch as the Bengal 
Tenancy Act which is a special statute dealing with the holdings of Raiyats 
and under-Raiyats as wellas the mode of transfer of such holding will 
prevail over the personal law of the Mohammedans which is a genera} 
law applicable to the Mohammedans in respect of inheritance, succession, 
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transfer etc. A similar question eropped up in a case reported in (4) 
AIR 1941 Cal, 266, Srimatijan & anr v. Fulja Khatun. ït was observed 
in that case thatthe decision reported in AIR 1927 Cal, 197 referred to 
hereinbefore was not applicable to the case of gift of occupancy, holding 
as in that case such a question was not raised. It was also held that 
S. 26(c) of the Bengal Tenancy Act was in very large and wider terms as, 
such it was not possible to limit its operation by taking away any partic. 
niar class of transfer outside the scope of this provision. The words 
“every transfer” used in the said section was held to include the transfer 
by a Mohammedan the transfer must be in accordance with the requi- 
rements provided in S. 26(c) ef the Bengal Tenancy - Act. It is pertinent 
to mention in this connection $. 54 of the Transfer of Property Act which 
provides that an instrument of transfer of immovable property of the 
value of Rs. 100/- and upwards must be registered. Section 129 of the said 
Act specifically lays down that the provisions of the Transfer of Property 
Act shall not be applicable to gifts of immovable property to which Moho- 
mmedan Law applies. This, in my opinion, confirms the position that the 
Transfer of Property Act, which is a special Act. dealing with the transfer of 
property would have been applicaple to transfers by Mohammedans unless 
the operation of this Act has been expressly excluded by the provisions 
of S. 129 of the said Act. I, therefore, hold on a conspectus of the 
decisions cited above that the gift of occupancy Raiyati interest in order to 
be valid has to be made by a registered instrument as enjoined by S, 26{e) 
of the B T. Act. The submission that gift or Heba is excepted from the 
mischief of S. 26(c) of B. T. Act as “bequest” includes gift is not tenable 
in view of the provisions of sub-s. 2 of S. 26(c) of the said Act which 
clearly shows that the word “bequest” as used in sub-s. (1) of S. 26(c) 
refers to will and net to gift. In Saunder’s Words and Phrases the mea- 
ning of the wrod “bequest” as made out in Halsbury’s Laws of England 
has been quoted. Bequest means in ordinary sense gift of money or 
chattel but with a proper controlling eontext is capable of meaning a 
devise of land. In Halsbury’s Laws of England, 3rd editien. Vol. 39 
page 1016, it is stated that the terms ‘legacy’ and ‘béquest’ in their 
ordinary sense are used of a gift of money or chattle, but with a proper 
controlling context are capable of meaning a devise of land. According 
to Osborn’s Consise Law Dictionary, 4th. Edn. at page 116 the word 
devise means a gift of land or other realty by will, either specific or 
residuary. On a consideration of the provisiens of S. 26(c) of the Bengal 
Tenacy Act as well as the meaning of tae word ‘bequest’ as given 
in the authoritative books and dictionary referred to above. I hold that 
bequest does not include gift and it refers only to will. Therefore, all 
gifts to which Mohammedar Law is applicable are required to comply 
with the provisions of S. 26(c) of the Bengal Tenancy Act if the subject- 
matter of the gift is occupancy Raiyati interest. This contention is, 
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therefore, overruled. The contention that the suit being instituted in 
1964 when the Bengal Tenancy Act was repealed the said provision of 
S. 26(c) of the said Act cannot be invoked is also not tenable for the 
simple reason that the oral gift was made in Baisakh, 1346 B.S. when 
tls Bengal Tenancy Act was in operation and as such the gift must 
conform to the requirements specified in S. 26{c) of Bengal Tenaney Act 
&nd this being not so the gift cannot be held to be a valid gift. I 
therefore hold that the oral gift made by Saharddi in favour of the 
plaintiffs Nos. 6 to 9 is not a valid gift and as such no title can pass on 
it’s basis to the donees. 

8. For the reasons aforesaid the appeal fails and is therefore 
dismissed. The Judgment and decree of the courts below are hereby 
affirmed. ` There will, however, be no order as to costs. 

P-R. 


[ CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Amar Nath Banerjee 
Decision: April 12, 1978 
Anil Mohan Banerjee si en ive Petitioner 
Versus 
Registrar of Companies, W. B. & Ors. at ... Opposite parties* 


Companies Act (t of 1956). Secs. 420 & 4i8 (4)—Provisions 
applicable to Provident Funds of employees—Contravention of — Failure 
to deposit within statutory period —Penalty—Delay in filing complaint— 
Condonation —Application for—Magistrate, whether competent to condone 
delay provisionally before taking cognizance oi offence. 

Several petitions of complaint were filed alleging that there were 
contravention of the provisions of section 418(4) of the Companies Act 
1956 inasmuch as the accused persons failed to deposit the requisite 
contributions to the Provident Fund within the statutory period. Along 
with such petitions of complaint, applications for condonation of delay 
were also filed. The learned Magistrate condoned the delay provisionally 
keeping. the question of limitation open, took cognizance of the 
offence on the basis of the complaint filed and issued process under section 
420 of the Companies Act against the accused persons. The petitioner 
entered appearance and filed an application. for his discharge on the 
ground that the learned Magistrate had acted without jurisdiction in 
taking cognizance of the offence. The said application of the petitioner 
having been rejected the petitioner obtained the Rule. 

HELD: (It was incumbent upon the learned Magistrate to condone 
the delay before taking cognizance of the offence. He was not complaint 

*Cr. Rey. Case Nos. 1792 to 1802 of 1976 
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to condone the delay provisionally and then to take cognizance of the offence. 

In order to attract the penal provision’ of section 420 of the 
Companies Act a complaint must prima facie indicate that an officer of a 
company or any trustee of a Provident Fund as referred to in section 418(4) 
has knowingly contravened or has authorised or permitted contravention, 
of section 418. On the other hand, the averment made in paragraph 
6 of the petition of complaint indicates a complete non-application of mind 
and does not show how the accused persons were responsible for the com- 
mission of the alleged offence. The entire proceeding pending against all 
the accused persons is liable to be quashed. » 


Dilip Kumar Dutta, Dipankar Ghosh, Ranjit Kumar Dutta, Chittaranjan Bag 


and Sasanka Kumar Ghosh Ve y for the Petitioner 
J. N. Ghosh and Anjan Kumar Mukherjee ... .. for the Complainant 
opposite parties 


The judgment of the Court was as follows :— 


These eleven Rules raise the common question of law namely, 
whether the learned Chief Metropolitan Magistrate acted illegaly in 
condoning the delay as mentioned in the applications under S. 473 of the 
Code of Criminal Procedure filed by the complainant opposite party 
provisionally and whether he was also justified on the averments made in 
the petition of complaint to issue process under S. 420 of the Companies 
Act (1 of 1956) against the aecused petitioners. 


2. It appears that on 20.5.76 the complainant opposite party No. 1 
filed 11 petitions of complaint with applications for condonation of delay 
for 11 months starting with March, 1973. It was alleged that the 
accused persons are/were the officers, as Directors/Secretary of the 
Company at all relevant times and have contravened” the provisions of 
S. 418(4) of the Companies Act, 1956 and have rendered themselves liable 
for the offence punishable under S. 420 of the Companies Act, 1956. 
It has been alleged in each of the complaint that the books of account 
and papers of Bata India Limited were inspected by an officer authorised 
by the Central Government under S. 209/4) of the Companies Act, 1956. 
The inspecting officer submitted a report in October, 1974. In course of 
the inspection of the books of account of the aforesaid company serious 
cases of irregularities in the administration of the Provident Fund 
Accounts as also severa) cases of contravention of the provisions of 
different rules relating to Provident Fund Accounts of the employees as 
also of provisions of S. 418 of Companies Act, 1956 were noticed. The 
said company had created a trust for its managerial staff in the name and 
style of “The Managerial Staff Provident Fund’, and in respect of other 
employees in the name and style of “The Statutory Provident Fund”. 
. In view of the creation of such trust the company is bound to collect the 
Provident Fund contributions of the employees concerned and pay such 
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contributions as well as its own contributions to the trustees of the fund 
within 15 days from the date of collection, as per requirements of sub-s. 
(4) of S.4:8 of the Companies Act, 1956. Thereafter it was alleged 
"in each of the complaint as to how far the each respective month the 
Company, in contravention of the provisions of sub-s. (4) of S. 418 of 
the Companies Act, has not deposited the contributions of the Provident 
Fund within the statutory time as mentioned in sub-s. (4) of S. 418 of 
the Companies Act, 1956. 
3. Jt appears that the learned Chicf Metropolitan Magistrate con- 
sidered the applications forcondonation of delay and by an order dated 
20 5.76 condoned the delay provisionally with an observation that it 
would be open to the accused persons to canvass the bar of limitation 
on appearance. After such provisional condonation of delay he 
Proceeded to take cognizance of the offence on the basis of such com- 
plaints and issued processes under S. 420 of the Companies Act, 1956 
against the accused persons including the accused petitioner. On the 
Same day he transferred the case to another learned Metropolitan 
Magistrate for disposal. After puting in his appearance the accused 
petitioner took objection before the learned Chief Metropolitan Magistrate 
for stopping the whole proceeding and for his discharge on the ground 
that the learned Magistrate had acted without jurisdiction in taking 
cognizance of the offence. Such application was rejected by the learned 
Chief Metropolitan Magistrate on the view that there was no question of 
limitation, It is as against such two orders passed by the learned Chief 
Metropolitan Magistrate the present Rules were obtained. 
. 4. Having heard the learned Advocates appearing for the respec- 

tive partics I am of the view that the learned Chief Metropolitan Magis- 
trate acted illegally and without jurisdiction in condoning the delay 
provisionally. Section 468 of the Code of Criminal Procedure, 1973 oper- 
ates as a bar to the taking of cognizance of an offence bya Magistrate 
and uiless and until such bar is lifted the Magistrate has no power or 
jurisdiction to take cognizance of an offence which is barred by limitation. 
It is within the competence of the learned Magistrate to condone the delay ‘ 
in accordance with the provisions of S. 473 of the Code. In fact, in the 
present cases the complainant opposite party filed applications under S. 
473 of the Code for condonation of delay before the learned Magistrate. It 
was incumbent upon the learned Magistrate to condone the delay before 
faking cognizance of the offence. He had no pegwer or ‘authority to 
condone the delay provisionally and then to take cognizance of the offence. 
Accordingly the order dated 20.5.76 passed the learned Chief Metro- 
politan Magistrate condoning the delay provisionally is without 
jurisdiction and as such must be set aside. 

5. J would have thought of sending back of the matter to the learned 
Chief Metropolitan Magistrate witha direction to proceed in accordance 
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with the provisions of law from the stage the complaints were filed and 
prior to the passing of the orders dated 20.5.76, had [ not been satisfied 
that the complaints do not make out a case for issue 6f process under S. 
420 of the Companies Act against the accused persons tncluding the 
accused petitioner. Section 420 of the Companies Act lays down that anye 
officer of a Company, or any such truste of a Provident Fund, as is refer- 
red to in sub-s. (4) of Sec 418 of the Act, who knowingly contravenes 
or authorises or permits the contravention of the provisions of Ss. 417, 418 
or 419 shall be punishable with imprisonment for a term which may extend 
to six months or witha fine which may extend to Rs. 1000/-. In order 
to attract the penal provisions of this section a complaint must prima ‘facie 
indicate that an officer of a Company or any sech Trustee of a Provident 
Fund, as is referred to in sub-s. (4) of S. 418, has knowingly contravened 
or has authorised or has permitted the contraventions of the provisions of 
Ss. 417, 418 or 419. In ether words, the petition of complaint must 
disclose that the offender has knowingly contravened or has authorised or 
has permitted the contravention of the aforesaid provisions. In none of 
the petitions òf complaint which are before us, there is any indication to 
the effect that any of the accused persons has knowingly or has autherised 
or permitted contravention of the provisions of S. 418 of the Companies 
Act. On the other hand the averments made in paragraph 6 of the 
petition of complaint indicates complete non-application of the mind and 
does not show how the accused persons were responsible for the commission 
of the alleged offence. In the absence of such indication in the petition of 
complaiat the learned Chief Metropolitan Magistrate have had no authority 
or jurisdiction to issue process under S. 420 of. the Companies Act against 
any of the accused persons including the accused petitioner. It may be 
that excepting the accused petitioners the other accused persons are not 
before me but having regard to the circumstances as stated above and also 
in view of what I have said, it must be held that the entire proceeding 
pending against all the accused persons must be quashed. 

6. In the result the Rules are made absolute. The impugned orders 
are set aside and the proceeding pending against the accused persons 
including the accused petitioner are hereby quashed. 

N. C. S. 


[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Pradyot Kumar Banerjee 
Decision : February 2, 1978 


Sm. Amapurna Mukherjee bad Sot ... Petitioner 
: ` Versus 


Satish Chandra Sikdar se aa is Opposite party* 
West Bengal Premises Tenancy Act (12 of 1956). Sec. 17(1)—Pres- 

eribed period of one month for making deposits in court as indicated therein 
*Civil Revision Case no. 774 of 1977. 
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—Power of Court to extend time beyond prescribed period under —Time 
may be extended on application either ander other provisions of Act or under 
section 5 of Limitation Act.. 


a The order complained of was made on an aesan under section 
17(2} of the West Bengal Premises Tenancy Act 1956. The writ of 
Summons of the suit was served on the defendant on 6.10.75. ‘Defendant 
entered appearance in the suit on 2.1.76. Although the writ of summons 
was served on 610.75, no copy of the plaint was supplied subsequently 
on 8 3.76 but a copy of the plaint was made over to the defendant later on. 
Defendant filed an application undet section i7(2) 18 days after the date 
of his appearance in the suit.e Tae lower court held that as no copy of 
the plaint had been served along with the writ of summons before 8 3.76. 
it would not be necessary for the defendant to file any application 
under Section 5 of the Limitation Act for condonation of the delay in 
filing the said application. 

HELD: Section 17(1) makes it clear that the requisite deposits are 
to be made within one month from the date as mentioned therein. That 
being so, the court has no power to extend any time beyond the prescribed 
period on the ground that as the copy of the plaint had not be served on 
the defendant along with the writ of summons or supplied to him on the 
date of his appearance in the suit, the provisions of section 17(1) would not 
apply. There the learned Judge committed an error. Section {7(l) is a 
statutory provision. The time prescribed therein cannot under any cir- 
cums'ances be extended by court unless it is so empowered by the statute. 
Section 17(1) has not conferred any such power upon the court but where 
an application either under any other provision of the Act or under section 
5 of the Limitation Act is made it may extend time provided that the cause 
shown for the purpose is acceptable to the court, After holding that no 
application under section 5 of the Limitation Act would be necessary 
the court: below would have power to extend time beyond the prescribed 
period referred to in the section 17(1). 

Barun Kumar Roy Chowdhury eae ... for the Petitioner 
Sakti Prosad Mukherjee xs ue for the Opposite party 


The judgment of the court was as follows :— 


This Rule is, directed against an order passed by the learned 
Judge, City Civil Court under Section 1712) of the west Bengal Premises 
Tenancy Act. It appears that the summons was served on the usual 
process and by registered post. | 

2. The postal acknowledgment shows that? the defendant got 
the summons on 6th of October, 1975 and he entered appearance on 
2nd of January, 1976; While appearing in the suit he did not say that 
the copy of the plaint was not given by the plaintiff but was admittedly 
given On the 8th of March, 1976. An application under Section 17(2) 
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‘of the Act was filed eighteen days after 2nd of January, 1976 when 
he entered appearance and there was a delay for eighteen days after 
one month. Curiously enough the learned Judge found tbat even on 
application under Section 5 of the Limitation Act is not necessary a6 
the copy of the plaint was served on the 8th ef March, 1976. The 
period of Limitation was countered under Section 17{1) from the saide 
date and not earlier. This finding, in my opinion, is contrary to the 
statutory provision itself. The statute under Section 17(1) makes it 
clear that on the suit or proceeding being instituted by the landlord on any 
ground referred to in Section, 13 the tenant shall subject to the provision 
of Sub-section (2) within one month from ‘the date of service of writ of 
summons on him or where he appears in the suit or proceeding without 
the writ of summons being served on him within one month from the 
date of appearance , deposit in court etc. Therefore, there ig no option 
on the part of the court to extend the statutory provision by saying that 
the copy of the plaint was not served with the writ of sum- 
mons, or on the date of appearance of the defendant, Section 17è!) 
will have no application. In my opinion, the learned Judge is wholly 
wrong in taking that view. This is a statutory provision and cannot 
in apy circumstances be extended unless there is a statutory. 
power to do so. Under Section 17(1) there is no power to the Court, 
except an application is made under any other provisions of the Act or 
under Section 5 of the Limitation Act if the Court feels that sufficient 
eause has been made out for such purpose. After saying that 
no application under Section 5 ef the Limitation Act is necessary the 
Court has no power to extend the time under the statutory provision. 

3. The Rule is therefore made absolute. The order of the 


learned Judge is set aside. There will be no order as to costs. 
4. Let this order be communicated to the court below as soon 


as practicable. Let the hearing of the Suit be expedited. 
P. R. 


[ SPECIAL JURISDICTION (INCOME- TAX) ] 
Before Mr. Justice Samarendra Chandra Deb and Mr. Justice 
Sudhindra Mohan Guha 
Decision: April 5, 1978 


Sri G. B. Banerjee i oe Applicant 
° Versus 
Commissioner of Income Tax, West Bengal-I ... Respondent* 


Property settled in trust for the benefit of wife and children of the 
settlors— Whether income from trust property is includible in the total 
income of the settlor — Section 64 (v) of the Income Tax Act, 1961. 


*Income Tax Reference no. 203 of 1977. 
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By a Deed of Indenture dated 5th March 1962 the assessee settled 
his property at 35A, Badan Roy Lane in trust for the benefit of his 
wife and children. Under the said Deed, the trustees were directed to 
pay the income of the said trust property to the assessee’s wife during 
her lifetime and thereafter to his children after meeting the outgoings like 
_ ®rates, taxes etc. The assessee continued to live in the said property. For 
the first time in the assessment years under reference: the assessee claimed 
that the income from the said property should not be included in his 
total income. It was found by the Income-tax Officer that all along in 
the past the income from the said property was included in the total 
income of the assessee and’ that the assessee, in fact, enjoyed the rent 
from the said property upto the assessment year 1966 67. In this view of 
the matter he included “the value of the dwelling house” of Rs. 2534/- 
and Rs. 168I/- respectively in the total income of the assessee for the 
two years under reference. The Appellate Assistant Commissioner 
held that the Income Tax Officer was not justified in including the 
income from the said property in the total income of the assessee on 
the ground that only in the case of an owner that a notional income 
from a house property could be applied. The Appellate Asstt. Com- | 
missioner also held that unless the Income-tax Officer gave a finding 
that the trust was irrevocabie and was a bogus nature, the income of 
the trust property could not included in the hands of the assessee. On 
further appeal the Tribunal held that sec. 64 (v) of the said Act is 
applicable to a revocable as well as irrevocable transfer. The Tribunal 
set aside the order of the Appellate Asstt. Commissioner and confirmed 
the order of the Income-tax Officer. On a reference at the instance of 
the assessee, 


HELD: (a) Inthe case of a person occupying the property, the 
income arising therefrom is notional but nonetheless real and is liable to tax. 


(b) Section 64 (v) is applicable where the wife or the minor children 
either received the income or the income has accured to them or they have 
beneficial interest in the income in the relevant year of account. 

Cases referred to :— 

(1) Tulsidas Kilachand & Ors. v. C. I. T., Bombay City, 42 ITR 1 
(2) C.I. T., Bombay vy. Manilal Dhanji, 44 ITR 876 

(3) Col. H. H. Sir Harinder Singh v. C.I. T, Punjab & Haryana, 

_ Jammu & Kashmir and Himachal Pradesh, 83 ITR 416 
(4) Seth Pushalal Mansinghka (P) Ltd. v. C.I. T., Rajasthan & 
Madhya Pradesh, 66 IFR 159 i 
(5) B. K. Guha, I C. S. (retd) v. C. 1 T., West Bengal-I, 84 ITR 592 
- (6) R. Ganesh v. C. I. T, Madras, 58 ITR 411 


N. R. Chatterjee and Smt. la Chatterjee m ... Jor the Applicant 
Ajit Sengupta and B. K. Naha wah = ... for the Respondent 
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The judgment of the court was as follows :— ° 

Guha, J.: This Reference under Section 256{1) of the Income-tax 
Act, 1961 relates to the assessment years 1970-71 and 1971-72 and the 
relevant accounting years are the financial years ended on 31.3.70 and 
31.3.71 respectively. The question involved before us is as foilows : e 

“Whether on the facts and circumstances of the case, the income 
from the Trust property is includible in the total income of the 
assessee P’ 

2. The assessee isan individual. By a Deed of Indenture dated 
5.3.62 the assessee settled his property at 35A, Badan Roy Lane in trust 
for the benefit of his wife and children. Under the said Deed, the 
trustees were directed to pay the income of the said trust properly to ihe 
assessee’s wife during her lifetime and thereafter to his children after 
meeting the outgoings like rates, taxes etc. The assessee continued to live 
in the said property. For the first time in the assessment’years under 
reference the assessee claimed that the income from the said property 
should not be included in his total income. It was found by the [acoine- 
tax Officer that all along in the past the income from the said properly 
was included in the total income of the assessee and that the assessee, in 
fact, enjoyed the rent fromthe said property upto the assessment year 
1966-67. In this view of the matter he included ‘the value of the dwelling 
house” of Rs. 2534/- and Rs. 168l/- respectively in the total income of 
the assessee for the two years under reference. 

3. An appeal was preferred before the Appellate Assistant Comm- 
ssioner by the assessee. It was argued that it was of no importance whe- 
ther the assessee had previously claimed deduction of the value of the 
dwelling house or not. It was contended that since the assessee had 
created an irrevocable trust in respect of the said property, the Income- 
tax Officer was not justified in including the income from the said property 
in the total income of the assessee. Upholding the contentions of the 
appellant the Appellate Assistant Commissioner while deleting the afore- 
said sums from the total income of the assessee observed as under : 

“First point of dispute is whether the appellant continued to be 
the owner of the said house. It was only in case of an owner that a 
notional income froma house property can be applied. Income-tax 
Officer has not held that the trust is revocable. Though has hinted 
so he has pot come to a categorical finding that the claim of trust 
is bogus. In view of registered deed duly executed it was on the 
Income-tax Officer to disprove that there was a valid trust. Income- 
tax officer has not looked into the details and has not seriously cha- 
lienged the validity of the trust. He has also not brought en record 
whether transfer of property to trust was disclosed for the purpose 
of gift tax and in any other connection for his income tax records. All 
that he has stated is that since the appellant continued to enjoy the 
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benefit of his property claim of trust was not admissible. On the 
available facts I hold that the ownership relates to the trust and not- 

ə withstanding that the appellant resides in the same house income 
cannot be added to his own income without disproving the bogus 
nature of the trust.” 

4. Being aggrieved by the order of the Appellate Assistant Commi- 
ssioner the Revenue came up in appeal before the Tribunal. According 
to the Revenue, the Appellate Assistant Commissioner had clearly over- 
looked the provisions of section 64(v) of the Act which was invoked by 
the Income-tax Officer In ‘View of that provision the Income-tax Officer 
bad not to establish the “bogus nature” of the trust. The provisions of 
that section, according to the department, were applicable to a trust 
which was valid and good in law. Under this provision a transfer should 
not only be for good consideration but should be for adequate considera- 
tion in order that the assessee’s case may not fall within the mischief of 
that section. The decision in (1) Tulsidas Kilachand, reported in 42 ITR 
l, was cited to show that natural love and affection cannot constitute 
adequate consideration. 

5. On behalf of the assessee, it was, on the other hand, contended 
that since the assessee had created irrevocable trust and was not deriv- 
ing any benefit from the said trust, the Appellate Assistant Commissioner 
was fully justified in deleting the aforesaid amounts frora the tolal income 
of the assessee. Reliance was placed on sections 61 and 62 of the 
Act in this cennection. Lastly, it was contended that since the assessee 
was not the owner of the trust property, the income therefrom could 
nol have been included in the total income of the assessee as sections 
22 to 24 of the Act were applicable only to an assessee who is the owner 
of the house property. 

6, While disposing of the appeal the Tribunal observed that 
section 64(v) of the 1961 Act was the section which the Appellate 
Assistant Commissioner ought to have considered while deciding the appeal. 
It was further observed that section 64 applied to both revocable as well 
as irrevocable transfers. As regards the submissions made on behalf 
of the assessee about the ownership of the house property in question, 
the Tribunal referred to section 27(1) of the 1961 Act which says that 
an individual who transfers otherwise than for adequate consideration 
any house property to his or her spouse, not being a transfer in conne- 
elion with an agreement to live apart, or to a mor child not being 
a married daughter, shall be deemed to be the owner of the house 
property so wransferred. Thus, the Tribunal allowed the appeal and 
set aside the order of the Appellate—Assistant Commissioner and restored 
that of the Income-tax Officer. 

7. As stated earlier, by the Deed of Indenture dated 5.3.62 the 
assessee settled his property at 35A, Badan Roy Lane in a trust for 
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the benefit of his wife and children. In order to give effect to the 
desire and on consideration for making provision for the wife and 
children the Settlor transferred and assigned to the trustees the trust 
property upon the trusts with powers enumerated in the deed but subject 
to the payments of all rates, taxes and other outgoings, Clause (b) of the 
trust deed whieh is very important may be quoted as follows : 

“(b) To pay the balance of the ineome of the trust property 
to the wife of the Settlor during the term of her natural life for the 
maintenance of herself and the children of the Settlor and the marriage 
expenses of the unmarried daughters of the Settlor”. 

8. Tbus on payment of rates, taxes and other outgoings the 
balance of the income was to go entirely to the wife and children 

9. The Tribunal appears to have considered the inclusion of 
the sum of Rs. 2534/- and Rs 1681/- in the total income of the 
assessee in view of section 64(v) of the 1961 Act. This section lays 
down that in computing the total income of an individual, there shall 
be included all such income as arises directly-or indirectly to any person 
or association of persons from assets transferred otherwise than for 
adequate consideration to the person or association of persons by such | 
individual, to the extent to which the income from such assets is for the 
immediate or deferred benefit of his or her spouse or minor child (not 
being a married daughter) or both. 

10. The learned counsel for the assessee takes us through the 
provisions of section 27,1} of the Act which lays down that an individual 
who transfers otherwise than for adequate consideration any house 
property to his or her spouse, not being a transfer in connection with an 
agreement to live apart, or to a minor child not being a married daughter, 
shall be deemed to be the owner of the house property so transferred. 
According to him, the house had no income and the notional income 
could not be included in the assessee’s income. He cites the decision of 
the Supreme Court in (2) Commissioner of Income-tax, Bombay v. Manilal 
Dhanji, reported in 44 ITR 876 and argues that an assessee can only be 
taxed on the income from a trust fuud, provided that in the year of account 
the spouse on the minor child derives some benefit under the trust deed 
either he receives the income, or the income accrues to him, or he has a 
beneficial interest in the income in the relevant year of account. In 
the case cited the assessee created a trust in 1953 in respect of a sum of 
Rs. 25,000/- the trustees whereof were four persons including the assessee 
himself, his wife and brother. The scheme of the trust deed was that the 
sum of Rs. 25,000/- was set apart by the assessee and it was provided 
that the interest on that amount should be accumulated and added to 
the corpus arda minor daughter of the assessee was to receive the income 
from the corpus. increased by the addition of interest, when she attained 
the age of 18 on February 1, 1959. Ona true construction of clause (b) 
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of section 16(3) the Supreme Court held that no benefit accrued to the 
minor daughter in the year of account and the sum of Rs. 410/- could not 
be included in the total income of the assessee. So, there could not be 
any income if no income accrues or no benefit is derived. It was found 
to be not consistent with the scheme of section 16 that the income or 
benefit which is non-existent so far as the minor child was concerned 
should be included in the income of the father. In the case in hand we 
are not concerned with the question of accumulated income nor with the 
question as to whether any benefit accrued to the wife and children of the 
assessĉe in the year of account. The decision cited by the learned counsel 
for the assessze, therefore, fas no application in the present case, 


Il. As regards the submission made by the learned counsel for the 
assessee about the ownership of the house property in question, section 27 
(1) of the Act which was quoted earlier is a complete answer, for it shows 
that an individual who transfers otherwise than for adequate consideration 
any house property to his or her spouse, not being a transfer in connec- 
tion with an agreement to live apart, or to a minor child not being a 
married daughter shall be deemed to be the owner of the house property 
so transferred. 


12. . In reply to the contentions made by the learned counsel for the 
assessee Mr. Sengupta, learned counsel for the Revenue refers to the 
decision in (1) Tulsidas Kilachand and Others v. Commissioner of Income- 
tax, Bombay City I, reported in 42 ITR page 1. This was relied on by the 
Department before the authorities below. In this case the assessee made a 
declaration of trust whereby he held certain shares in two companies upon 
trust to pay the income thereof to his wife for a period of seven 
years from the date of the trust or her death (whichever event 
might be earlier) and further declaration that the trust shall not 
be revocable. It was held by Their Lordships of the Supreme Court 
that although seetion 16(1) (ç) of the Income-tax Act, 1922 was not 
applicable and the third proviso thereto was not attracted, there was 
a transfer of assets within the meaning of section 16(3)(b) and the 
dividend income from the shares was liable to be included in the 
total income of the assessee under section 16/3) (t). He also refers 
to a subsequent decision of the Supreme Court in (3) Col H H. Sir 
Harinder Singh v. Commissioner of Income-tax, Punjab and Huryana. 
Jammu and Kashmir and Himachal Pradesh, reported in 83 ITR 416 
The Court dealt with the point regarding the inclasion in the taxable 
income of the appellant in the relevant assessment years, the amount 
received by his minor daughther under the trust deed dated April 1, 
1955. It is observed by Their lordships that Section 16, sub-section (3) 
ofthe Act, provides specifically for assets transferred to the wife or 
the minor child. The income from assets transferred to the wife is still 
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to be included in the total income of the husband, if the assets have been 
transferred directly or indirectly to the wife by the husband otherwise 
than for adequate consideration, vide sub-section (3) (a) (iii). Again, so 
much of the income of any person or association of persons, as arises from 
assets transferred, otherwise than for adequate consideration, to the person i 
or association, by the husband, for the benefit of his wifə has to be 
included in the husband’s taxable income (vide sub-section (3) (b). The 
same sub-section (3) of section 16 of the Act provides for the income, 
from the assets transferred by a father to bis minor child, to be included 
in the total income of the father, if the assets have been transferred dire- 
cily or indirectly, to the minor child, not being a married daughter, 
otherwise than for adequate consideration, vide sub-section (3) (a) {iv}. 
The above is the scheme of section 16(3) of the Act. It must also be 
noted that under section 16(3) (a), sub-clauses (iii) and (iv), and also clause 
(b) of sub-section (3) the transfer contemplated thereunder should have 
been “otherwise than for adequate consideration”. Thus it was held by 
Their-lordships that the scheme of section 16(3) (b) requires that the asse- 
ssee can only be taxed on the income from a trust fund created for the 
benefit of his wife or minor ehild or both if in the relevant year of acco- 
unt the wife or the minor child or both have derived some benefit under 
the trust deed. Thatis, the wife orthe minor child, emher has received 
the income or the income has accrued to them or they have a benelicial 
Interest, in the income Inthe relevant yeay of account. What is to be 
included from the total income of th2 assessze under section 16,3){b) 17 
case of such a trust is that part of the income of the trust which 
is received for the benefit of the wife or the minor child and not 
that of the trustee. 

13. In reply to the arguments of the learned counsel for the 
assessee regarding the notional income Mr. Sengupta refers to the 
decisions of the Supreme Court in (4) Seth Pushalal Mansinghks (P} 
Ltd. v, Commissioner of Income-tax Delhi, Rajasthan and Madhya Pradesh 
reported in 66 ITR 159. It is held therein that the words “aecrue’”’ and 
“arise” do not mean actual receipt of the profits or gains. Both these 
words are used in contradistinction to the word “receive” and indicate a 
right to ‘“‘receive’. If the assessee acquires a right to receive the income, 
the income can be said to accrue to him, though it may be received 
later, on iis being ascertained. He also refers to the decision of this Court 
in (5) B.K. Guha, 1.C.S. (Retd) v. Commissioner of Income-tax, West Bengal 
I Calcutta reported in 84 ITR 592 at 605. The decision of the Madras 
High Court in (6) R. Ganesan v. Commissioner of Income-tax, 58 ITR 
4!) was also referred to. [t was held by the Madras High Court that 
in the case of a person occupying the property the income arising 
therefrom is notional but nonetheless real and is liable to tax. Acvord- 
ing to Madras High Court, use of the expression “indirectly” in 
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section 16(3) is broad enough to include an income which is not 
` received in specie but represents such advantages as the enjoyment of 
property might secure, which enjoyment could be translated in terms 
of money. This is a clear answer to the argument of the learned counsel 
for the assessee that the notional income could not be included in the 
*income of the assessee. 

14. There is great force in the arguments of Mr. Sengupta and 
in our opinion also the Tribunal has rightly applied section 64(v) Of the 
Income-tax Act, 1961 in view of the aforesaid clause of the Trust deed 
and accordingly, we answer to the question in the affirmative and in 
favour of the Revenue. 

15. Each party to pay and bear its own costs. 

Deb, J.:. I agree. ' 


A. S. G. 
[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee 
Decision: May 11, 1978 
Provabati Chakrabarty Ge su es Petitioner 
' Versus 
Satyendra Nath Chatterjee & Ors. T Opposite parties* 


West Bengal Premises Tenancy Act (12 of 1956), section 17(3)— 
Order striking out defence against delivery of possession— When such an 
application can be made ?— Maintainability of such application 

Civil Procedure Code (Act 5 of 1908), Sec. 151— Exercise of inherent 
powers of court—Whether Sec. 151 can be invoked for extension of time 
to redeposit amounts deposited with Rent Controller which are found to be 
invalid — Why court is incompetent to invoke section 151 to give relief in 
matters for extension of time limit as under 17(1) or 17(2). 


There was an ejectment suit. During the pendency of the suit, the 
landlord-plaintiff filed an application under section 17(3) of the West 
Bengal Premises Tenancy Aet 1956. It is alleged that the defendant 
had not complied with the provisions of section 17(1) and that the 
tenant had not been paying or depositing the amounts equivalent to rents. 
The defendant-tenant also filed an application under section 151 of the 
Code of Civil Procedure stating that she had been making deposits in 
the office of the Rent Controller. In the challans for deposits with the 
Rent Controller, the name of S. K. Chatterjee was written in the place of 
S. N. Chatterjee (plaintiff no. D. The tenant claimed that the same 
were bonafide typing mistakes and “that she was taking steps for 
correction of the challans. She prayed for condonation of the mistakes made 

*C. R. no. 1115 of 1978. 
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in the said challans under section 151 of the Code. The trial 
court allowed the plaintiffs’ application under ‘section 17(3) but 
rejected the tenant’s application under section 151 of the Code. 


HELD: The West Bengal Premises Tenancy (Amendment) Aet 
(39 of 1965) had inserted the words ‘deposit in court or with the Contreller 
or pay to the landlord’ in sub-section (1j of section 17. But thee 
Lagislature has not yet laid down the manner of making deposits in the 
Office of the Rent Controller in terms of section 17(1) Necessary rules, 
however, have not yet been framed. Therefore, such post-suit-deposits by the 
tenant in the office of the Rent Controller have been continued to be made 
according to section 21 of the W. B. Premises Tenancy Act read with the 
rules made thereunder. It may be noted here that there is a basic differ- 
ence between deposits made by a tenant where the landlord refuses to ac- 
cept amicably the rent tendered by the tenant or in case of a bonafide 
doubt as to the person or persons to whom the rent is payable and the 
deposits made in the discharge of the statutory obligations under section 1 7(1) 


Both sub-sections (1) and (2) of section 22 of the Act refer to clause 
(i) of section 13(1) of the Act. Therefore it is not possible to hold that the 
question cf validity of deposits made in the office of the Rent Controller 
in terms of section 17(1) should be considered in the light of the provi- 
sions of sub-section (2) of section 22. Therefore in considering the ques- 
tion of validity or otherwise of the post-suit-deposits in the office of the 
Controller, section 22(2) may not apply. Since January, 1976 the defen- 
dant-tenant in the instant case had been depositing under section 17(1) the 
amounts equivalent to rents in the office of the Rent Controller in the 
name ofS. K. Chatterjee as her landlord. The plaintiffs did not with- 
draw the said deposits made in the name of S. K. Chatterjee. 


The defendant-tenant was under a statutory obligation to pay to 
all the four plaintiffs or to deposit the amounts referred to under section 
I7(1) of the Act to their credit. Therefore, the tenant should have legi- 
timately mentioned the names of all the four plaintifs in the rent-control 
challans: Not only the tenant did not make any deposit-jointly in their names 
but she purported to deposit only in the name of S. K. Chatterjee as her 
landlord. Admittedly, the said description of the plaintiff no. 1 was 
erroneous. The initials of Satyendra Nath Chatterjee, plaintiff no. I, 
were S. N. and not S. K, That being so, the defendant had made deposits 
in question in the wrong name of plaintiff no. 1, Such deposits in the 
incorrect name of plaintiff no. 1 did not amount to valid discharge of the 
defendant’s obligation to comply with the second part of section 17(1) of 
the West Bengal Premises Tenancy Act. Therefore this non-mentioning of 
the names of plaintiff nos. 2 to 4 and the wrong description of plaintiff 
no. I clearly invalidated the deposits made by the defendant in the office of 
the Rent Controller, - 
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In the result, the deposits with the Rent Controller since January 1976 
were invalid and there was failure on her part to comply with the provisions 
af section 17(1) of the Act. The provisions of section 151 of the Code of 
Civil Procedure could not be invoked to correct such mistakes in the Rent- 

ə Control-Challans, Therefore, the deposits made by the defendant in the 
name of S. K. Chatterjee as her landlord in the office of the Rent Con- 
troller were not capable of being corrected either by the Rent Controller, 
far less by the learned Munsif hearing the ejectment suit. Obviously 
the Munsif had no jurisdiction to correct mistakes in the challans for 
depositing the amounts equivadent to rents in the office of the Rent Controller. 
Therefore the deposits in the name of S. K. Chatterjee were made with the 
Rent Controller in contravention of section 17(1). 


So long as the ejectment suit remains pending in the trial court, 
the defendant-tenant has a statutory obligation under section 171) to 
deposit in.court or with the Rent Controller or pay to the landlord a sum 
equivalent to rent month by month hy the 13th day of each succeeding 
month. The landlord’s right to apply before the court for striking out the 
defence against delevary of possession under section 17(3) must be co- 
extensive with the obligation of the tenant to make deposit or payment 
under section 17(1). The liability of the tenant to deposit or pay under section 
17(1) commences from the date of institution of the suit or proceeding and 
ends with the termination of the suit. Where facts are disputed. it is desirable 
that a verified application should be filed by the landlord tv enable the 
defendant-tenant to contest the allegations in the landlord’s application about 
contravention, if any, of the provisions of section 17(1) and 17 (2) or 17(2A) 
as might be. Therefore the submission about the non- maintainability of 
the application under section 17(3) fails. 

The submission on behalf of the tenant that ker application under 
section 151 of the Code should have been allowed is not tenable for the follo- 
wing reasons :— 

(a) Neither the Rent Controller nor the trial court has jurisdiction 
to permit any correction to be made in the rent-contrel-challans. 

(b) The trial court in the exercise of its inherent powers under 
Section 151 cannot at this stage permit the defendant to pay er redeposit 
amounts equivalent to rents long after the prescribed time for making such 
deposits or payments had expired" 

(c) Section 17(24) (a) contains provision for extension of time 
specified in sub-sections (1) and (2) of section 17 fo» the deposit or pay- 
ment of any amount referred to therein. Further, Section 5 of the Limitation 
Act can be applied in appropriate cases in respect of applications filed 
under clause (a) and (b) of Section 17(2A/). 

(d) Section 39 of the Act lays down that subject to the provisions 
of the Act, all provisions of Indian Limitation Act shall apply to sults, 
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appeals and proceedings under the Act. When specific provisions exist in 
the Act for extension of time limit, Section 151 of the Code could not be 
invoked for extension of the time for making deposits or payments under 
Section 17(1) by permitting the defendant to redeposit the amount found to be 
invalidly deposited with the Rent Controller. , 
Cases referred to :— | ° 
(1) Siddeswar Paul y. Prakash Chandra Dutta, 68 CWN 30 
(2) Kaluram vy. Baidyanath, AIR 1965 SC 1909 
(3) Bengal Tent Manufacturing Company v. Amiya TOR Das Gupta, 
64 CWN 342 
(4) Ranibala Ghosh y. Benodini Sarkar (dead) 
(5) Manikchand Durgaprosad & Bros. v. Balukidas Baheti, AIR 1969 
Cal. 104. : 
(6) Kanailal Dutta y. Kanailal Patra, 67 CWN 334 
(7) M]Js. Pokarmal Gurudayal y. Sagarmal Bengani, 76 CWN 486 


Ramendra Nath Saha se .. for the Petitioner 
Shyma Prasanna Roy Chowdhury and aN H = 
Animesh Kanti Ghosal boa for the Opposite party nos. 1 to 4 


The judgment of the Court was as follows :— 

The defendant-tenant has obtained this Rule against the order 
of the learned Munsif, lst Additional Court, Alipore, rejecting her 
petition under Section 151 of the Code of Civil Procedure and allowing the 
plaintiffs’ prayer for striking out her defence against delivery of possession ' 
under Section 17(3) of the West Bengal Premises Tenancy Act, 1956. 


2. On Ist of July, 1972 the present opposite parties as plaintiffs 
had instituted a suit for ejectment of the petitioner from the ground- 
floor of the premises No. 36. Kabir Road, inter alia, on the grounds 
that the defendant was a defaulter in payment of rent since January, 
1972, that she had sub-let the premises and that the plaintiffs reasonably 
required the suit premises for their own use and occupation. On 12th 
March, 1973 the said suit was exparte decreed against the defendant- 
tenant. Thereafter, she applied under Order 9 Rule 13 of the Code 
of Civil Procedure which was allowed and the said exparte decree was 
set aside. Thereafter, the defendant-tenant filed her written statement. 
The said ejectment suit had been already heard in part. Between 8th 
of June, 1977 and 29th of June, 1977 the plaintiffs’ witnesses have been 
examined-in-chief and cross-examined. On 15th July, 1977 examination 
of the defendant’s witmesses commenced. On 23rd December, 1977 
the plaintiffs filed an application under Section 17(3) of the West Bengal 
Premises Tenancy Act. They alleged that the defendant had not 
complied with the provisions of Section 17(1) of the West Bengal Premises 
Tenancy Act and she had not been paying or depositing the amounts 
equivalent to current rents. On 23rd December, 1977 the defendant- 
tenant filed an application under Section 151 of the Code of Civil 
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Procedure stating that she had been making deposits in the office of the 
Rent Controller through different presons at different times. Rents up to 
1975 were deposited in the pame of S. N. Chatterjee and the other 
plaintiffs did not object. The said amounts in deposit had been 
withdrawn. But the name of S. K. Chatterjee in place of S. N. Chatterjee 
was written in the challans for 1976-77. She claimed that the same 
were bonafide typing mistakes. She was taking steps for correction of 
the challans so that there may not be any difficulty for withdrawal of 
such amounts by the plaintiffs. She prayed for condonation of the 
mistakes made inthe chajlans under Section 151 of the Code. The 
defendant-tenant also filed an objection to the application under Section 
17(3) of the West Bengal Premises Tenancy Act fiied by the plaintiffs. 


3. On 3rd February, 1978 the court below directed the defendant 
to produce the challans. „The defendant, however, did not produce the 
said challans in the court below. On 17th February, 1978 the 
plaintif No. 2 was examined as a witness in tie said Section 17(3) matter. 
The defendant did not cross-examine him. She also did not herself depose. 
On {5th March, 1978 the trial court allowed the plaintiffs’ application 
under Seciion 17(3; of the West Bengal Premises Tenancy Act and rejec- 


ted the defendant’s application under Section 151 of the Code of Civil 
Procedure, 


4. The obligation under sub-section (1) of Section 17 of the West 
Bengal Premises Tenancy Act (before the said provision was amended 
by the West Bengal Act XXXIX of 1965} could be diseharged either by 
making deposits in Court or by payment to the landlord sams equivalent 
torent. The law then did not permit deposit of such sums mentioned 
in Section 17 (1) m_ the office of the Rent Controller (see (1) Siddeswar 
Paul v. Prakash Chandra Dutta, 68 CWN 30). The Supreme Court in (2) 
Kaluram y. Baidyanath, AIR 1965 SC 1909, had approved the said Special 
Bench decision and with reference to the state of law prior to the enact- 
ment of the West Bengal Premises Tenancy (Amendment) Act. (Act XXXIX 
of 1965) had inter alia, Pointed out that the scheme of Section 17(1) was 
a complete scheme by itself. The deposit of rent under Section 21 of the 
West Bengal Premises Tenancy Act was based on the contractual obligation 
of the tenant to pay the rent. On the other hand, the deposit made 
under Section 17 (1) was the result of a statutory obligation. The mode 
in which the deposit was required to be made had been laid down by the 
statutory provisions. The Supreme Court in Kal#ram v. Baidyanath 
(supra) at page 1915, paragaph 19 had observed :— 

“The scheme of the three clauses of Section 22 is clearly integrally 
connected with Section 21. These clauses deal with deposits made 
under Seetion 21. In fact, it would be difficult to read Section 22(3) 
independently of Section 22(1) and (2) ; all the three clauses of Section 
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22 must be read together, and se, the time for making the deposit for 

the purpose ef Section 22(3) would be the time prescribed by contract 

and not the statutory time...... a 

5. The West Bengal Premises Tenancy ( Arhendmen Act, (Act° 

XXXIX of 1965) had inserted the words ‘deposit in Court or with the 
Controller or pay to the landlord’ in sub-section.(1) of Section 17. But 
the legislature has not yet laid down the manner of making deposits in the 
office of the Rent Controller in terms of Section I7{1(. Necessary 
rules, however, have not been framed. Therefore, such post suit deposits 
by tenants in the office of the Rent Controller have been continued to be 
made in accordance with Section 21 of the West Benga! Premises Tenancy 
Act read with the Rules made thereunder. But I have already referred 
to the observations of the Supreme Court in Kaluram’s case (supra) rega- 
rding the basic difference between deposits made by a tenant where the 
landlords refused to amicibly accept rent tendered by the tenant or in 
case of a bonafide doubt as to the persons to whom the rents are payable 
and doposits are to be made ia the discharge of the statutory obligations 
under Section 17 (1). 

' 6. Both sub-sections (1) and (2) of section 22 of the Act 
refer to ciause (i) of sub-section (1) of Section 13 of the West Bengal. 
Premises Tenancy Act. Therefore, as present advised, I am not able te 
hold that the question of the validity of deposits in the office of the Rent 
Controller in terms of Seetion 17(1) should be considered in the light of 
the provisions of sub-section (2) of Section 22. Therefore, in considering 
the question of the validity or otherwise of the post suit depoits in the 
office of the Rent Controller, Section 22(2) may not apply. Therefore, 
the ebservations ef the Division Bench in (3) Bengal Tent Manufacturing 
Company v. Amiya Prova Dasgupta, 64 CWN 342, with reference to Section 
20/2) of the West Bengal Premises Rent Control (Temporary Provisions) 
Act (XVII of 1950) may not apply to the facts of the present ease. The 
Letters Patent Bench’s decision in LPA No. 61 of 1974, (4) Ranibala Ghosh 
& others v. Benodini Sarkar (dead) & others, disposed of on 2ad Septem- 
ber, 1977, also dealt with the question of pre-Act deposits with incorrect 
particulars in the office of the Rent Controller. Therefore, the said deci- 
sion is also inapplicable to the facts of the present case. ) 


7. But there are cogent reasons for holding that the defendant 
had failed to comply with the provisions of Section 17(1} of the West 
Bengal Premises Tenagcy Act. Even after the institution of the ejectment 
suit the defendant-tenant had continued to deposit with the Rent Controller 
amount equivalent to rent month by month in fulfilment of her statutory 
obligation under sub-section (1) of Section 17 of the West Bengal Premises 
Tenancy Act. The plaintiff-landlords had already withdrawn such deposits 
up to the end of 1975 and they did not dispute the validity of the said 
deposits under Section 1!7(1) of the West Bengal Premises Tenancy Act. 
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Therefore, it was not be necessary to enter into the question of validity 
or orherwise of the said deposits. Since January, 1976 the defendant- 
tenant had been depositing under Section 17(1) the amount equivalent to 
erent in the office of the Rent Controller in the name of S.K. Chatterjee 
as the landlord. The plaintiffs did not withdraw the said deposits made 
in the name of S.K. Chatterjee. Mr. Roy Chowdhury, appearing on 
behalf of the opposite parties, has pointed out that Satyendra Nath, Bhu- 
pendra Nath. Sourencra Nath and Jitendra Nath Chatterjee, as plaintiff- 
landlords have instituted the instant suit. The defendant in her written 
statement has admitted her tenancy under the plaintiffs and she had only 
disputed the description of her tenancy. Mr. Roy Chowdhury has also 
correctly pointed out that the defendant-tenant was under a statutory 
obligation to pay to all the four plaintiffs or deposit the amounts referred 
to under Section !7(1) of the Act to their credit. Therefore, she 
should have legitimately mentioned the names of all the four plaintiffs 
in the: rent control challans. Not only she did not make any 
deposit jointly in their names but she purported to deposit only in 
the name of S. K. Chatterjee as her landlord. Admittedly, the said descri- 
ption of the plaintiff No.1 was erroneous. The initials of Satyandra 
Nath Chatterjee, the plaintiff No. 1, were S.N. and not S.K. Therefore, 
the defendant had made deposits in question in the wrong name of one 
of the plaintiffs. There is considerable substance in the submission 
of Mr. Roy Chowdhury, learned advocate for the opposite parties, that 
in view of these inaccuracies the four plaintiffs would be unable to withd- 
‘raw from the office of the Rent Controller these deposits made in the name 
of S.K. Chatterjee. Such depesits in the incorrect name of the plain- 
tif Ne. | did not amount to valid discharge of the defendant’s obligation 
to comply with the second part of sub-section (1) of Sestion 17 of the West 
Bengal Premises Tenancy Act, 1956. In my view, this non-mentioning of 
the names of the plaintiff Nos. 2 to 4 and ihe wrong description of the 
plaintiff No. 1 clearly invalidated the deposits made by the defendant in 
the office of the Rert Controller. I have already pointed out that the 
assertion of the plaintiffs’ that the deposits were made by the defendant 
ia a wrong name deliberately to put the plaintiffs in trouble remained 
untraversed. 


8. In the result, the deposits with the Rent Controller since 
January, 1976 were invalid and there was failure on her part to comply 
with the provisions of sub-seetion (1) of Section 1% of the West Bengal 
Premises Tenancy Act. The provisions of Section 15] of the Code could 
not be invoked to correct such mistakes tn the rent contro! challans. D.N. 
Sinha C.J. and A.K. Mukherjea J. in (5) Adanickchand Durgaprosad & 
Bros. v. Balukidds Baheti, AIR 1969 Cal 104, inter alia, held that neither 
the Deputy Registrar of the office of the Rent Controller ner even the 
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Controller can make any correction in the challans and vary the appro- 
priation of the rent to a month other than what ts mentioned in the appli- 
cation. I respectfully follow the above decision which is binding upor 
m°. Therefore, I hold that the deposits made by the defendant in thee 
name of S.K. Chatterjee as landlord in th: office of the Rent Controller 
were not capable of being corrected either by the Rent Controller far less o 
by the learned Munsif hearing the ejectment suit. Obviously, the Munsif 
had no jurisdiction to correct mistakes in the challans for depositing the 
amounts equivalent to rent in the office of the Rent Controller. There 
is also nothing on record to indicate that the defendant had applied before 
the Rent Controller for making the necessary corrections. Therefore, these 
deposits in the name of S.K. Chatterjee were made with Rent Controller 
in contravention of Section 171) of the West Bengal Premises Tenancy 
Act. 


9, It is necessary to note two other points mooted by the learned 
Advocate for the petitioner. It has been submitted that the plaintiffs’ 
application under Section 17(3) of the West Bengal Premises Tenancy Act 
was not maintainable because the suit has been already heard in part So 
long as the ejectment suit remains pending in the trial court, the defendant 
tenant has a statutory obligation under Section 17(1) to deposit in court 
or in the office of the Rent Controller or pay to the landlord a sum equiva- 
lent to rent month by month within the 15th day of each succeeding month. 
The landlords’ right to apply before the court for striking out the defence 
against delivery of possession under Section 17( 3) must be co-extensive 
with the obligation of the tenant to make depesit or payment under Section 
17(1). The liability of the tenant to deposit or pay under Section 17(1) 
commences fromthe date of the institution of the ejectment suit or 
proceeding and ends with the termination of the said suit (See observations 
of Chatterjee, J. in (6) Kanailal Dutta v. Kanailal Patra, 67 CWN 334 at 
page 337). In fact the Section 17(3) does not require that in all cases the 
landlord must make an application before the tenant’s defence against 
delivery of possession could be struck out. Where facts are disputed, it 
is desirable that a varified application should be filed by the landlord to 
enable the defendant-tenant to contest the, allegations in the landlords’ 
application about contravention, if any, of the provisions of Section 17(1) 
and 17(2) or 17(2A) as the might be. Further, in this case, the alleged defa- 
ults related to a period prior to the commencement of the final hearing 
of the suit. Therefore, this submission about non-maintainabilty of the 
application under Section 17(3) fails. \ 


10. Lalso find no substance in the next submission on behalf of 
the learned Advocate for the pstitioner. The submission was that the 
court below should have allowed the application of the defendant-tenant 
under Section 151 of the Code. Ia the first place, I have already pointed 
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out that neither the Rent Controller nor the trial court had any jurisdic- 
tion to permit any correction to be made in the rent control challans. 
Secondly, in the facts of this case the trial court: in the exercise of its 
Inherent powers under Section 151 of the Code cannot now permit the 
defendant-tenant to pay or re-deposit amounts equivalent to rent long after 
athe prescribed time for making such deposits or payments had expired. In 
this case, the Court itself did not commit any mistake if committed which 
might have occasioned the said error in the challans. Further, the defen- 
dant did not plead that by an aet of Vis Major or due to circumstances 
beyond her control like the suspension of the working of the court and 
of the office of the Rent Controller or a general strike, she was prevented 
from making the requisite deposits or payments within the time. The 
defendant herself had made the deposits in question in the wrong name 
of one of the plaintiffs. Further, Section 17(2A) (a) of the West Bengal 
Premises Tenancy Act contains provisions for extension of time specified 
in sub-section (1) or (2) for the deposit or payment of any amount referred 
to therein. No doubt that sub-section (2B) of Section t7 provides for 
the time limits for making applications under Section 17(2A) but in several 
decisions of this Court it his already been laid down that Seciton 5 of the 
Limitation Act in appropriate case could be applied in respect of applica- 
tions filed under clauses (a) and (b) of Section !7 (2A) of the West 
Bengal Premises Tenancy Act. . (see (7) M/s. Pokarmal Gurudayal v. 
Sagarmal Bengani, 76 CWN 486. Further, Section 39 of the West Bengal 
Premises Tenancy Act, 1956 lays down that subject to the provisions of 
the said Act all the provisions of the Indian Limitation Act shall apply to 
suits, appeals and proceedings under this Act. When such specific 
provisions exist in the Act for extension of time limit, I fail to see how 
the trial court in the instant case could have invoke its inherent powers 
under Section 151 of the Code of Civil Procedure to extend the time for 
making deposits or payments under Section 17({1) by permitting the defen- 
dant re-deposit of invalid rents. 

11. For the foregoing reasons, this Rule fails. I, accordingly, 
discharge this Rule without any order as to costs. Let acopy of this 
order be communicated to the court below. 





r 


[ CIVIL APPELLATE JURISDICTION } 
Before Mr. Justice Amar Nath Banerjee 
Decision: February 24, 1978 e 


Bhagaban Bhuniya = ae do ... — (PIff) Appellant 
Versus 

Sm. Sarala Bala Dhar og sag ... (Deft) Respondent* 

Specific performance—Contract for reconveyance of land sold — 


* Appeal from Appellate Decree no, 1883 of 1970. 
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Agreement to reconvey —Pre-emptión proceedings under sec. 24 of W. B. Nor- 
agricultural Tenancy Act— Proceedings allowed—Deed. of reconveyance 
effected by purchaser while pre-emption proceedings were pending—Order 
allowing pre-emption does not extinguish the right to get the land back by , 
reconyeyance — Question of benami. . 


The plaintiff sold a piece of land by a registered Kobala 
dated 14,1.63 with a separate deed of agreement for reconveyance 
executed and registered on the same day. After such a sale, defendant 
no. l filed an application under section 24 of the West Bengal Non- 
agricultural Tenancy Act claiming pre-emption of such transferred land. 
That application for pre-emption was allowed. e During the pendency of 
the pre-emption proceeding. Defendant no. 2 executed a deed of 
reconveyance in favour of the plaintiff. Thereafter the plaintiff filed 
a suit for specific performance of contract against the defendant pre- 
emptor alleging that the pre-emptor was bound by the agreement for 
reconyeyance of the disputed Jand and that as such. the plaintiff was 
entitled to get a decree for specific performance of contract against 
her. The trial court allowed the plaintiff’s claim and decreed the suit. 
The lower appellate court reversed the decree on a finding that since 
the defendant no. 2 had executed a deed of reconveyance in favour of 
the plaintiff, nothing remained of tke contract and that as such, the 
plaintiff was not entitled to a decree for the said contraet. Hence the 
seeond appeal by the plaintiff. 


HELD: In a proceeding under section 24 of the West Bengal Non- 
agricultural Tenancy Act 1949, the question of the plaintiff's right under the 
agreement for reconveyance was never under consideration and was beyond 
the scope of such an application. That being so, there can be no question 
of the rights and obligations between the parties under the agreement for 
reconyeyance being adjudged in the aforesaid pre-emption proceedings 
or the disappearance of the foundation of the contract by the order made 
in the pre-emption proceedings. An agreement for reconveyance does not 
create any right in the land. At the sametime, it is an obligation which 
is binding not only upon the parties to the agreement but also upon the pre- 
emptor like the defendant no. 1. Such an agreement for reconveyance 
did not come to an end with the execution of the deed of reconveyance 
during the pendency of the pre-emption proceedings. ‘T, hat being the 
position, the defendant-respondent no. Í is bound by such agreement and 
the plaintiff-appellant is entitled to a decree for specific performance of 
the said contract. 


Cases referred to :— 
(1) Nishikanta Das v. Jnanerdra Nath Mondal & ors., 57 CWN 253 
(2) Kinuram Sadhukhan v. Hazi Md. Yusuf and Anr. 63 CWN 939 
(3) Satya Narayana v. Yelloji Rao, AIR 1965 SC 1405 


ay 
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Puspamoy Das Gupta ss i .. for the Appellant 
S. P. Roy Chowdhury or T 1% for the Respondent 
The judgment of the court was as follows :— 


This appeal at the instance of the plaintiff arises out of a suit 
for specific performance of contract. It appears that the plaintiff sold 
the disputed land as described in the schedule A to the plaint to the 
defendant by a registered kobala dated 14. 1. 63 (Ext. 6A) with a 
separate deed of agreement of reconveyance executed and registered on 
the same day (Ext. 5). After such sale, the defendant no. 1 filed an 
application under section 24 of the West Bengal Non-agricultural Tenancy 
Act, 1949 claiming preemption of such transferred land. It was filed 
on 19.2.63 and was allowed on 30.4.64. During the pendency of such 
proceeding, the defendant no. 2 executed a deed of reconveyance dated 
8.10.63; vide Ext. 6A io favour of the plaintiff. His defence in the 
preemption preceeding was that the sale to the defendant no. 2 was a 
benami one and that the deed of reconveyance was without consideration 
and it was only executed in support of the benami character of the 
trasnsaction. The trial court negatived such defence and allowed the 
preemption to the defendant no. 1. An appeal was taken as against 
such order of the trial court but without success (Ext. 7-7A). 


2. After the appeal was dismissed On 1.12.64, the plaintiff filed 
the present suit for specific performaaee of contract against the defendant 
preemptor alleging that the preemptor was bound by the agreement 
for reconveyance of the disputed land and that as such, the plaintiff 
was entitled to have a decree for specific performance of contract 
against her. It was contested by the defendant on the ground that 
she had no knowledge of the contract and that in any event, the 
contract was ne longer in existence having been discharged by the 
execution of the deed of reconveyance by the defendant no. 2 in 
favour of the plaintiff. The trial court allowed the plaintiff's claim for 
specific performance ef contract and, accordingly, decreed the 
swt. 


3. Asagainst such judgment and decree of the trial court, the 
defendant no. 1 preferred an appeal, the learned Additional District 
Judge allowed it on a finding that since the defendant no. 2 had executed 
a deed of reconveyance on 8.10.63 in favour of the plaintiff, nothing 
remained of the contract and that as such, the plaintiff was not entitled 
to a decree for the said contract. The suit was dismissed by the learned 
lower appellate court. As against the judgment and decree of the lower 


~ appellate court, the plaintiff preferred this appeal. 


4. It was contended by the learned Advocate for the appellant 
that the lower appellate court went wrong in thinking that the agreement 
for reconveyance of the disputed land during the pendency of the 
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preemption proceedings came toan end with the execution of such a 
document by the defendant no. 2 in favour of the plaintiff. 

5. Mr. Ray Chowdhury learned Advocate appearing for the 
defendant-respondent no. 1 not only supported the judgment of the 
lower appellate court but also took some other objections. His ‘ 
first contention was that having regard to the nature of the defence set 
up by the plaintiff in the preemption proceeding and also having regard 
to the nature of the order passed by the learned Munsif in the said 
proceeding, it could be said that the rights and obligations between the | 
parties were adjudged in that proceeding and as such it was no 
longer open to the plaintiff to bring a suit of the present nature. 

6. His second branch of argument was that in order to enforce 
a contraet it must be existing and enforceable but in the present case. 
there was no existence of the contract not only on the ground as stated 
above but also on the fact that the defendant no. 2 had executed a 
deed of reconveyance in favour of the plaintiff in pursuance of the terms 
of the contract. 


7. The third branch of argument as advanced by Mr. Roy Chow- 
dhury was that there had been a frustration of contract inasmuch as the 
very foundation of the contract disappeared by the orders passed in the 
preemption case. 

8. Mr. Rov Chowdhury also contended that there had been a 
waiver of the plaintiff’s right, if any, inasmuch as it wis open to him to 
take the plea in the preemption procezding regarding the agreemeut for 
reconveyance but not having done so it must be deemed that he had 
waived his right, if any, to enforce the alleged contract. 

9 Lastly, Mr. Roy Chowdhury submitted, in any event, the 
discretion should not be used in favour of the plaintiff appellant. 

(0. In support of his above contentions Mr. Roy Chowdhury 
relied on some decisions out of which reference may be made to the cases - 
reported in 57 CWN 253 relevant page at 255, 63 CWN 939 and AIR 
1965 SC. 1405. 

11. Having heard the learned Advocates of the respeciive parties 
and considering all the materials before me J am of the view that the 
learned lower appellate court was in error in thinking that the execution 
of the deed of reconveyance brought an end to the plaintiff’s right to 
get the land back as per terms of the agreement for reconveyance (Ext. 5). 
It is true that during the pendency of the preemption proceeding a 
deed of reconveyance was obtained by the plaintif from the defendant 
no. 2 in respect of the disputed land. But we should remember that 
his defence in the said proceeding was that the entire transaction was a 
benami one and that the deed of reconveyance was obtained because of 
the benami character of the sale. 


12. Beth the courts found in that proceeding that the sale by the 
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plaintiff to the defendant no. I was a sale for consideration and that even 
the deed of reconveyance was not a shame transaction. Having regard 
to the pendeacy of the preemption proceeding and also having regard to 
ethe fact that the defendant-respondent no. | had aright to preempt the 
disputed land irrespective of the question of the deed of reconveyance in 
pursuance of the agreement of reconveyance, it canoot but be said that 
the plaintiff’s right to get the land back in pursuance of the agreement 
for reconveyance could and did arise only after the order for preemption 
of the disputed land was made in favour of the defendant-respondent- 
no. 1. That being the position, it cannot be said that the agreement 
for reconveyance of the disputed land came to an end with the execu- 
tion of the reconveyanc2 by the defendant no. 2 in favour ofthe plain- 
tiff during the pendency of the preemption proceeding. The decistons to 
which references were made by Mr. Roy Chowdhury have no application 
to the facts of the present case. On the other hand, the decision in the 
case ef 58 CWN 1000, upon which reliance was placed by the trial 
court is very much relevant. In that case it was laid down that a pre- 
emptor is bound by such a contract for reconveyance between the 
preemptee and his vendor. Jalso do not think that there is any question 
of waiver in the present cage. It cannot be said that the preemptor namely 
defendant no. | was induced to do or omitted to do anything in pursu- 
ance of the representation or contract of the plaintiff. On the other 
hand, the very fact that the plaintiff mentioned about the agreement for 
reconveyance in his petition filed in the proceeding under section 24 of 
the West Bengal Non-agricultural,. Tenancy Act, can only indicate that 
the preemptor had full knowledge and notice of such an agreement for 
reconveyance. I also do not see how the plea of frustration of contract 
can be raised in the present case. .It.is true that the learned Munsif 
while passing the final order in the proceeding under section 24 of the 
. said Act direeted that the deposited money may go to the plaintiff. 
Evidently, the learned. Munsif thought that since the deed of reconvey- 
ance (Ext. 6A) was not a shame transaction, the preemptee had get 
back his money and that in such circumstance, the money deposited by 
the preemptor in the court should go to the vender of the preemptee, 
that is to say, the plaintiff. But for that it can never be said that 
the rights and obligations between the parties were adjudged in the 
aforesaid proceedings or that there was frustration of contract. In a 
proceeding under section 24 of the Act the question of the plaintiff’s 
tight,,.under the agreement for reconveyance was néver under considera- 
tion and.was beyond the scope of such an application. That being so, 
there can be no question of the rights and obligations between the parti:s 
under the agreement for reconyeyance being adjudged in the aforesaid 
preemption proceedings or the disappearance of the foundation of 
contract by the order made in the preemption proceedings. An 
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agreement for reconveyance does not create any right in thè land. At the 
same time, it is an obligation which is binding not only upon the parties 
to the agreement but also upon a preemptor like the respondent no. H. I 
have already pointed out that such an agreement for reconveyance did no} 

. come to an end with the execution of the deed of reconveyance during 
the pendency of the preemption proceedings. That. being the position, ẹ 
the defendant-respondent no. 1 is bound by such at agreement and the 
plaintiff is entitled to a decree for specific performance of contract. 

13. In the result, this appeal is allowed. The judgment and 
decree of the lower appellate court are set aside and those of the trial 
court restored subject to this modificati¢n only that the defendant- 
respondent no. ] would execute and register a kobala in respect of the 
disputed properties in favour of the plaintiff in terms of the decree of 
the trial court within two months from this date, failing which it would be 
open to the plaintiff to have the document executed and registered by the 
said defendant-respondent no. 1 through court in execution of the decree. 

There will be no order as to costs. 

P. R- , a 





[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Manas Nath Roy 
Decision : March 29, 1978 
Rama Prosad Roy & Crs. Petitioners 
Versus 

State of West Bengal & Ors. ... Respondents* 

West Bengal Land Reforms Act (10 of 1955), Sec. 16(4)— Applica- 
tion under— Objection taken as to existance of relationship of bargadar 
and jotedar— (Question involved is a question of jurisdiction—Such question 
should haye to be resolved first—Tribunals went wrong in deciding other 
matters without deciding the jurisdictional] point first. 

The Bargadar-respondents made an application before the Bhagchas 
Officer for determination of certain matters claiming their rights as 
bargadars. Inthe said proceeding an application under sectien 16(4) 
of the West Bengal Land Reforms Act was made claiming a determina- 
tion and it was contended by the otherside that there was no relationship 
of bargadar and jotedar between the parties. The question of jurisdic- 
tion has been raised in the case. That point goes to the root of the 
matter. The tribufials below went wrong in proceeding to determine the 
other matters without first deciding the objections raised by the otherside 
in respect of the bargadars’ application under section 16(4} of the Act. 
Mrinal Kanti Das tes se ss Jor the Petitioners 


Dilip Kumar Seth ja ... for the Respondents 
*Civil Rule no. 4533 ov) af 1974. 
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The judgment of the Court was as follows :— 

The petitioners are residents of village Garbari. The respondents 
concerned made application before the Bhagchas Officer concerned 
claiming their rights as bargadars. In tke said proceeding admittedly 
an application was made under section 16/4) of the West Bengal Land 
Reforms Act, 1955 claiming a determination and it was specifically 
contended that there was no relationship of bargadar and jotedar between 
the parties. Such application it appears admittedly has not been disposed 
of in accordance with law. The point as taken or raised in the application 
undoubtedly goes to the root of the matter and would be a question of 
jurisdiction. As such after hearing Mr. Das and agreeing with his 
submissions, I am of the view that both the learned Tribunals below 
were wrong in proceeding to determine the matter without at first deter- 
mining the objections under section 16(4) as referred to hereinbefore. 
In view of the above the Rule should succeed. Let appropriate writs be 
issucd. The authorities concerned would be now entitled to proceed 
afresh in the matter after duly determining the objection as filed under 
section 16(4). 3 

2. Letit be noted that although this Rule was made ready as 
regards service on 9th September 1975 and an opposition has been filed on 
behalf of the respondent no. 3, but nobody appeared at the time of 
hearing of the Rule for the respondents concerned. It should also be 
noted that the respondent no. 5 has appeared and he supported the case 
of the petitioners. l 

S. P. M. 


[ CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Purna Chandra Barooah and Mr. Justice 
S. C. Majumdar 
Decision : May 25, 1978 
Laxmi Narayan Pattayanayak & Ors. H ... Petitioners 


Versus 
State of West Bengal yè Opposite party* 


Code of Criminal Procedure 1973 (Act 2 of 1974), Sec. 228(1)(b)— 
Framing of charge— Obligation of Judge to decide whether there is good 
ground for: presuming that accused has committed offence which is triable 
exclusively by court before:framing charge— Opinion to be formed definitely 
that it is sessions triable case— Practice of acting» as rubber stamps and 
of following \blindly the charge sheet submitted by Police is condemned— 
Offences under Secs 307 and 395 are serious offences and Magistrate should 
act with due care. 

After an order of commitment has been made, there shculd be a 

*Criminal Revision Case no. 2245 of 1977. 
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second screening by the trial Judge at the time of framing the charges. 
The materials on record must be scrutinised with some amount of labour 
and charges should be framed under section 228(1)(b) of the Code of 
Criminal Procedure only when the learned Judge is definitely ef the 
opinion that it is sessions triable case. 

In the instant case, it is alleged that a prima facie case under 
section 307 of the Indian Penal Code has been made out and accordingly 
the learned Magistrate committed the accused petitioners to the court of 
sessions. If the learned Magistrate had taken the trouble of scrutinising 
‘the injury report he would have found that it was a case of simple injury, 
not affecting a vital part of the body, which by no stretch of imagination 
can be brought in under the provisions of section 307 of the Indian 
Penal Code. . 

C.'R. Das, Anathbandhu Pal and Miss Pranati Banerjee... for the Petitioners 
Amalendu Pal p for the State 

“The judgment of the Court was as follows :— 

Borocah, J : On the basis of an information lodged by one Tharpa 
Nandi of Mouza Salgaria, Gopiballavpur P.S. Case dated 14.7.77 under 
sections 147/447/427/324 of the Indian Penal Code was started against 
the accused petitioners. They were duly arrested and released on bail by 
the learned Sub-divisional Judicial Magistrate, Jhargram. Before the 
submission of the charge sheet the Investigating Officer filed a-petition on 
6.8.77 praying for adding section 307 of the Indian Penal Code to the First 
Information Report. The learned Magistrate did not allow this prayer 
holding that there was no provision under the Code of Criminal Procedure 
to add a new section to the original First Information Report. Thereafter 
on 18.11.77 the charge sheet was submitted against the petitioners under 
sections 147/447/327/307 of the Indian Penal Code. 

2 On 18.11.77 the accus2d petitioners ‘filed a petition praying for 
deleting section 307 of the Indian Penal Code from the charge sheet. The 
Learned Magistrate after hearing both sides did not accede to the prayer 
of the aceused petitioners and committed the case to the court of Sessions. 
This order has been impugned in this Rule. 

3. This case brings to light a serious problem which ‘has arisen 
because of haphazard orders of commitment which are being passed by 
learned Magistrates resulting in large accumulations of Sessions trials in 
the different Districts of West Bengal. In some Districts Such as Burdwan 
and Murshidabad it might take a couple of years to clear up the pending 
arrears of Sessions cases. The solution to the problem lies in the hands 
of the learned Magistrates and the’ Sessions Judges. 

4. The learned Magistrates are not expected to act as rubber ‘stamps 
and to follow blindly the charge sheets submitted by the’police. They must 
scrutinise the materials on record before making up their minds whether 
it is a Sessions triable case or a Case which can be tried by themselves 


1978 (1) CLI] | Pulin Kumar Chowdhury v. Sachindra Mohan ‘Bose 645 


and should net accept the charge’ sheet on the face value in each’ and 
every case. ' This gaution must be exercised particularly in’cases undér 
sections 307 and 395: ‘of the Indian Pena! ane which form the pulk ot 
Pending Sessions trials. 
° 5. After an order of commitment. has been passed there should be'a 
second screening by the trial judge at the time of framing of charges. The 
emiaterials on record must be scrutirjised with some amount of labour and 
charge should be framed under S. 228(1) (b) of the Code only when the 
learned Judge is definitely. of the opinion that it is a Sessions triable case. 

6.. In the instant case, it is alleged that a prima facie. case under 
section 307 of the Indian Penal Code has been made out and accordingly. 
the learned Magistrate comnfitted the accused petitionrs .to the Court of 
Sessions. If the learned Magistrate had taken the trouble of scrutinising 
the tnjury report he would have found that it was a case of simple injury 
not in a vital part of the body, :which, by no stretch of imagination 
can be brought in under the provisions of section 307 of the Indian 
Penal Code, 

7. We accordingly allow. the. Bpplisation: make the Rule absolute 
and set aside the order passed by the learned Magistrate on 18 11.77 
committing the accused petitioners to the Court, of Sessions. The learned 
Magistrate will proceed with the case himself from. the stage reached 
prior to the passing of the impugned order. 

8. The Registrar, Appellate Side is directed to circulate copies of 
this judgment to the Sessions Judges and the Chief Judicial. Magistrate of 
the different Districts who in their turn will advise the judicial officers 
under them to follow the guide lines set out herein. 

Majumdar, J. : I agree. 

N. C. S. 


-[ CIVIL REVISIONAL JURISDICTION ] ` 
Before Mr. Justice Chittatosh Mookerjee 
` Decision: April.19, 1978 
Pulin Kumar Chowdhury -. 2 S ota Peun 
Versus 


Sachindra Mohan Bose. & Anr. , ... Opposite sary 

West Bengal Premises Tenancy Act (12 of 1956), Sec. 17/1), (3) & 
{(4)—Tenant’s application under Sec. 17(t) & (4) for relief—Whether 
misconceived — Landlords’ application under sec. 17(3), whether premature 
-~Tenant’s application. under sec. 17(2A)—Discharge of.. statutory duty 
by court ia matters of calculation of arrear rents and interests —When. order 
under 17(2A) becomes. complete —No question of waiver by tenant where 
court is in fault i in discharge of its statutory duty under sec. 17(2A). 

“Civil Rule no. 824 of 1978, 
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The opposite party (landlord) filed an ejectment Suit against the 
petitioner, inter alia, on the allegation that the petitioner had defaulted in 
payment of rent for a pretty long period. The _petitioner having entered 
appearance in the suit filed an application under section 17(2A)(b) of 
the West Bengal Premises Tenancy Act, The learned Munsif disposet 
of the said application by an order dated'12.5.76, holding that the defen- 
dant was in arrears from March 1971 to September 1974 and directing® 
the defendant to deposit the said arrears with the interest due in monthly 
instalments. Later on, it was deteeted that the defendant-terant had 
failed to deposit under section 17(1) the sum equivalent to rent due from 
July °75 to January ’76. But the said fact of non-deposit for the said 
period was not obviously drawn to the notice ‘of the trial court when it 
disposed of the defendants’ application under section 17(2A) .on 12.5.76. 
When the said fact of non-deposit was detected the plaintiff filed an 
application under seetion 17(3). Thé defendant had also made a petition 
under sub-section (1) and sub-section (4) of section 17 of the Act. 
The learned Munsif by his order dated 7.12.77 rejected the defen- 
dants’ application and allowed the plaintiffs’ application under section 
17(3). The defendant thereafter obtained the present Rule. 

HELD: The defendants’ petition under sub-sections (1) and (4) of 
section 17 was misconceived inasmuch as neither of the two sub-sections 
contemplates the filing of any application of the present nature. Further, 
the court ut the stage of passing the decree has to consider under sub-section 
(4) whether the defendant-tenant had complied with the provisions of sub- 
sections (1), (2) or (2A) of section 17 and whether the decree under section 
I3(1)(i) of the Act could be passed against him. That stage has net yet 
reached, But still then, there is another reason why this Rule should 
succeed, Sub-section (2A) starts with the non obstante clause ‘‘notwith- 
standing anything contained in sub-section (1) or sub-section (2)...... re 
In otherwords, sub-section (2A) engrafts an exception to the provisions of 
sub-sec, (1) and sub-sec.(2) to the extent cantained in sub-sec. (2A). Fur- 
ther the proviso to clause (b) of sub-section (2A) lays down that where 
payment is permitted by instalments such sum shall include all amounts 
calculated at the rate of rent for the period of default including the period 
subsequent thereto upto the end of the month previous to that in which the 
order under this sub-section is to be made with interest on any such amount 
calculated at the rate specified in sub-section (1) from the date when the 
amount was payable upto the date of such order. Therefore it is clear that the 
` court in making the order under sub-section (2A)(b) shall include the total 
amount due upto the eħd of the month previous to the month in which the 
said order was being made. 

Where the court itself through inadvertance had failed to discharge its 
statutory duty in the matter of calculation of the arrear rent and the interest 


1978 (1) CLJ] Pulin Kumar Chowdhury v. Sachindra Mohan Bose 647 


to%e paid by instalments in terms of section 17(2A}(b) read with the proviso 
thereunder, there could be no question of waiver of such a statutory provision. 
Therefore, unless and until an application under sub-section (2A) of section 
I7 is disposed of by the court the provisions of Section 17(3) cannot be 
invoked, Only after a valid order under sub-section (2A) is made and 
here is a breach of the said order, the question of striking out of defence 
“against delivery of possession under section 11(3), can arise. 

Asoke Kumar Banerjee . G ai Jor the Petitioner 
G. C. Laha and Arun Kumar Paul aes for the Opposite party 


The judgment of the court was as follows :— 


The opposite party has instituted an ejectment suit against the 
petitioner in the Third Court of Munsif Alipore, inter alia, on the alle- 
gation that the petitioner was a monthly tenant under him at a rent 
of Rs. 100/- per month and that he was a defaulter since March, 197!. 
The opposite party’s further case is that he reasonably required the 
Suit premises for his own use and occupation. The present petitioner ; 
after being served with the summons of the said ejectment suit appeared 
in the trial court and made an application under sec, !7(ZA) (bò of the 
West Bengal Premises Tenancy Act. The learned Munsif, Third Court, 
Alipore after considering the said petition under section 17{2A) and the 
objection filed by the plaintiff, by his order No. 30 dated 12th May, 1976, 
disposed of the said petition of the defendant. The learned Munsif 
recorded in his order that the defendant was in arrears from March, 
1971 to September, 1974 amounting to Rs. 4300/- and sum of Rs. 1194.44 
p. was due as statutory interest. The learned Munsif directed the defen- 
dant to deposit the said arrear rent and the interest due in monthly in- 
stalments of Rs. 100/-beginning from the month of June, 1976 until 
he deposited the full amount. The last or the 55th instalment was to 
be of Rs. 94.44 p. only. 

2. Itis undisputed that the petitioner in terms of the said order 
under sec. 17(2A) dated 12th May, 1976 had been regularly depositing 
both current rent/damages and also the instalment due for each month. 
It is also no longer disputed that the defendant-tenant had failed to 
deposit under-section 17(1) of the West Bengal Premises Tenancy Act 
the sum equivalent to rent due from July, 1975 to January, °76. But 
the said fact of non-deposit from July ’75 to Jany. ’76 was not obviously 
drawn to the notice of the trial court when it had disposed of the defen- 
dant’s petition under sec. 17(2A) by the aforesaid order No. 30 dated the 
12th May, 1976. When the said fact of non-depeset was detected the 
- plaiotiff had filed an application under section 17(3) of the Act for stri- 
king out the defence of the defendant-tenant. The defendant-tenant had 
also madea petition under sub-section (1) and sub-section (4) of 
section 17 of the Act. The learned Munsif, by his order dated the 7th 
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December, 1977 rejected the defendant’s said petition and allowed the 
plaintiff’s petition under section 17(3) and struck ont the defenee 
against delivery of possession of the defendant. The defendant-petitioner 
thereafter obtained the present rule. 


3. In my view, the defendant’s petition under sub-sections (1) and 
(4) of section 17 was misconceived inasmuch as neither of the two sub- 
sections contemplated the filing of any application of the present nature. e 
Secondly, the court at the stage of the passing of the decree has to con- 
sider under sub-sec. (4) whether the defendant-tenant had complied with 
sub-sections (1), (2), or (2A) of sec. 17 and whether a decree under section’ 
13(1) (i) could be passed against him. That stage has not yet reached. 
But there is another fundamental reason why this Rule should succeed 
in the manner set out hereinafter. Sub-section (2A) of section 17 starts 
with the non obstante expression none twats (aneig anything contained 
in sub-section (1) or sub-section (2)... In other words, sub- section 
(2A) engrafts an exception to the provisions ef sub-section (1) and 
sub-sec. (2) to the extent contained in  sub-sec. (2A). Further, the 
proviso to clause (b) of sub-section (2A) lays down that where pay- 
ment is permitted by instalments such sum shall include all 
amounts calculated at the rate of rent for the period of dafault 
including the period subsequent thereto upto the end of the month previous 
to that in which the order under this sub-section is to be made with interest 
on any such amout calculated at the rate specified in sub-section (1) from 
the date when the amount was payable upto the date of such order, 
Therefore, it is clear taat the court in making an order under sub- sec, (2A) 
(b) shall include the total amount due upto the end of the month previ- 
ous to the month in which the said order was being made. In the instant 
case the defendant-tenant had failed to deposit the sum equivalent to rent 
from July, 1975 to January, 1976 while his application under section 17(2A) 
was still pending. The court below was under a statutory. obligation to 
include,in its order under section 17(2A) (b) all arrears subsequent to the 
filing of the suit and upto the end of the month previous to that in which he 
made its said order. In this case obviously the said fact of non-deposit for 
the aforesaid period, July, '75 to January, ’76 was not within the knowledge 
of the trial court and the trial court, therefore, in its order under section 
I7(2A) had omitted te make any direction for payment of the aforesaid 
arrear rent. . 


4.‘ Iam unable to accept the submission made on behalf of the 
plaintiff-opposite-party that the defendant-tenant had acquieseed in the 
passing of the order dated 12th’ May, 1976 and, therefore, he was not _ 
permitted now to raise the above point. In my view, the court itself 
through inadvertence had failed to discharge its statutory duty in the 
matter of calculation of the arrear rent and interest to be paid by instalment 
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in terms of section 17:2A) (b) read with the proviso thereunder. 
There could. bé no question of waiver of such statutory provision. Unless 
_ and until an application under sub-section (2A) of Section 17 is disposed 
of by the court the provisions of sub-seetion (3): of Section 17 cannot be 
invoked. Obly after a valid order under sub-sec. (2A) is made and 
“there, isa breach of the said order, the question of striking out the 
defence of the defendant under sub-section (3) of section 17 can arise. 
In the instant case I have already held that the trial court having failed te 
include in its order a, direction for payment of the arrear rent. for the 
months of July, 1975 to January, 1976 its order dated 12th May, 
1976 was an incomplete order and itis now necessary that a further 
order under section 17{2As) should be made by directing the defendant- 
tenant ‘net only to pay balance amount of Rs. 5494.44 but also the 
amount equivalent to rent and interest due in respect, of the months 
J uly "75 to January, 1976. ‘The learned Advocates for both parties have 
stated before me thata sum of Rs. 700/- would be due as the amount of 
arrear rent and a sum of Rs. 100/- ‘would be payable as interest on the 
said arrear amount. The defendant- tenant, having regard to his own 
conduct and the facts of the case, should be called upon to make immediate 
deposit of the said amount of Rs- 800/- (eight hundred) within the time 
indicated below. I make it clear that the order made to- -day for deposit 
of Rs. 800/- would be in addition to the order already made by the trial 
court on 12th May, 1976 for depositing the arrear amount of Rs. 5494.44p. 


5. I accordingly direct that the petitioner will deposit in the trial 
court or pay to the landlord a sum of Rs. 800/- within five weeks from 
this day. In default of making such payment or deposit, and in case of 
default i In paying the instalment and the current rent due in terms of the 
order dated 12th May, 1976 the plaintiff would be entitled to apply under 
sub-sec. 17(3) of the West Bengal Premises Tenancy Act. At the present 
stage, the order dated December 7, 1977 under sec. 17(3) being premature 
it shall stand set aside.. The Rule is accordingly disposed of in the above 
rerms. | 

6. Let the hearing of the sutt, which is pending for a considerable 
time, be expedited and the same be disposed of as soon as possible. 

. , There will be no. order for costs. 


Let a copy of this-erder be communicated to the court below 
a ow T 


“HPR ` l 


650 K. G. K. v. Burdwan-Cutwa Railway Co. Ltd. {1978 (1) CL 
[ CIVIL APPELLATE JURISDICTION ] ° 
Before Mr. Sankar Prasad Mitra, Chief Justice and 
Mr. Justice Salil Kumar Datta 
Decision : April 4, 1978 

K. G. K. Ananthakrishnan, Additional Registrar of rr 

Companies, West Bengal ia: aes `... Appellant 
Versus i 

Burdwan-Cutwa Railway Co. Ltd. n ... Respondent* 

Company—Winding up-- Matters to be considered for winding up 2 
public limited company. 

The Burdwarn-Cutwa Railway Co. Ltd., a public. company was 
incorporated in November 1913. The main and paramount object of 
the company was to construct, complete and run the railway between. 
Burdwan and Cutwa and te do all necessary things in respect thereof and 
the other objects were connected with and incidental to the main object 
of running the railway. The company had been operating the railway 
and with effect from April, 1966 the entire business undertaking of the 
company with all its assets were taken over by the Government of India. 
A sum of Rs. 17.8 lakhs was paid by the Government to the company as 
consideration or compensation out of which a sum of Rs. 16 lakhs was 
tent and advanced by the company to Montoshes. This loan transac- 
tion is alleged to be illegal. The money received as compensation 
were thus diverted instead of returning the same to the share-holders. 


A proceeding for winding up the company was started. The 
matter of controversy between the parties is on the question as to whether 
the substratum of the company had gone with the acquisition or taking 
over of the railway business of the company The circumstances in which 
the winding up is sought for is that it is just and equitable’ that the 
company should be wound up in view of the disappearance of substra- 
tum of the company. 

HELD: Onan examination of the Memorandum of Association of 
the company there can be no doubt that the main object of the company was 
to run the railway as a public transport between Burdwan and Cutwa, In 
fact the Agreement entered into by the company with the Secretary of State 
for India in Council on April 5, 1 917 provided that so long as the agreement 
to run the railway continued to be in force the company could not undertake 
any other business which by implication meant that there was no prohibition 
to carry on other business if the specific business of running the railway 
between the two places named became non-existant. 

Even if it be accepted that the company is entitled to carry on only other 
railway business on the acquisition or taking over of the railway business in 
1965 no such business has been undertaken by the Company during the 

* Appeal from Original Order No. 179 of 1975. 
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material time no any steps had been taken to start such business. It is 
also a fact to be taken into consideration that the railways on all major 
routes for a long time had been taken over and run by the Central Goyern- 
ment for railways in small ganges there may be some railways still run by 
“private sector but there is no possibility in the absence of any material 
to indicate that it is still possible to carry on the railway business elsewhere 
in this situation it appears that there is no escape from the position that 
while the subject matter of the company as disclosed in its name is gone, the 
object for which the company was incorporated had substantially failed and 
it is no longer possible to carry on the business of railways. The substratum 
of the company is therefore gone which acccordingly renders it just and 
equitable to wind up the compan y. 


As to the contention that the Registrar should not permitted to dislocate 
the -business carried on erstwhile by the company and to create unemploy- 
ment thereby against social interest, it is to be noted ihat while its last wage 
bill disclosed is Rs. 600l- for 1970-71, the company had indulged in ulira- 
vires business during this long period thereby frittering away the cash of 
the company, admittedly to a considerable and major extent even If ils 
statement of recovery is believed, further the company has not produced 
before this court, inspite of requisition, the balance sheets and profit and 
less account over all the three years from April, 1970 for which there can 
be no defence, The Court is, accordingly, deprived of an opportunity 
to assess the financial position of the compony and even on equitable 
and in social interest, there could be no extenuating circumstances tu use 
the discretion in favour of the company if it was possible to do so. In this 
state of affairs there is obviously no scope for the use of any discretion in 
favour of the company. 

Cases referred to :— 

(1) Mohan Lal and another v. Grain Chambers Lid, and others, AIR 
1968 SC 772 

(2) Inre: Haven Gold Mining Company, 20 Ch. D. 151 

(3) Inre: Kitson & Co. Lid.. 1946 - (1) All ER 435 

(4) Kerala State Electricity Board v. T.P. Kunhal Haliumma, AIR 
1977 SC 282 

(3) Suburban Hotel Case, (1867) LR 2 Ch. 737 

(6) Inre: Geman Date Coffee Co,20Ch. D 169 

(7) Cotman v. Brougham, 1918 AC 514 

(8) Inre: Indian Mechanical Gold Extracting Company, (1891) 3 Ch. 
538 @ 

(9) Bell Houses Lid. v. City Wall Properties Ltd, 1966—2 QB 656 

(10) Hind Overseas P) Lid. v. Raghunath Prosad, A\R 1976 SC 
565 

(11) Baird y. Lees, 1924 Scottish Cases 83 
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(12) Ramanandi Kuer vy. Kalawati Kuer, AIR 1928 PC 2 = 

S. B. Mukherjee and T. K. Basu i ... $ for the Appellant 
S. C. Sen, P. K. Sen, B. Gupta and Asilos Law ... for the Respondent 
The judgment of the Court was as follows :. — E f 4 


Datta, J.: This is an appeal from the judgment and order of 
Ramendra Mohan Datta, J. dated March 21, 1975 whereby the, apolica-, 
tion of the Registrar of Companies for winding up the company was 
dismissed. 


2. The respondent company, (hereinafter T to as the com- 
pany), a public company, was incorporated on November 29, 1913, and 
its main objects for which the company was established as set forth in 
the Memorandum of Assication are as follows :— 


3. (a) To constract, complete, equip and make ready for . public 
traffic and to work, maintain and earry on.a line of railway between 
the towns of Burdwan and Cutwa:in , the District of Burdwan 
in Bengal and to undertake the constuction, completion and making 
ready for traffic of such line and to form junction. with the East 
Indian Railway and to pay. for the plans and survey made of the 
railway to be constructed and the cost of providing and“ maintain- 
ing Police, for the protection thereof and, to make arrangements 
with the Secretary of State for India in . Council, through. the 
Government of India Railway Department, for the working and 
carrying on the said railway and any, extension or branches thereof, 
and with a view thereto to enter into the Agreement. referred to in 
Clause 2 of the Company’s Articles of Association. i l 

(b) To carry the said Agreement into effect and to maruk all 
the obligations and stipulations thereof, with or without modification. 

The other objects, which have some relevance are embodied in 
Clauses (d), (e), (2), (n), (q) which are as follows :— 

(d) To equip, maintain, and work by steam, ‘electricity or 
other power the said railway or any other railway bzlonging to the 
Company or which the Company may possess a right to ran over 
and work. 

(e) To carry on the business of tramway, railway, omnibus 
and van proprietors and carriers of goods and passengers and manufac- 
turers of and dealers in tramway carriages, trucks, locomotives, 
accumulators, dynamos and other engines and other chattels, effects and 
conveniences required for the making, miintenance, equipm:2 nt and 
wroking of railwa§s. l 

(zg) To carry on the business of refreshment, caterers’ and 
contractors and ice marchants in all their respective branches. 

(n) To sell the undertaking of the Company or any part 
thereof for such consideration as the Company may think’ fit)’ and 
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in’ particular for shares, debentures or securities of any ohter 
* Company having objects altogether or in part similar to those of 
this Company. ° 
(q) To borrow and raise money in such manner as the Company 
shall think fit and in particular by the issue of debentures or debenture 
' stock perpetual or otherwise charged upon all or any of the Company’s 
property (both present and future) including its uncalled capital, and 
to apply the money so raised or any part thereof for al] or 
any of the purposes of the Company; to make, accept, endorse, 
execute and issue Promissory Notes, Bills of Exchange, Debentures and 
other negotiable or transferable instruments and to. invest the money 
of the Company not immediately required upon such securities as 
may from time to time be determined. 
On April 5, 1917 the Company entered into an agreement with the Secre- 
. tary of State for India in Council, the relevant clauses whereof are as 
follows :— 

“Duration of contract. 2. This Contract shall continue in force 
until it shall be determined under any provision hereinafter contained 
in that behalf. 

Construction of Railway. 3. The Company‘shall construct, com- 
plete and make ready and fit for opening for public traffic throughout 
on a route to be selected and determined by the Secretary of State, a 
railway from Burdwan to Cutwa with such stations, station yards, 
sidings, crossing placzs, bridg’s viaducts, offices, warehouses, houses 
for employees rolling stock, fixed and moveable machinery, tools and 
plant, office furniture and equipment, conveniences, and works as will 
be necessary or proper for the purposes of the said railway either as 

_ regards the due working of the same or as regards the permanence 
of the same, and the protection of the same from destruction or injury 
by inundation, tempest, or otherwise. 

l Miscellaneous. 37. The Company shall not at any time during the 
continuance ofthe contract without. the sanction in writing of the 
Secretary of State first obtained, engage in or carry on or apply 
capital to any business other than the business provided by this cont- 
ract to be carried on -by the company and business incidental or 
subsidiary thereto, or participate or co-operate with any person, 
company. or corporation in carrying on any business other than as 
aforesaid. 

Determination of contract and matters consequent thereon. 
45. The Secretary of State may determine this contract iu the manner 
hereinafter mentioned (that is to say) :— 

(i) Ifthe company shall fail to complete the said eaiway and 
make the same ready to be opened for public traffic throughout by 
the Ist day of January, 1916 the Secretary of State notwithstanding 


a 
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any grants of further time, or any negotiation between the Secretafy 
of State and the Company, may determine this eontract, by giving 
to‘the company notice in writing of such determination (which notice 
is herein referred to as notice of determination) and the contract 
Shall determine on the-date of such notice being given. 

2. The Secretary of State may by giving to the company notice In | 
writing not less than 12 months prior te any of the date next herein- 
after mentioned (which notice is herein referred to as “notice of pur- 
chase”) determine this contract (if then subsisting) either on the 
3ist day of March 1946 or on the 31st = of March in the last year 
of any subsequent period of ten years.. 

3. The main and paramount obiect, p to the Registrar, 

‘was to construct, complete and run the railway between Burdwan and 
Cutwa and to de all necessary things ia respect thereof and the other 
objects were connected with and incidental to the main object of running 
the railway. The Company had been operating the railway in terms of 
the said agreement and with effect from April 1, 1966 the entire business 
undertaking of the Company with all assets were taken over by the 
Government of Indi A sum of Rs. 17.8 lakhs was paid by the Govern- 
ment to the Company as consideration or compensation in 1966-67 out of 
which a sum of Rs. 16 lakhs was lent and advanced by the Company to 
J. Mantosh and Miss D. Mantosh. According to the Registrar they 
were Closely associated with the Bajorias, who had the control ef the 
Company, in their joint business ventures wherein thc moneys were 
invested. The moneys received as consideration or eompensation were 
thus diverted to companies controlled by Bajorias instead of returning 
them tothe shareholders. 

4, The Registrar’s further case was that the company’s’ main and, 
in fact, the only business being taken over by the Government, the 
substratum of the company had gone and the company was liable to be 
wound up. The money lending business indulged by the company was 
wholly illegal, void and ultra vires the company, as the company by 
its Memorandum of Association was net authorised to carry on such 
business, as it could not be said to be a business incidental to the 
business of the Company and the Company’s Auditors in their report of 
February 28, 1973 noted that the loans might require the approval of 
the shareholders by a special resolution as provided in seciion 149 (2A) of 
‘the Companies Act, 1956. The Company was a habitual defaulter in 
filing statutory documents while for defaults for financial years {968-69 
and 1969-70 prosecution cases were filed before the Chief Presidency 
Magistrate, Calcutta, in which the company and its directors pleaded 
guilty and were ‘convicted. A number of other prosecutions for such 
defaults for subsequent years had been initiated and they had ben pen- 
ding. In the meantime there had been complaints from the Bombay 
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Shareholders, Association as also one Ashburner as executor of his mother, 


a shareholder, about the non-distribution of the amount to the 
shareholders. l 


5. The Company passed a speeial resolution on March 13, 1972 
according its approval under Section 149 i2A) of the Companies Act 
to the commencement of the business of carriers. The company pursuant 
to provisions of Section 370 also passed another resolution authorising | 
retrospectively to make loans to any body corporate on such terms and 
conditions as the Board would deem fit whether or not under the same 
management within 30% of its paid up capital and free reserves and also 
beyond with approval of “the Central Government. The Balance Sheet 
and Profitand Loss Account of the Company for 1967-68 to 1969-70 in- 
dicated that no business of carriers of goods was carried on at all, while 
on enquiry the company by its letter of May 28, 1973 informed that tll 
then bills for Rs. 70000/- was raised on account of business of carriers. 
There was no legal business which the company was authorised to carry 
on and in fact carried on since. 


6. On March 28, 1973 the company filed with the Registrar a copy 
of the Special Resolution passed at a general meeting on March 26, 1973 
altering Clause 3 of its Memorandum of Association by inserting the follo- 
wing object elauses. subject to the confirmation by the High Court 
under Section 17 of the Act. They are as follows :— 

(v} To carry on the business of buyers, sellers, dealers, exporters, 
imorters, balers and pressures of Jute, jute cuttings, Jute rejections hemp 
cotten and any other fibrous miuterjals, hides, skins, oil seeds and any 
seeds and product and of goods or merchandies made thereof. 

(w) To acquire and hold and otherwise deal in shares, stock, 
debentures; debentures stock, bonds, obligations and securities issued 
or guaranteed by any company constituted or carrying on business in 
India or elsewhere. 


(x) To lend money, either with or without security and generaly 
to such persons and upon such terms and conditions as ap company 
may think ft.” 


7. This was done with a view to legalise all its illegal acts by way 
of ultra vires loan transactions entered into between the company and its 
associated concerns. Thereafter the Company filed Company Petition 
No. 155 of 1973 under Section 17 of the Act for confirmation of the said 
alterations. The application was opposed by the Registrar and was 
dismissed by Salil Kumar Roy Chowdhury, J. on November, 15, 1973, 
holding that the application was not a bonafide application, made solely 
for the purpose of avoiding the consequences of ulra vires acts and to for- 
estall the Registrar from taking steps for winding up the Company. It 
appears that an appeal has been preferred to this Court, being Appeal No. 
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125 of 1974 which was on our peremptory list to be taken up for hearfng 
after the disposal of this appeal. ° ° 


8. The Registrar in view of the above, submitted "the case before 
the Regional Director, Company Law Board, Calcutta for sanction under 
sub-section (5) of section 439 of the Companies Act, 1956 for presenting o 
a winding up application. The Regiona! Director by notice dated Febru- 
ary 13, 1974 gave an opportunity to the Company to make its representa- 
tion against the prayer of the Registrar to file a petition for winding up 
the company and the representation was duly made. By order dated 
July 27, 1974, the Regional Director accorded sanction to the Registrar to 
present the winding up petition. The Registrar obtaining the sanction 
filed an application under Section 433 of the Act on ground that (i) the 
company had suspended business for over one year as mentioned in 
Clause fc) and as also (ii) that as provided in Clause (f) it is just and 
equitable that the company should be wound up as the substratum of the 
company had gone since the whole of business for which the company 
was incorporated to carry on had become impossible on the taking over 
of the same by the Government. This application was registered as 
Company Petition No. 373 of 1974. 


9. The application was opposed by the Comoany by filing an 
affidavit-in-opposition by Dhirendra Nath Binerjee on February 21, 1975. 
It was stated therein that purchase price of Rs. 1682703/- was recel- 
ved by the Company during April 1966 to December, 1968. The Board of 
Directors invested the amount of Rs. 16 lakbs with Mantoshes who were 
not closely connected with Bajorias, against security of valuable landed 
properties at Alipore valued at Rs. 24 lakhs. It was stated that the 
company had beea repaid Rs. 9. 27 lakhs as principal and Rs. 5.25 lakhs 
as interest and such investments were made as authorised under Clause 
3, Sub-clause (q) of the Memorandum of Association of the Company. 


10. The Company at its meeting of March 13, 1972 accorded its 
approval to the commencement of the business of carriers under section 
149 (2A) and also authorised retrospectively under section 370 its Board 
to make any loanto any body corporate whether under same manage- 
ment or not. The Regional Director issued a notice on May 2, 1972, 
calling upon the company to make representation against the prayer of the 
Registrar fer sanction to move a petition for winding up the company 
on the ground that the company suspended its business for more than 
a year and that it was just and equitable that the company should be’ 
wound up. In reply the Company informed the Regional Director that 
‘the Company then was engaged in the business of carriers approved 
by the shareholers under section 149(2A) and no sanction accordingly 
should be given. No steps were taken in the matter on basis of this 


notice. 
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. 11 The Company thereafter commenced business in April 1972 
and had been carrying on the business of carriers of goods which had 
high prospects. Jt was denied that money lending business was ultra 
vires the company since it was authorised by sub-clause (q} of clause 3 of 
athe Memorandum which authorised the company to invest its funds not 
immediately required. It was said that Ashburner had sola his shares 

e and the acts of the company were ratified by the shareholders at its 
meeting of March 26, 1973. It was said that due to closure of the 
Company balance sheets for 1970-71 could net be prepared though it 
was in course of audit with tentative profit of Rs. 2 lakhs for 1971. It 
was denied that the substratum of the company was gone while the 
shareholders at the meeting held on March 26, 1973 duly approved of 
the business undertaken by the company which was revealed in the 
balance sheet for 1969-70. It was also denied that the company diverted 
its funds to companies controlled by Bajorias. 

12. It was further stated that the order under section 17 was the 
subject matter of the appeal and was distinct from the present application. 
The company complained that no sufficient opportunity was given to 
represent its case as contained in its letter of April 16, 1974, despatched 
on April 27, 1974, nor any opportunity to represent its case orally before 
the Regional Director was given. While no report of the Registrar of 
Companies was even disclosed, a similar notice of May 2, 1972 was also 
received from the Regional Director to which a reply was given by the 
company on June 1, 1972. No further steps were taken obviously because 
the Regional Director was satisfied that the compsny did not 
suspend its business nor was it just and equitable to wind up the 
company. Non-disclosure of materials which weighed with the Registrar 
prevented the company from making proper representation, as the 
company had not suspended its business for more than one year nor did 
any ground exist for winding up the company under Section 436(f). It 
was further alleged that the Regional Director acted machanically with- 
out applying his mind on extraneous and irelevant materia’s. The 
company obtained a Rule for quashing the sanction of the Regional 
‘Direetor in Constitutional Writ Jurisdiction but the rule was discharged as 
there was an alternative remedy. The company denied that its substratum 
had gone or that it had suspend business for mere than one year The 
Company submitted that in the premises no order should be made on 
the application which accordingly should be dismissed. 

13. In his affidavit-in-reply affirmed on March 4, 1975 the appellant 
reiterated that money Jending business was ultra vire® the company and 
the Companies Act and there was no clause for authorising the company 
to carry on such business particularly when the substratum had gone. 
The money lending business could never be said to bs incidental to the 
main business of running the railways. It is reiterated that the fund of 
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the company was dissipated in illegal investments in 4llied concerns 
instead refunding the amount to shareholders. Before the Regional 
Director the representation was made that the company Was carrying 
on business of carriers of goods and thereupon the Registrar started, 
enquiry which delayed the filing of the application for winding up and 
the small amount of business as carriers was only to prevent liquidation. 
No documents or returns had been filed with th: Registrar beyond those 
for the year 1970 in support of the stateménts about the company. 

I4. It was further stated that the representation of the company 
dated April 16, 1974 was considered by the Regional Director and there 
Was no Occasion or request for any oral repregentation. As the company 
Initimated that it was carrying on the business of carrier of goods, 
certain particulars were asked for on April 27, 1973. Immediately the- 
reafter the petitioner under seciion 17 of the Companies Act 1956° was 
filed. -The Registrar was advised not to take any steps for winding up 
the Company ull the disposal of the said application. There was no ques- 
tien or occasion for the satisfaction of the Regional Director that the 
company had not suspended its business or that it was not just or equit- 
able that the company should be wound up as contended. It was reite- 
sated that the company suspended its business since 1966 aud was not 
carrying on any lawful business under its existing Memorandum of 
Association. It was denided that the sanction of the Regional Director 
was given mechanically or without application of mind on irrelevant 
or extraneous matier or that the winding up petition was motivated 
to frustrate the business of the company. 

15. The petition came up for hearing before R. M. Dutt, J. who 


was of opinion, relying on the decisions of the Supreme Court, that. 


whether substratum of a company had gone or not, the interest of the 
shareholders and creditors should be kept ia view. Evea if, the main 
business has failed, if there be other objects which the company is 
permitied to persue, the same, even if of lesser volume, should be 
permitted to be carried on and the majority of the share-holders are the 


best judge to decide how best to run the company in tke circumstances.’ 


The court further held that there being no creditors to the ‘company 
and the sharehoiders having intended to carry on such business with 
Jarge sums lying accumulated, the company’s substratum ean net be 
said to have been gone. When under the Memorandum of Association 
no other business can be undertaken, the foundation on which the 
whole of the company stands crumbles and the case would be one of 
' total destruction. Such a state of affairs, if allowed to continue, would 
affect the interest of shareholders, If however there remain some other 
object or objects in the Memorandum, the substratum of the company 
cannot be said to have been destroyed if the shareholders, as the best 
judges, intend to make use of the resources of the company. 
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* 16. The question of substratum being gone thus the defends on the 
true construction of the Memorandum of Association and each case has to 
be dealt on its awn merits. It was held that sub-clause (e) permitted 
the company to undertake various other business besides the business 

of railways carried on so long and it was within the objects of the 
: company to carry on, as it had been carrying, the business of carriers 
by boat and the shareholders consent was duly obtained under section 
149(2A) of the Companies Act, 1956. 

17. The Court further held that suspension of business for more 
than one year could not be a ground for winding up, as the company 
had resumed business, the material date being the date of the winding up 
petition. In the context of the resumption of business by the company, 
the Regional Director should have taken into consideration that, while 
they were no creditors, the majority of the shareholders did not seek 
refund of the money and resolved for carrying on the business while the 
objection came from an insignificant number of shareholders. Further 
if ultra vires business was undertaken at some point of time, such action 
would not be a ground for winding up as there are provisions under 
which suitable action could be taken. The Registrar was satisfied in 1972 
about the position but on the same materials pursued the matter further 
in 1973. The Court- felt that in the premises it was not just and equitable 
that the company sheuld be wound up and accordingly the discretion 
should not be exercised in favour of winding up the company. The appli- 
cation was accordingly dismissed by the order under appeal. ` 

18. This appeal, as already stated, is against this decision. The 
company, as we have seen, has no creditors anda majority of the share- 
holders had approved by the special resolution the continuance of the 
business in other spheres. The dissenting share-holders, who are alleged 
to have made complaints te the Registrar, form as alleged, an insignificant 
part of the shareholders and are not before the Court. A3 the sharehol- 
ders are the best judges to decide about the business of the company, it is 
contended that the court should not stand in the way to frustrate the 
decision of the shareholders to carry on the business with funds in its 
hands. This fact weighed with the learned trial Judge when he referred to 
the decision in (1) Mohan Lal and another v. Grain Chambers Ltd. and oth- 
ers, AIR 1968 SC 772 in which the court observed that in making the order 
for winding up on the ground that it is just and equitable thata company 
should be wound up, the court should consider the interest of shareholders 
as well as creditors. 


19. There can hardly be any dispute that interest of the share- 
holders as also creditors should be taken into consideration when the win- 
ding up is sought for on the ground that it is just and equitable to do so. 
Even if the shareholders approve of the resumption of other business and 
the company has in fact started such business, it docs not mean or imply 
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e 
tbat the company will be entitled to carry on such business when such, 
action is otherwise ultra vires its Memorandum of Association or the 
provisions of the Companies Act, 1956. The decision of the shareholders 
will receive due support from the court in considering an winding up 
_ application, only when such decision to carry on a particular business has 
the warrant of law and within the ambit of its memorandum of association 
and not merely because it has the support of its shareholders or 
creditors or is otherwise to their interest or benefit. A consensus of 
the shareholders or creditors will not override the provisions of law and 
the Companies Act 1956, as also the earlier Acts provide for Governmental 
authorities who work as sentinels to ensure and secure-the compliance 
with the provisions of law by the Compiny ard its Board of Directors. 
It ig not a case of waiving a fraud by the majority of shareholders as 
was the case in (2) re ; Haven Gold Mining Company, 20 Ch. P LSI, but 
the prevention of ultra vires acts by a company. 


20. Under section 433 the circumstances, amongst others, in’ which 
the company may be wound up by the court, are :— 


(c) if the company..... suspends its business for a whole year, 


(f) ifthe court is of opinion that it is just and equitable that the 
company should be wound up.” 


21. The business contemplated under Clause (c) is a business 
which a company is authorised to carry on in terms with its Memorandum 
of Association. Such business can not include a business which is 
ultra vires its powers and is thus illegal and unauthorised or otherwise 
prohibited by law. 

22. Taking the earlier ground for consideration, it appears that the 
business of running the railways by the cempany which was till then 
its only business, as it was to be under the agreement withthe Gover- 
nment, was taken over with effect from April 1, 1966. The Company 
received the major part of the compensation shortly thereafter and invested 
Rs. 16 lacs out of the amount with Mantoshes, according to the company, 
as temporary measure. On the assumption ‘that this investment was 
ultra vires the memorandum of association, as contended by the Registrar, 
such business in loans can not be said to be the legal business carried on 
by the company and thus has to be left out of account. 


23. The company’s case is that in pursuance of the Special Resolu- 
tion dated March 13.1972, the company commenced the business of 
carrier of goods in boats and barges by way of inland navigation from 
April 1972 and at the material time had been carrying on the said 
business. The special resolution for alteration of the memorandum of 
association including the business of money lending has not been 
confirmed by this Court, though an appeal from the order of refusal is 
pending. As at present advised, the resolution is not effective and does 
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e 
not authorise the company to carry on the business covered by the special 
resolution. The company has relied on its sub clause (e) of the memo- 
randum of association, which, it is contended by Mr. Bhaskar Gupta 
learned counsel for the compiny, unequivocably authorises the company 
to carry on business of carriers. 

24. Mr. S.B. Mukherjee learned Counsel for the appellant, the 

eAdditional Register of Companies, who, as duly authorised for the 
purposes really sougkt for sanction for moving the court for winding 
up the company contended on the other hand that sub-clause (e) pro- 
vides for business as are incidental to and connected with the main aad 
only business of the company namely the running of railway between 
Burdwan and Cutwa. In fact the business of carries of goods and 
passengers through other means of transport is also carried on by all 
Railways as an incidental and part of the business of public transport and 
it cannot be said that the sub-clause authorises the carrying of business as 
carriers a an independent business. 

25. As has been laid down in Palmer’s Company Precedents Vol H 
(17th Ed) on conspectus of judical decisions, the statement of the objects 
of clause 3 of the Memorandum affirmatively determines what shall be 
the powers of the company with all powers reasonably requisite or incide- 
ntal to or consequential on the attainment thereof. The statement further 
restricts the powers of the company to those thus conferred, save so far 
as other powers are given by statute. As to construction of objects 
clause it has to be in accordance with the rules generally applicable to the 
construction of written documents. The whole document has to be read, 
the words must have their ordinary significance, unless, when so applied, 
they produce an inconsistency, or an absurdity or inconvenience ; techni- 
cal words are to be treated prima facie as being in technical sense and the 
works must be understood with due reference to the subject-matter. In 
all cases the object is to arrive at the intention as expressed by the words 
used. 

26. The main object of the company, as we have seen, is to work, 
maintain and carry ona line of railway between Burdwan and Cutwa for 
public traffic which obviously include transport of goods and to enter info 
an agreement with the Government for the purpose. The other sub- 
clauses reading as a Whole appears to centre round the working of rail- 
ways and all other business incidental or ancillary thereto, even assuming 
that these sub-clauses authorise the company to take up the business of 
any other railway. Further even on a wide joterpretation the business of 
carriers of goods and passenger as expressly provided®in sub-clause (e) is 
to be carried on by the media of tramways, railways, omnibus, vans and 
by no other. The business of carriers of goods that is being carried on 
by the company is “by boats and barges by way of inland navigation” 
as stated in the explanatory statement of the Special Resolution dated 
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March 13, 1972 quoted in paragraph 13 of the affidavit-in-opposition qn 
behalf of the company. This business of carrier of goods, through ‘‘boats 
and barges by way of inland navigation” as an independent and distinct 
business, could not be intention of the shareholders of the company, as 
such type of business by any media, other than tramway, railway, omnie 
buses or vans, which have been expressly mentioned in specific manner, 
find no place, in the sub-clause (e) or other objects clauses e 
of the Memorandum, keeping in view the rules of construction laid down 
by tke judicial authorities as indicated earlier. Carried to logical con- 
clusion the business of carriers by navigation would include starting of’ 
business of transport over high seas through ships and liners which is 
net the express or implied intention as revtéaled in the object clauses 
of the Memorandum. The business of carriers of goods, is thus wltra 
vires the powers of the company, at least by inland navigation, and 
cannot be taken into consideration, as, only the business, authorised 
and legal, can only be taken into account in considering if the -company 
has suspended its business for the whole year. 

27. As to the loans advanced by the cempany to Mantoshes, 
reliance has been placed on sub-clause (q) providing power on the 
company “‘to invest the mone of the company not immediately required 
upon such securities as may from time to time be determined”. This 
‘provision does not authorise the investment of practically the entire funds 
of the company in investments which were ultimately diverted to concerns 
controlled by the persons who had been controlling the company ‘as 
specifically alleged by the Registrar te which there is only a mere general 
denial. Further “securities” in the sub-clause in the context of the sub- 
clause obviously mean and imply stocks for temporary investments and net 
investments in immeveable properties, the recovery of money wherefrom 
might be a time consuming process. The iovestments accordingly are 
also ultra vires the powers of the company and such illegal business 
even if carried on by the company which may not affect the liabilities of 
third parties to the company in respect thereof, cannot be taken into 
consideration when considering whether the company has suspended its 
business for the whole year. As we have seen oaly the business which a 
company is authorised to carry on under its memoradum or by statute 
can be taken inte account in considering the Company’s claim that it 
has not suspended its business in meeting the case for its winding up on 
that aecount. The spacial resolution of March 13, 1972 autherising the 
Board retrospectively to make loan to any bady corporate under same 
management.in terms of section 370 is of no consequence since the invest- 
ments as we have seen, are ultra vires the company and cannot be regu- 
larised or made legal suck acts in the manner sought to be done by the 
special resolution. 

28. In considering whether the company has suspended its business 
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fer the whole.year, the material time according to the learned Judge, 
should be* the date when the order is to be passed as was held in (3) 
re: Kitson & Co Ltd. 1946 (1) All ER 435. It has been laid down in 
Mohan Lal’s case that primarily the circumstances existing as at the date 
of the petition must be taken into comsideration for determining whether 
a case is made out for holding that it is just and equitable that the 
company should be wound up. It appears to us that there can be no 
hard and fast rule or uniform principle as applicable to all eases for fixing 
the relevant date for the computing the suspension of business by the 
company and it will depend on the facts of each case. It may be that 
due fo internecine disputes or for any statutory prohibition or pending 
litigation or any other supervening circumstanees the company suspends 
business for the whole year. It may be that at the time the petition is 
made or the matter is being heard or order to be passed even at the 
appellate court, the company has resumed business with high promise, 
or is in flourishing activity in legal, authorised and bonafide business. In 
such state of affairs, it will be a travesty of law and against public inte- 
rest to order the winding up of the company and the grounds for winding 
up are not to be taken as traps to strangle the industry or business whica 
the company may be carrying bonafide and as authorised by law. 

29 In this connection it has to be noted that the company lastly 
filed with the Registrar its balance sheet and profit & loss account for 
the 1969-70 and for non-filing of balance sheets for subsequent years 
the company and its directors have either been convicted or proceedings 
are pending. At the initial stage of the hearing of this appeal this court 
asked the company’s Counsel in course of argument, to produce for its 
consideration, the latest balance sheet and the profit and loss account 
filed with the Registrar, but unfortunately no such papers or documents 
were produced before the court to appreciate the current state of affairs 
of the company, to find out any extenuating circumstances which might 
impel the court to use a discretion in favour the company which such 
company may deserve in equity. 

30. A point has arisen as to whether the company should be 
direeted to be wound up on the application of the Registrar for any 
act of misbehaviour of the directors themselves. It was held by the 
learned Judge that if the directors misbehaved themselves there are other 
remedies to the shareholders to stop it and it would be quite wrong that 
partnership between shareholders so to.speak, should be dissolved merely 
because the person carrying on the business on behalf of the company, 
namely the directors, are misbehaving themselves. It was held in 
‘Kitson’s case, that if the directors are doing anything improper the 
shareholders can get rid of the directors or step them by means of an 
injunction. It was not putting it too high to say, as observed by Greene, 
M. R. in the said case that in the ordinary way of things winding up is 
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not the proper procedure for dealing with that type of situation. "The 
judgment was delivered in February 1946 but since then the Companies 
Act of 1948 in United Kingdom was brought into consolidate the ear- 
lier Companies Acts and there were certain amendments to it under the 


Companies Act of 1967 which had been incorporated in the 1948 Act. e 


Under section 165 Clause ¢b) the Board of Trade has been empowered to 
appoint Inspector to investigate into the matters of the company whe- 
ther its business is being conducted with intent to defraud its creditors 
or otherwise for a fradulent or unlawful purpose or those cennected 
with formation or management of the Company’s affairs are guilty of 
fraud, misfeasanee or other misconduct. Under section 169 (3) the Board 
of Trade has been given power to present a petition for winding up 
the company if the court thinks it just and equitable that it should be 
wound up when the Board of Trade considers it to do so by reason of 
circumstance mentioned in Section 165 (b). It thus appears that the 
decision cited may not apply in a fit case in the context of the new legis- 
lation referred to above for winding up the company if in the opinion 
of the Board of Trade it is expendient to do so. Similar powers have 
been given by our Companies (Amendment) Act of 1965 to the Registrar 
of companies. The Companies Act of 1956 was intended inter alia to ensure 
the maintenance of minimum standard of geod behaviour in company 
promotion and management and the 1965 Amendment Act was intended 
inter alia to ensure the better fulfilment of the purposes of Act. In the cir- 


cumstances referred to, under section 433 it will, therefore, be not correct to 


say that even if the Board of Directors indulge in unlawful business 
which would imply suspension of the Company business during the period 
or even when the substratum of the company is gone so that it is just 
and equitable to wind up the company, the court would be incapable 
of passing such order in a fit case referring the shareholders to the 
courts of law or the Registrar to other penal provisions of the Act against 
the Directors carrying on illegal business. In the premises in a fit 
case the Registrar has been empowered to file a petition to winding 
up on grounds inter alla of clauses (c) and (f) of Section 433 while it 
will be too much to expect the minor shareholders to approach the court 
for such or other remedy. 

31. The next contention that has been urged is that the 
Regional Director gave no reasonable opportunity to the Company 
to make its representation before gragting sanction to the Regis- 
trar for presenting petition for winding up the company. It will 
be seen from the correspondence disclosed that as early as 1971 the 
Bombay shareholders “Association made a complaint to the Registrar 
stating that the company had received compensation from the Govern- 
ment, but the company kad been silent in respect of distribution 
thereof to the shareholders inspite of reminder, Complaint was also 
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made by one Ashburner another shareholder to the same effect. It 
appears that on May 2, 1972 the Regional Director issued a notice to 
the company to show cause why sanction should not be given to the 
Registrar for filing a petition in court for winding up the company in 
wiew of the fact that the company had suspended business for the whole 
year and of the Registar’s opinion that it was just and equitable that 
the company should be wound up. To this letter the company replied 
that it hud been carrying on business of carriers of goods since April 
1972 anda copy of Special Resolution passed on March 13, 1972 
was forwarded. It appears that on 28th on May, 1972 in reply to the Regi- 
strar’s letter the company again reiterated that the amount of the business 
of carriers of goods was abgut Rs. 70 000/- and the accounts ending with 
March 1971 would be forwarded after the acceunts are finalised. It may 
be mentioned that on March 26, 1973 the Company held its 64th Annual 
etieral Meeting in respect of the accounts for the year ending 3lst March, 
1970 and passed a Special Resolution by altering Memorandum of Associ- 
ation by insertion three sub-clauses as (v), (w) and (x) for carrying oD 
the business in jute, cotton, fibre materials, oil seeds etc., business in shares 
and security as also the business of lending money. The Registrar 
requested the company to intimate the amount of business that was carried 
on till then and the company was thereafter reminded again. On May 4, 
1973 the company presented an application to this Court for confirmation 
of alteration of the Memorandum of Association as approved by the 
shareholders as aforesaid. This application was dismissed by Salil Kumar 
Roy Chowdhury, J. on November 15, 1973. Thereafter on February 13, a 
fresh notice was given to the company by the Regional Director to show 
cause why sanction should not be accorded to the Registrar to present the 
petition for winding up. To this notice the company replied on April 16, 
1974 stating that clause 3(e} of the Memcrandum authorised the company 
to carry on the business of carriers of goods and approval to the commen- 
cement of the said business was given by the shareholders under section 
149 (2A) by a Special Resolution passed on March 13, 1972. The company 
also stated therein that it had been carrying on business of carriers of 
goods in boats and barges by way Of inland navigation which was still 
continuing The company then intended to diversify its activities and 
passed Special Resolution by altering the Memorandum of Association as 
aforesaid on 26th March, 1973 and confirmation for the aforesaid altera- 
tion was sought for by the petition in the court under section 17 of the Act 
which however, was dismissed on 15th November, 1973 and the appeal 
preferred therefrom is still pending in thig Court. It was accordingly 
stated that there has been no occasion for grantifig to the Regsstrar 
sanction for winding up the company on grounds (c) and (f) under section 
433. Further no grounds had been disclosed to the company by the 
Registrar. It was accordingly submitted that the permission should not 
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be granted. This representation though dated April 16, 1974 was received 
by the Regional Director on May 3, 1974 and it is obvious that this 
representation was before the Regional Director when he accorded the 
sanction July 27, 1974. While granting the sanction, the Regionaf 
Director had stated that after consideration of the representation made by 
the company he was in opinion that the company had suspended its 
business fer more than one year and that it was just and equitable that 
the company should be wound up. 


32. It has been contended before us by Mr. Gupta that the company 
was not given the proper opportunity before ganction was granted to the 
Registrar in the context of the facts referred to above. It appears that 
the company’s representation was duly considered by the Regional 
Director and the position taken by the company in the said representation 
obviously was not acceptable to the suid authority. It cannot accordingly 
be said that there was no opportunity given to the cempany to make its 
representation. It may be that the Registrar's report was not given to 
the company along with the notice of the Regional Director to show 
cause why the sanction should not be given. There is no provision in law 
for giving the report of the Registrar to the company at that stage and 
the notice of the Regional Director asking the company to make the repre- 
sentation itself indicated the purport of the grounds on which winding 
up of the company was sought for. The company also understood the 
position and it dealt with the same in Its representation of April 16, 1974 
stating that the businsss of carriers of goods had been commenced by it 
with the sanction of the shareholders under section 149 {2A) from April 
1972 which business was still continuing. However as the company 
wanted to diversify its activities, the Memorandum of Association was 
altered by authorising the company to take up new business subject to 
confirmation by the Court. Accordingly in the aforesaid circu- 
mstances there was no occasion for winding up of the company on 
grounds of clause (e) and (f) of section 433. At this stage the 
company did not contend that in absence of the report of Registrar 
it could not file its proper representation nor that it was not given 
sufficient opportunity to do so. It is also to be remembered that the 
Regional Director is to be satisfied prima facie about circumstances 
relating to the affairs of the company that the sanction should be given 
to the Registrar for presenting the petition for winding up of the 
company. The ultimate order for winding up is to be passed by the 
court on hearing the p&rties on consideration of the materials as may 
be adduced before it in such circumstances. It is not necessary that 
the Regienal Director should give a personal hearing which was also 


not asked for and/or that any thing more than affording an opportunity 
of making its representation by the company as enjoined under sub- 
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sectian 6 of section 439, as was done in this case, was necessary as 
submiited by Mr. Mukherjee. 


33. Itis also stated that the Regional Director issued a notice 
on May 2, 1972 calling upon the company to make representation if 
ny, on the request of the Registrar for aecord of sanction of winding 
up the company on grounds that the company had suspended business 

F for more than one year and that it was just and equitable that the 
company should be wound up. The company gave replies to the 
Regional Director showing that it carried on business of carriers 
of goods pursuant: to the Special Resolution under section 149 (2A) 
passed en May 30, 1972. The said notice was not pursued further and 
obviously the Regional Director was satisfied that no sanction should be 
granted as submitted by the eompany. Curiously enough, it was sald, 
the second show cause notice on similar terms was issued to the company 
on Febreary 13,1974 which was obviously inspired by certain observations 
made by Salil Kumar Roy Chowdhury, J. on November 15, 1973 while 
rejecting the company’s application for conformation of the alteration in 
the Memorandum of Association approved by the shareholders by the 
Special Resolution dated Mirch'26, 1973. This contention is not correct 

either on fact or in law. It will appear from the correspondence disclosed 
that there has dven further representation since the first show cause notice 
from a shareholder of the company and for distribution of the amount to 
shareholders and the Company’s reply was that it had been carrying 
lawful business of carriers of goods since April, 1972. There was a 
complaint from another shareholder and further enquiry was made by 

Registrar and in consequence and in the attending circumstances of 
commencement of new business the second show cause notice was issued. 
It may be stated that in the judgment referred to above the Court was of 
opinion that the main and paramount business of the company was fo carry 
on railway ‘business and by the purehase of the business by the Central 
Government, the substratum of the company was gene, a circumstance in 
which the company is always wound up by court as being just and equi- 
table to do so: and the Regional Director must have taken note of the 
said judgment in which there was no impropriety. The Regional Direc- 
tor was always required to consider any request from the Registrar to 
sanction the winding up ef the company on such materials as might be 
disclosed or discovered from time to time in respect of the same com- 
pany. There can be no question of any estoppel in the exercise ef such 

- power by the Regional Director who is only to grant sanction for presen- 
ting the petition fer winding up but the ultimate decision will be of the 
court under the law. | ° 


34. There is also no strength.in the contention that the order of the 
Regional Director should be a speaking order. By granting sanction 
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he does not determine or decide any question at issue agdinst the com- 
pany but records his prima facie and udministrative satisfaction for 
sanction for presenting the winding up petition which by itself does not 
affect any civil right of the company. 

35. The point of limitation has also been raised on behalf of the 
company contending that the undertaking of the company was acquired on 
April 1, 1966 and the major part of the compensation or cost of acquisi- 
tion was paid by 1968 so that the question of company being wound up 
on the ground of substratum having gone shDuld have been filed within a 
period not beyond three years from the datz of the company, according to 
the Registrar, was to be deemed to have.suspénded his business and or 
the substratum of the company had disappeared. 

36. Article 137 of the Limitation Act, (963 has been made applicable 
to all applieations in court under any act as has been ñeld in (4) Kerala 
State Electricity Board v. T. P. Kunhal Haliumna AIR 1977 SC 282. The 
contention .by the company however is misconceived as the limitation 
starts from accrual of the right to apply. The right to apply accured 
only on the grant of sanction by the Regional Director on behalf of the 
Central Government under section 439 (6) and the petition has been filed 
shortly after the grant of sanction under the Companies Act. There is 
no question of limitation involved in the premises. 

37. The real matter of controversy between the parties is on the 
question as to whether the substratum of the company had gone with 
the acquisition or taking over of the railway business of the company. 
The circumstances in which winding up is sought for is that it Is _ 
just and equitable that the company should be wound up in view of 
the disappearance of the substratum of the company. Since the» decision 
in (5) Suburban Hotel Cases (1867) LR 2 Ch 737, it has been held over 
years by courts that if the substratum of the company is gone that might 
render it is just and equitable to make a compulsory winding up order. 
As has been stated in Palmers Company Precedents, Vol-H, page 29 
(17th Edition), it is now possible to say on authority that the substra- 
tum of the company is deemed to have gone when (i) the subject matter 
of the company is gone ; (ii) the object for which it was incorporated has 
substantially failed : or (ili) it is impossible to carry on a business of the 
company except at a loss. 


38. We shall now consider that decisions cited at the Bar on the 
point. In re: Haven Gold Mining Company, (1881-82) 20 Ch. D. 15! the 
company was established for working a gold mine in New Zealand and 
it turned out that the company had no title to the mine and had no pro- 
spect of obtaining possession of it except a small portion for few months. 
A winding up order was made, although there were general words tr the 
Memorandum of Association enabling the company te purchase and werk 
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other mines ia New Zealand. The court was satisfied that the subject 
matter of the business for which the company was formed has substantially 
ceased to exist, as was the case in Suburban Hotel Co. (supra) and an win- 

e ding up order was made even though the large majority of sharcholders 
wanted the company to exist and the company was solvent. 

39. In (6) re: German Date Coffee Co, 20 Ch. D 169 it was laid 

. down that the substratum is gone when the main ‘purpose’ has become 
Impossible. This company was ineorporated for working a patent which 
it failed to acquire and intended to work patents or unpatented articles 
Which was held to be impermissible in law and accordingly it was held 
ust and equitable for the cémpany to be wound up. 

40. In (7) Cotman v. Brougham, 1918 AC 514 Lord Parkar observed 
that the name of the company, being part of the memorandum, can be 
considered in construin g the memorandum of association except where 
the operative part of the memorandum is clear and unambiguous. While 
name is susceptible of alteration but such alteration cannot deminish or 
enlarge a company’s powers, Further, the name may be very material 
if it be necessary to consider what is the company’s main and paramount 
object in order to see whether its substratum is gone. (8) In re: Indian 
Mechanical Gold Extracting Company, (1891) 3 Ch. 538 the court while 
conforming an alteration of memorandum of association enlarging the area 
of company’s operations, imposed a condition that the name of company 
which confined its activities to one country should also be altered so as 
ne longer to contain such a suggestion. 

44. Mr. Gupta strongly relied on the decision in re: Kitson & Co. 
Ltd, 1946 (1) All ER 435 where the court of appeal was considering an 
order winding up the company. The company was incorporated in 1899 
and objects of the company according tO its memorandum was (i) to acq- 
uire and take over as a going concern a business carried on elsewhere 
under the style of K & Co. (ii) to carry on the business of general engine- 
ering. The company took steps to sell the business of K & Co. while its 
subsidiary B & Co. carrying on similar type of business was under requi- 
sitios by the Government. Greene M.R. delivering the leading judgment 
observed : 

Fasearen in these substratum cases there is every difference 
between a company whieh on the true construction of its memorandum 
is formed for the paramount purpose of dealing seme specifie subject- 
matter and a company which is formed with wider ard more compre- 
hensive objects.” e 

The learned Judge observed that when a company is formed to exploit 
a mine, the court must construe the language used in reference to the 
subject matter, namely a mine. If the mine cannot be aequired or the 
mine turns out to be no mine at all the object of the company is frustra- 
ted as the subject-matter ceased to exists. If the main object of the 
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company is to acquire and work a patent asin German Date Coffee @ase 
(Supra) and it fails to acquire the patent, to compel the shareholders to* 
remain bound together in order to work some other. patent or make 
unpatented articles is-to force them into a different adventure to the which 
they contracted to be engaged together. But when we came to a subject- 


matter of a totally different kind like the carrying on of a type of business, ° 


then, so long as the company can carry on that type of business, it seems 
that prima facie at any rate itis impossible to sry that its substratum is 


gone. On true construction ef the memorandum of association, it ` 


was held impossible to limit the paramount object of this company to 


the specific business of K & Co. so as to lead to the result that as soon as K 


& Co’s business was sold the substratum of the company had gone? It 
was accordingly held that the main and paramount object of the com- 
pany was to carry on engineering business. It was further neted that, as 
position of the company tke court is coacerned with, is the date. of 
winding up erder, during the heariag at the appellate stage, the business 
of K & Co. was d2requisitioned and the intention of the Board being to 
reopen the works of K & Co. it was held that as a result of what hap- 
pened during trial, it was impossible to hold that the substratum of the 
company had gone. 


42. In (9) Bell Houses Ltd. v City Wall Properties Ltd., 1966 (2) QB 
656, in interpretating the objeets clauses of the memorandum of associa- 
tion, it was held that the contract which was entered into by the Com- 
pany’s board with the defendant to pay the company procuration fee 
for introduction of financier was intra vires the company. Clause (c) 
provided that the company could carry on any other trade or business_ 
whatsoever which could in the opinion of the Board of Directors be 
advantageous to be carried on by the compiny in connection with or as 
ancillary to the above business or the general business of thé company. 
In this decision, the court did not base their opinion on theory of main 
business of a company or business ancillary to its main business. 

43. In considering an application under Section 17{1) of the Com- 
panies Act, 1956, the Gujarat High Court ia re: Motilal Hirabhai 
Spinning, Weaving and Manufacturing Co. Ltd, 40 Company Casses 
1216 noted that the company was started as a textile mill and carried on 
the business of manufaeturing cotton textiles for over 52 years. It closed 
down in 1941 due to financial difficulty and derived its income by leasing 
out the land in its possession. In 1969 it passed a special resolution to 
start such diverse activities as manufacturer of photographic . materials 
and pharmaceuticals and to %et up hotels. ‘The proposed alteration were 
contended to be covered by clauses (a) and (d) of Section I7(1) and the 
court observed that there should have been some business in praesentt 
but as the company was not carrying on any business, it was not possible 
to alter the memorandum of association as prayed for, in particular of 
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the attending circumstances as each clause represented an independent 
business, and it was obvious that the Board did not apply their commer- 
cial Judgment. 
. 44. In (10) Hind Overseas P. Lid. v. Raghunath Prosad & another, AYR 
1976 SC 365 the Supreme Court was considering the applicability of the 
e principles of dissolution of partnership for winding up the company under 
* section 433(f). Though not strictly relevant for cur purpose certain ebserva- 
tions made therein are applicable to the matter before us. The Court quoted 
with approval the following passage in (11) Baird v. Lees 1924 SC 83. 
° “I have no intention of attempting a definition of the circumstaces 
which amount to a ‘just and equitable’ cause. But I think I may 
say this. A shareholder puts his money into a company on certain 
conditions. The first of them is that the business in which he 
invests shall be limited to certain definite objects. The second is 
that it shall be carried on by certain persons elected in a specified 
way. And the third ts that the business shall be conducted in accor- 
dance with certain principles of commercial administration defined 
in the statute, which provide some guarantee of commercial prebity 
and efficiency. If shareholders find that these conditions or some cf 
them are deliberately and consistently violated and set aside by the 
action of a member and official of the company who wields an over- 
whelming voting power, and if the result of that is that, forthe extrica- 
tion of their rights as shareholders, they are deprived of the ordinary 
facilities which compliance with the Companies Acts would provide 
them with, then there does arise, in my opinion, a situation in which 
it may be just and equitable for the court to wind up the company.” 

45. The Supreme Court referred to the decision in (12) Rama- 
nandi Kuer v, Kalawati Kuer, AIR 1928 P.C. 2 where the Board pointed 
out that a positive enactment of Indian legislature is to be interpreted 
in accordance with its provisions uninfluenced by the previous state of 
law or the English law upon which it may be founded. Similar is the case 
before us in our Companies Acts are fundamentally based on the 
Companies Acts of the United Kingdom. The Supreme Court observed 
that we shall have to adjust and adapt, limit or extend the princioles 
derived from English decisions, entitled as they are to great respect, 
suiting the conditions of our seciety and country in general, with the 
general interests of shareholdera primarily in view. 

The Court further observed : » ` : 

“The principle of ‘just and equitable’ clause baffes a precise 
defination. It must rest with the judicial discretion of the court 
depending upon the facts and circumstances of each case. Those are 
necessarily equitable considerations and may in a given case, be 
‘superimposed on law. Whether it would be so done in a particular 
case cannot be put in the strait-jacket of an inflexible formula.” 
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46. Mr. s. C. Sen contended that the decisions cited by Mr, 
Mukherjee on bekalf of the Registrar are outmoded, and inapplicable 
in the context of present day secial and economic conditions. The 
concept of substratum as having disappeared on the basis of a paramount 
or main object is obsolete and has aroded. Such concept not being 
of law but of equity, on account of change of social and economic 
conditions and of State thinking is no longer applicable. The basic 
principle in the context of attending social and economic condition is 
substitution of strict legal rights by higher claims of society. It is also 
the responsibility of the State to k:ep industry alive if otherwise flouri- 
shing, the only exception being absolute dead-Ick in the conduct of 
affairs of the company. If there is same prospect, the company should 
not be wound up and the court can neither be blind to realities nor 
strictly adhere to the measure of law bereft of humanism, social wel- 
fare, equity. and fairness with which Justice should always be associatéd. 


47. Mr. Mukherjee on the other hand contended the conception 
` relating ‘just and equitable’ ground for winding up have received shape 
over years. Far from there has been an erosion, the statutory provisions 
indicate adherence to such accepted horns. Section 13 provides the 
requirements with respect of memorandum of association and under 
sub-clause (d) of sub-section !1) the memorandum shall state the main 
objects to be pursued by the company and objects incidental or ancillary 
to the attainment of such objects. The memorandum shall also state 
other objects not included as main objccts or objects inoidental or 
ancillary thereto, It is thus obvious that even if main objects or those 
incidental or ancillary thereto for which the Company is incorporated 
disappear and there are other objects in the memorandum the court 
will take into consideration if such other business could be and is being 
conveniently carried on keeping in view the interest of shareholders 
and creditors. Before passing a winding up order the court will ob- 
viously take into acceunt all attending circumstances, as is inevitable in 
a discretionary order, including a consideration of equity and fairness 
as also social welfare. 


48. The question then resolves to the interpretation of the memo- 
randum of association of the company to find out if the company was 
incerporated for a particular object only. If se, in view of the dis- 
appearance of such business as in the case before us, the court has no 
other alternative but to pass,as order for winding up. If however there 
be other objects, af important as the main objects, of the company, 
the principle laid dowa in Kitson’s case may be followed and the court 
may decline to wind up the company. Even if there be other objects 
not ineluded as main objects of the company or as incidental or an- 
sillary thereto, in view of the provisions of clause (d) ii) of sectioa 13/1) 


+ 
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warranting inclusion of other objects in the memorandum, mere dis- 
‘appearance of*the main objects, in our opinion, will not prevent the 
company from Carrying on such other objects unless there be good 
` grounds for winding up the company authorised by law. 


e 49. On examination of the memorandum of the association of the 
respondent company there can be no doubt that the main object of the 

e company was to run the railway as public transport between Burdwan and 

e Cutwa. In fact the agreement provided that so long as the agreement to 
run the ratiway continued to be in force the company could not undertake 
any other business which by implication meant that there was no 
probibitien to carry on other business if the specific business of running 
the railway between the -@vo places named became nen-existant. The 
other businessess referred to clauses (d), (e) and (f) which are relevant, 
while other clauses refer to powers of the company, all centre round 
railway. Clause (e) ‘is the only clause which contains provisions for 
carrying on business of tramway, railway, omnibus and van proprietors, 
and carriers Of goods and passengers. These businesses appear 
to us to be incidental to the railway business and not independent 
business as contended by the company, as railways have also to take 
assistance of other modes of transport on eccassions while engaged in the 
business of public transport and railways. are inevitably mentioned in 
‘Clauses (j), (K), (1). | 

50. Even ifit is accepted that the company is entitled to carry on 
only other railway business on the acquisition or taking over of the railway 
business in 1966, on such business hag been undertaken by the company 
during the material time nor any steps had been taken to start such busi- 
ness. It is also a fact to be taken into account that the railways on all 
major routes for a long time had been taken over and run by the Central 
Government. For railways in small gauges there may be some railways 
still run by private Sector but there is no possibility in absence of any 
material to indicate that it is still possible to carry on the railway business 
elsewhere. In this situation it appears that there ts no escape from the 
position that while the subject-matter of the company as disclosed in tts 
name is gone, the object for which the company was incorporated had 
substantially failed and it is no longer possible to carry on the business 
of railways. The substratum of thé company is therefore gone which 
accordingly renders it just and equitable to wind up the company. 

S1. As tothe contention that the Regisitrar should not be permi- 
tted to dislocate the business carried on erstwhile by the Company and 
create unemployment thereby against social interast it is to be noted 
that while its last wage bill disclosed is Rs 600/- per 1970-71, the com- 
pany had indulged in ultra vires business during this long period thereby 
frittering away the cash of the company, admittedly to a considerable and 
major extent even if its statement of recovery is believed. Furtber the 
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company has not produced before this Court, inspite of requisition, the 
balance sheets and prefit and loss account over all these yedrs from April 
1, 1970 for which there can be no defence. The court accordingly 1s 
deprived of an opportunity to assess the financial position of the company 
and even on equitable and in social interest, there could be no extenuatinge 
circumstances to use the discretion in favour of the company if it was possi- 
ble to do so. In this state of affairs there is obviously no' scope for use e 
of any discretion in favour of the company. i 

52. Tke appeal aecordingly is allowed and the judgment and order . 
under appeal are set aside. The winding up petition is admitted. We 
direct advertisements once in the Calcutta Gazette, once in the Stateṣşman 
and once in Basumati. There will bs nu advertisement for one week. The 
petition is returnable before the learned Company Judge eight weeks hence. 

53. There will be no order for costs in the circumstances. 

Mitra, C. J. : I agree. 

T. K. M. 


[ SUPREME COURT— CALCUTTA |] 
Before Sir Barnes Peacock, Chief Justice., Mr. Justice Jackson and 
Mr. Justice Wills 
Decision : October, 1861 


The Peninsular and Oriental Steam Navigation Co. ... Plaintiffs 
Versus” 
The Secretary of State for India.. .. Defendant 


Damages—Negligence of servants of Serai of State for India 
— Liability. 

HELD: The Secretary of State in Council is liable for the damages 
occasioned by the negligence of the servants in the employment of the Govern- 
ment if the negligence be such as would render an ordinary AREARE liable. 

The judgment of the Court was as follows :— 

Peacock, C. J. :—This is a case stated for the opinion of the Judges 
of the Supreme Court, by Arther G. Macpherson, First Judge of the 
Calcutta Court of Small Causes. 

2. The plaintiffs seek to recover damages, Rs. 350, on account of 
injury caused to a horse of the plaintiffs through the negligence of certain 
servants of a Government. The case was stated under Sec. 55 of Act 
IX, of 1850, which authorises the Judges of the Courts of Small Causes 
to reserve any qu:stion of law, upon which they entertain doubt, for 
the opinion of the «Judges ‘ef the Supreme Court. The point of law 


{Editer’s Note :—In the case reported in 1978 (1) CLJ 579 we get the 
reference of the abovementioned case, reported as Appendix A in Bombay 
High Court Reports (Vol V). Needless to remind our readers that this cen- 
tury-old Calcutta case of the Supreme Court, Calcutta still holds the field.] 
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intended to bz reserved is not so clearly and explicitly raised as it might 

be. At first sight the case appeared to raise a mixed question of law and 
fact; and it seemed doubtful whether the learned Judge of the Small 
Cause Court intended to raise the general question whether, under the 

ecircumstances, the plaintiffs were entitled to maintain an action fer the 
damages sustained, or merely the question whether the Secretary of State 

e was liable to bs sued for them ; for, after stating the facts, he says: “I 

-was of opinion that the defendant’s servants were wrong doers, for 
carrying the iron in the centre of the road; and. that being so 
they were liable for the consequence of what occurred, although they did 
drop their load in consequence of being pressed more than was abso- 
lutely necessary by the plafntiffs’ coachman. But I considered that, under 
thè circumstances, the defendant. the Secretary of State for India was 
not liable. Having some doubts in the nature, I gave a judgment for 
the defendant, subject to the opinion of the Judges of the Supreme 
Court.” 

3. In stating a case for the opinion of the court the Judges of the Small 
Cause Court should always be careful to state distinctly the question of 
law or equity intended to be reserved, and not to allow them to be in 
any way mixed up with matters of fact, of which they are the sole judges. 
This Court was at one time, disposed to send the cass back to be amen- 
ded, but having reference to those parts of the case in which it is stated 
that it was not unreasonable or improper in the coachman to try to pass 
as he did, and that, in the opinion of the Judge who stated the case, the 
Government servants were liable for the consequenes of what occured, 
we thought that it was his intention to reserve only one question, namely 
whether the Secretary of State was liable for the damages occasioned by 
the negligence of servants in the service of Government, assuming them 
to have been guilty of such negligence as would have rendered an ordinary 
employer liable The learned Advocate General, on the part of the 
defendant acquised in that view, and the case was argued upon that 
question alone. 

4. It was pointed out by the Advocate General that the action was 
brought against the Secretary of State. and not against the Secretary of 
State in Council. It was quite clear that, an action could not be main- 
tained against the Secretary of State and that if it could be maintained at 
ail it ought to have been brought against the Secretary of State in Coun- 
cil. But the Advocate General very properly declined to avail himself 
of such a technical point, and it was agreed to treat the case as one 
against the Secretary of State in Council in order thgt the main question 
might be fairly raised and argued. 

5. The proviso contained in Sec. 25 of the Small Cause Court Act 
All suits where the debt or damage claimed, or value of the property is 
dispute, is not more than Rs. 500, whether on balance of account or 
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otherwise, may be brought in the Court of Small Causes; and all such 
sults brought in the said Court shall ‘be heard and determined is a sum- 
mary way and every defence which would be deemed good in the 
Supreme Court sitting as a Court of Equity shall be good barto any 
legal demand in the Court of Small Ciuse. Provided always that the 
Court shall not have jurisdiction in any matter concerning the revenue, 


or concerning any act ordered or done by the Governor General, or any. 


member of the Council of India or of any Presidency, in his public cap- 
acity, or done by any person by Order of the Governor General or Gover- 
nor in Council. or concerning any act ordered or done by any Judge or 
Judicial Officer in the execution of his office or by any person tn pursuance 
of any judgment or order of any Court, or aħy such Judge or Judicial 
Officer, or in any suit for libel or slander” was also referred to in 
agreement of the learned counsel for the plaintiffs, but the jurisdiction of 
the Small Cause Court was not disputed on the part of the defendant. 
It appears to us that this case does not fall within the proviso’ ‘above 


mentioned. Itis not, in our opinion, a case concerning the revenus, not- 


withstanding any damages would have to be satisfied out of the revenue ; 
if it were a case concerning the revenue, because the damages would have 
to be paid out of the revenue of India, the Supreme Court must have 
exczeded its jurisdiction in every case brought against Bast India Company 
since the 3rd and 4th Wm. IV.,c. 85, and cannot take cognisance 
of any action against the Secretary of State in Council, although 
the 2Ist & 221d Vict., c. 106, expressly renders the Secretary of 
State in Council liable to be sued as well in India asin England. Nor 
does the case, in our opinion, fall within that part of the provise whick 
relates to actions brought for anything done by order of the Governor 
General, or Governor in Council. That part of the proviso- does not 
apply to every action brought agiinst a servant of Government, but only 
to actions fer acts done under some express order of the Governor 
General or Governor in Council ordering or authorising the particular act 
complained of. But it is not necessary to determine this question, as it is 
not reserved for our opinion. It was afterwards very properly admitted, 
though the fact was not stated in the case, and probably was not proved on 
the trial, that the piece of iron founded which was being carried was for 
the purpose of repairing one of the river steam2rs belonging to Govern- 
se The question now fairly raised by the admission of the Advocate 


General is one of very considerable importance and of some difficulty. It _ 


has been argued with great abjlity on both sides, and we have given it 
the best consideration® in our power, and will now proceed to state the 
decision at which we have arrived, and the grounds upon which our 
opinion is founded. 

6. The question as to the liabilty of the Secretary of St te in Coun- 
cil to be sued depends upon the Act 21st & 22nd Vict.c 106 for the 
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better government of India and turas principally upon the construction 
of the 65th section. The main object of that section was to transfer to 
Her Majesty the possession and government of the British territories in 
India, which were then vested in the East India Company in trust for the 
Crown but it does -not appear to have been the intention of the Legislature 
to alter the nature or extent of liabilities with which the revenue of India 
should be chargeable ; and accordingly we ñnd it expressly enacted by 
the 42nd section that “the dividends on the capital stock of the said 
Company secured by the Act of the 3rd & 4th Wm. IV., e. 85, until 
the redemption thereof, and all the bound, debenture, and other debt of 
the said Company in Great Britain. and all the territorial debt, and all 
other debts of the said Cempiny, and all sums of money, costs, charges. 
and expenses, which, if this Act had not been passed,* would, after the 
time appointed for the commencement thereof, have been piyable by the 
said Company out of the revenues of India, in respect or by reason of any 
treaties, covenants, contracts, grants, or liabilities then existing and all 


‘expenses, debts, and liabilities which after the commencement of this Act 


sha!l be lawfully contracted and incurred on account of the Government 
of India and all payments under this Act, shall be charged and chargeable 
upon the revenues of India alone, as the same would have been if this Act 
had not been passed, and such expenses, debts, and liabilities, and pay- 
ments as last aforesaid, had been expenses, debts, and liabilities lawfully 
contrasted and incurred by the said Company: and such revenues shall 
not be applied to any other purpose whatsoever ; and all other monies 
vested in, of arising or accruing from, property or rights vested in, Her 
Majesty under this Act, or to be received or disposed of by the Council 
under this Act, shall be applied im aid of such revenues ” But as the Queen 
could not be sued, as the East India Company could have been in her own 
Court it was necessary te provide for the mode of enforcing suck liabilities 
and therefore, after providing by Sec. 64, “that all Acts and provisions 
then in force, by Charter or otherwise, concerning India, should, subject 
to the provisions ef the Act, continue in force, and be construed as refer- 
ring to the Seeretary of State in Council in the place of the said Com- 
pany, and the Court of Directors and Court of Proprietors thereof” it 
was enacted by See. 65 that “the Secretary of State in Council should 
and might sue and be sued asa Body Corporate, and that all persons 
might have and take the sams remedies and proceedings, legal and equit- 
able, against the Secretary of State in Council as they could have done 
against the East India Company and that the property and effects thereby 
vested in Her Majesty for the purposes of °the Government of India, er 
acquired for the said purposes, should be subject and liable to the same 
judgment and execution as they would while vested in the Company, 
have been liable to, in respect of debts and liabilities lawfully constructed 
and incurred by the said Company.” Secs. 66,67, and 68 provide as 
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follows ;—Sec. 66 :—“The Secretary of State in Council shall, with respect, 
to all actions, suits, and all proseedings by or against the said Company 

pending at the time of the commencement of this Act, ‘come in the place 

of the said Company, and that without the necessity of substituting the 

name of the Secretary of State in Council for that of the said Company.” 

Sec. 67:—“‘All treaties made by the said Company shall be binding on 

Her Majesty, and all contracts, convenants, liabilities, and engagements 

of the said Company made, ineurred, or entered into before the commen- 

cement of the Act, may be enforced by and against the Secretary of State 
in Council in like manner and in the same Courts as they might have 
been by and against the said Company if this Act had not been 
passed.” Sec. 68 :—‘‘Neither the Secretary of State nor any member of the 
Ceuncil shall be pérsenally liable in respect of any such contract, covenant 
or engagement of the said Cempany as aforesaid, or in respect of any 
contract, entered into under the authority of this Act, or other liability 
of the said Secretary ef State. or Secretary of State in Council in their 
official capacity ; but all such liabilities, and all costs and damages in‘ 
respect thereof shall be satisfied and paid out of the revenues of India.” 


7. The question then arises, would the East India Company have 
been liable, in the present action, if the 2lst & 22nd Vict., c. 106. 
had not been passed. The origin and progress of the East India Company 
are too well known to require any detail for the purpose of the present 
case. It is sufficient to state that after the passing of the 3rd & 4th 
Wm. IV., c. 85, they not only exercised powers of government, 
but also carried on trade as merchants By the 53rd Geo. III., c. 155 
it was declared that the British territories in India, which were then 
in the possession and under the government of the East India 
Company, together with the revenue thereof, should remain and continue 
_in the possession and under the government of the said Company. 
The Company also retained the exclusive right of trading into and 
from the dominions of the Emperor of China; the exclusive right to 
trade in tea withing the limits of their charter ; and aright to trade 
in all other goods and commodities within the same limits m common 
with her British subjects. It is a rule, no doubt, that they were 
directed to keep books in such a manner to exhibit the accounts of 
the territorial and political departments separately and distinctly 
from such as related to the commercial branch of their affairs ; and 
that provisions were made as to the appropriation of the commercial 
profits and receipts in Great Britain, and also of rents, revenues, 
and profits arising fsom their territorial acquisitions in India, after 
defraying the expenses of collecting the same (Secs. 55 to 66). 
It is not necessary to enter into a minute examination of those 
sections ; it is sufficient to say that the Hast India Company were 
directly interested in their territorial revenues ; for such revenues were 


1978 (1) CLJ] P. & O. S. N. Co. v. Secy. of State for India 679 


applicable, after defraying certain charges particularly specified in 
the Act, to the payment of the civil and commercial establishment 
of the Company at their several settlements in India ; and it was also 
declared that, in the event of the commercial profits at home being 
a insufficient in any year fully to defray the dividend of Pound 10 {0s. 
percent, upon the capital stock of the Company, it should be lawful to 
make good any such deficiency out of any surplus revenue that might 
have arisen in the preceding year of the account out of the territorial 
revenues after the payment of its charges, interest of debt included. 

8. No express provision appears to have been made by that 
Act as to the application of the capital stock, goods, and com- 
mercial assets of the Company, nor as to the application of the 
commercial profits and receipts in India, unless such commercial profits 
and receipts in India were included under the words of the 59th 
Section of the Act, However that may be, it seems clear 
that the capital stock and commercial asserts of the Com- 
.pany were liable to satisfy any judgment that might be obtained against 
them and that they had a direct interest in a one-sixth part of the sur- 
plus proceeds of the territorial revenues which might remain after pro- 
viding for the payments mentioned in the 59th section of the Act, and 
the payment into the Exchequer of a sum of twelve millions of pounds 
sterling thereout, as a fund for securing to the said Company their capital 
stock, and a dividend of pounds 10 10s percent per annum thereon. Even 
as regards that twelve millions they had a direct interest in it, for it was 
to be deposited as a fund for securing their capital stock and a dividend 
of pound 10 10s percent per annum. 


9. The Government of India and the privileges of the East India 
Company continued to be regulated by the 53rd Geo. HI., c. 155, up 
to the time of the passing of the 3rd & 4th Wm, IV,c. 85. By that Act 
the East India Company were directed to close their commercial business, 
and ceased to have any interest in the territorial acquisitions in India or 
in the revenues thereof, and it was enacted that the said territories should 
continue under the government of the East India Company until the 30th 
of April 1854, and that all the lands and hereditaments, revenues, rents, 
and profits of the said Company, and all the stores, merchandise, 
chattles, moneys, debts, and real and personal estate whatsoever, except 
the Island of St. Helena, and the stores and property thereon, subject to 
the debts and liabilities then affeeting the same, and benefit of all contracts 
covenants, and engagements, and all rights to fines, penalties, and 
forefeitures, and other emoluments whatsoever, which the said Company, 
should be seized or pessessed of, or entitled to, on the 22nd of April 
1834, should remain and be vested in the said Company, and be held, 
received, and exercised by them in trust for the Crown, for the service of 
the Government of India, discharged of all claim of the Company to any 


688 P. & O. S. N. Co. v. Secy. of State for India [1978 (1) CLJ 


profit or advantage therefrom for their own use, except the dividend op 
the capital stock secured to them as thereinafter mentioned. By Sec. 2 
it was enacted “that all and singular the privileges, franchises, abilities, 
Capacities, powers, authorities, whether military or civil rights, remedies, 
methods of suit, penatties, forfeitures, disabilities, provisions, matters, and® 
things whatsoever, granted to or continued in the said United Company 
by the said Act of the fifty-third year of King George the Third, for and e 
during the term limited by the said Act, and all other the enactments, 
previsions, matters, and things contained in the said Act, or in any other 
Act or Acts whatsoever, which are limited or may be construed to be 
limited, to continue fer and during the term granted to the said company 
by the said Act of fifty-third year of King George the Third so far 
as the same or any of them are in force, and aot repealed by or repugn- 
ant to the enactments hereinafter contained, all powers of alienation and 
disposition, rights, franchises and immunities, which the said United 
Company, now have, shall continue and be in force, and may be exercised 
and enjoyed, as against all persons whomsoever, subject to the superin- 
tendence, direstion, and control, hereinbefore mentioned, until the thir- 
tieth day of April one thousad eight hundred and fifty-four”. It is clear 
that there was no intention on the part of the Legislature to alter the 
nature or extent of the Jiabilities to which the revenue of India should be 
subject, for it was expressly enacted by Sec. 9, “that from and after the 
said twenty-second day of April one thousand eight hundred and thirty- 
four, all the bond debt of the said Company in Great Britain and all 
the territorial debt ef the said Company in India, and all other debts 
which shall on that day be owing by the said Company, and all sums of 
money, costs, charges, and expenses which after the said twenty-second 
day of April one thousand eight hundred and thirty-four may become 
payable by the said company in respect or by reason of any covenants 
centracts, or liabilities then existing, and all debts, expenses, and liabilities 
Whatever which after the same day shall be contracted and incurred on 
account of the government of the said territories, and all payments by 
this Act directed to be made, shall be charged and chargeable upon 
the revenues of the said territories and that neither any stock or effects 
which the said Company may hereafter have to their own use, nor the 
dividend by this Act secured to them, nor the Directors or Proprietors of 
said company, shall be liable to or chargeable with any of the said debts, 
payments or liabilities. 

10. No distinction was made by that section between the nature of 
the liabilities then exigting anf the nature of those which might thereof 
be incurred but the revenues were charged without distinetiou with the 
liabilities then existing, as well as with those thereafter to be incurred. Sec. 
10 provided “that so long as the possession and government of the said 
territories shall be sontinued to the said Company, all persons and bodies 
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politfo shal! and may have’and take the same suits, remedies, and proceed- 
ings, legal and-equitable, against the sam: Company, iu respect of such 
debts and iiabilities as aforesaid; and the property vested in the said 
Company in trust as aforesaid shall be subject and liable to the same 
judgments and executions inthe same manner and form respectively 
as if the said property were hereby continued to the said Company to 
-their own use.” It was contended on the part of the defendant that 
„a State cannot be liable for damages occasioned by the negligence 
of its officers, or of persons employed in its service. This, as a 
general rule, is true, for it is an attribute of sovereignty, and an universal 
law, that a State cannot be sued in its own Courts without its consent ; 
see Kent’s Comm. 6th Ed. Yol. 1,297 note; Story on the Constitution 
of.the United States, 2nd Ed. p. 1675. 

© IL. In England the Crown cannot be made liable for such damages 
elttrer.by petition of right or in any other manner. This was decided by 
Lord -Lyndhurst, in a very elaborate judgment on the case of (1) 
Viscount Camerbury v. The Attorney Genzral (1) Philips 327). But the 
decision was founded upon the principle that the King cannot be guilty 
of personal negligence or misconduct, and consequently cannot be res- 
ponsible for the negligenee or misconduct of his servants and the absence 
of all trace of a remedy against the Crown, by petition of right for 
damages occasioned by the negligence of his servants was held to 
afford a strong argument against its liability. “It is admitted” 
says the Lord Chancellor, in delivering judgment (p. 332), that 
for the personal negligence of the sovereign, neither this’ (in 
speaking of the petition of right) “or any ether remedy is applicable. 
But if we are right in our construction of the 2lst and 22nd 
Vict., c. 106, the Secretary of State in Council is thereby renderred subject 
to the same liabilities as those which previously attached to the East India 
Company. The case of Lord Canturbury v. The Attorney General, is not 
applicable to the present case, for if there is a liability, there is no nece- 
ssity to resort to a petition of right to enforce it, an action against the 
Secretary of State ia Council having been expressly given by the 55th 
section of the Act, in lieu of that which formally existed against the 
East India Company. 

12. In determining the question whether the East India Company 
would, under the circumstances, have been liable to an action, the 
general principles applicable to Sovereigns and States and the reasoning 
deduced from the maxim of the English law that the King can do no 
wrong, would have no force. We concur entirely in the opinion ex- 
pressed by Chief Justice Grey in the case of Tht Bank of Bengal v. 
The East India Company, (Bignell, Rep., p. 120), which was cited in the 
argument, that the fact of the Company’s having been invested with powers 
usually ealled sovereign powers did not constitute them sovereigns. This 
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is clear (extract from p. 119) from the recital in the 53rd Geo. III, c. 155, 
by whick the territories then in the possession and under the government 
of the East India Company, with the revenues thereof, were vested in them 
for a further term, without prejudice to the undoubted sovereignty of the 
Crown in and over the same, or to any claim of the said Company to any 
rights, franchises, or immunities. 

43. Many cases were cited, in the course of the argument for the 
defendant, to prove that public officers are not responsible for the neglig- 
ence or misconduct of those who are employed under them : Nichelsen v. 
Mouncey (15 East, 384) ; Lane v. Cotton (12 Mod. 472 ; S. C. Ld. Raym. 
650) ; Whitfield v. Ld. Despenser (Cooper, Rep. 755}, are cases ofe this 
description ; they fully support the position for which they were cited, 
but they are clearly distinguishable from the present case. The first was 
an action against the captain of a sloop of war for damages occasioned 
by the negligence of one of the subordinate officers under him, in running 
down a vessel belonging to the plaintiffs. It was proved that there was 


no negligence on the part of the defeadant, nor any personal interference’ 


by him. The grounds of that decision are clearly stated by Lord Ellen- 
borough. He says : “Captain Mouncey, the defendant, is said to be liable 
for the damages awarded in this case, by considering him in the ordinary 
character of master of the vessel, by means of which the injury was done 
to the plaintiffs’ property. But how was he master? He had no power 
of appointing the officers or crew on board : he had no power te appoint 
even himself to the station which he filled on board; he was no volum- 
teer in that particular station, merely by having entered originaliy 
into the naval service ; but was compellable to take it when appointed 
to it, and had no choice whether or not he would serve with the other 
persons on board, but was obliged to take such as he found there, and 
make the best of them; he had ne powes either of appointment or dis- 
missal over them. The case, therefore, is not at all like that of an owner 
or master, who, according to the principle laid down by Lerd C.J. Eyre, 
Bush v. Steinman, is answerable for those whom he employs, for ins 
juries done by them to others within the scope of their employment.” 

14. In Laney. Cotton, and Whitfield v. Lord Despenser, it was 
held that the Postmaster General, in a case in which there was no personal 
neglect on his part, was not liable for the loss of a letter owing to the 
negligence or dishonesty of a servant employed in the Post Office. 
These cases carry the principle further than that of Nicholson v. Mo- 
uncey: for it appeared that the Postmaster appointed the inferior 
officers ; the latter, however? gave security to the Crown, and were 
treated as public officers, and were required to take the oaths usually 
taken by such officers. It should be remarked that in each of the 
last two cases the plaintiff sought to render the defendant personally 
liable, and that if the action had succeeded against him, he must have 
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paid the damages himself, wuhout having any fuad to which he 
could resort for reimbursement, as observed by Willes, J., in Mac- 
beath and Haldimand ({ Term. R. i72:: If “the defendant be liable, 
his person and property will be subject to an execution, and he must 
“afterwords apply to Government for a reimbursement, which will be 
no satisfaction to him for the inconvenience he will be put to.” In 
ethe persent case, however, if the action is maintainable against the 
*Secretary of State in Council, he will not be personally liable to make 
good the damages, but the same, if at all, must, according to the 68th 
section of the Act, be satisfied, and paid out of the revenues of India. 
A distinction was made by Lord Mansfield in Whitfield v. Lord Dis- 
penser_between a personal *liabiliiy and a demand upon a fund. In 
that case he said “the Post Office, as Mr. Lee has truly said, was 
first. erected during the Usurpation by an ordinance of Crom- 
wel, ahd afterwards more fully regulated by the Stat. 12 Charles 
IL, c. 35. There never had been any action brought upon that ordi- 
Mance or upon the statute until Lane v. Cotton. But neither by the 
' draft of the declaration of the advisers of that action, nor in the 
opinion of the Judges upon the question, does it appear to have 
entered into the imagination of either that this was a demand upon the 
fund {referring to the revenue derived from the Post Office). as it 
has been now argued; for the form of action is not applicable to 
Charge suck a fund.” Here, however, there is no doubt that the action 
is in the proper form, for if the fund (i. e., the revenue of India) 
is liable, the proper mode of getting at it is by action against the 
Secretary of State in Council. In considering whether the fund is liable, 
or was so whilst the government was vested in the East India 
Company, the remark of Powis, J, in Lane v. Cotton (i Ld. Raym. 650), 
is important: for .although he was of opinion that the action would 
not lie, against the Postmas’er General, he thought that, if the revenue 
had been farmed, the farmer would have been liable for the 
negligence of servants employed by him. Originally the revenues 
of India were in a nature framed by the East India Campany, for 
by the 7th Geo. IIL, c. 57, the first statute by which the revenues 
were expressly granted to them, and which was passed almost 
immediately after they had obtained the Divani, the Eust India Com- 
pany were to have all the territorial acquisitions and revenues for 
two years, and were to pay into the Exchequer a sum of Pound 400,000 a 
year for the use of the Crown. No provision was made as to the 
application of the revenues. It was enacted that iféhe Company should 
be dispossessed of any part of the territeries by foreign power, a propor- 
tional abatement was to be made. So, after the 53rd Gso, III., c. 155, as 
appears by the 59tk section, one-sixth Of the ultimate surplus proceeds 
arising from the revenues, after all apprhpriations required by the Acct, 
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was to be retained by the Company for their own use, and-the remainder 
was to be deemed the property and at the disposal of Parliament. By 
the 9th Geo. THI, ¢ 24, the period of two years created by the 7th Geo. 
ITI. was extended fora further term of five years, and the East India 
Company were to continue to pay into the Exchequer Pound 400,000 per 
annum. The case of Gidly v. Lord Palmerston, 63 Brad. & Bingh. 275°, 
and Macbeath and Haldimand (| Term Rep. 172), though cited in argu- 
ment, have no great bearing upon the question under considera- 
tion. Neither of those cases involved any question as tə the liability 
of an employer for the negligence of his servants or of a public officer 
for the acts of his subordinates. The point decided in Gidly v. 
Lord Palmerston, was simply this, that a retired clerk of the War Office 
could not maintain an action for his retired allowance against the Secretary 
for War, notwithstanding the amount voted for and appropriated theteto 
by Parliament had been received by the Secretary. The question was, 
whether, under the circumstances, there was a duty on the part of the 
Secretary for War, arising from the receipt of the money, from which a 
promise could bè implied by law. It was held that there was no privity 
between the plaintiff and the defendant ; that the latter was respon- 
sible to the Crown only for-the due execution of the trust or 
duty committed to him, and that there was no duty from 
which a promise to the  plaiatiff could be implied. It was very 
. much like the ordinary case of an agent who has received money 
from his principal to pay a third person, and who is not responsible to 
the third person until he has made a promise or done some act from which 
an Obligation on his part is created. In Macbeath and Haldimand it was 
held that the governor of a colony, treating as an agent for the 
public, was not liable to be sued upon contracts made by him in that 
capacity. In that case, as well as in Gidly v. Lord Palmersion and 
the other cases commented upon, the question was whether the defendants 
were personally liable. 


15. It should be observed that notwithstanding the Company were 
directed by the 3rd and 4th Wm. IV., c. 85, to abstain from all com- 
mercial business, an exception was made as to suchas might be carried 
on for the purpose of the government; thus they lawfully continued 
to carry on a trade in opium and Salt, which is still continued by 
Government (Sec. 4). 


16. Ina country like India, the Government is obliged to engage in 
undertaking partaking more of the character of private business ‘than of 
affairs of State, and this necessity existed in a stronger degree formerly 
than it does at present, since the trade with India has been thrown open 
_ and capital has been attracted to it for enterprise. 


17. The Bengal Martine and Bullock Train, which were established 
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by the East India Company and are still kept up by Government, are used 
for conveyance by sea, by river, and by land, not merely of public 
officers and of Governm:nt-stores, but also of private passengers and 
goods for hire. So also'the Electric Telegraph is used for the conve- 
yance of private messages, and payments amounting annually to a large 
gum are made to Government on that account. 


18. It appears from the General Administration Reports for the 
years 1859-60 that the receipts on account of money of the River Steam- 
ers greatly cxceeded the expenditure and that the receipts arising from the 
Bullock Train in the North West Provinces alone exceeded the expenditure 
in that year by upwards of four lakhs and a half. 


19. Now if the East India Company were allowed. for the purpose 
of government, to engage in undertakings, such as the Bullock Train and 
the conveyance of goods and passengers for kire, it was only reasonable 
that they should do so, subject to the same liabilities as individuals. If, 
‘by reason of their having been intrusted with the powere of government, 
they were exempted from the ordinary liability of individuals in matters 
of business, exercised either for their own benefit, as it was atone time, 
or for purposes of government, as it was at another, private individuals 
would have had to compete with them upon very disadvantageous terms. 
A Government river steamer engaged in carring Government opium, or in 
carring passengers and goods for hire, might come into collision with a 
steamer belonging to an individual or to a private company. Suppose 
such an accident had occurred in the time of the East India Company, 
entirely through the negligence of the captain or the crew of the Govern- 
ment steamer, and that the accident had caused the total Joss of the 
private steamer, together with a valuable cargo of indigo or silk the 
property of individuals it can scarcely be supposed that it would have 
been intended that the loss should fall entirely upon the owners of the 
private steamer and cargo, and that the East India Company should be 
exempt from liability, when, if the Government steamer had been sunk 
by the negligence of the crew of the private steamer, the owners thereof 
would have been liable to make geod the loss. If such were the law, the 
East India Company could not have been made liable even to the extent 
of the profit. if any, of the particular voyage of the Governmen? steamer 
or to the extent of the value of the steamer itself, 


20 Suppose the driver of one of the carts, belonging to the Bullock 
Train should, on a dark night, leave it standipg in the middle of the road, 
or drive it on the wrong side, and in consequefce of his negligence 
a person travelling along the road should be seriously injured; could 
it be said that the Government would not be liable, even if it 
should be proved that the clear profits- derived from the Bullock 
Train on that part of the road, and carried to the account of the 
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revenues, exceeded four lakhs and-a half in the year? We may* 
put a case which happened not many years ago. A gentlemen re- 
turning home on a dark evening was dragged backwards one of 
the conveyance, in which he was driving himself, by the wire of the 
Electric Telegraph which crossed the public road, and which kung 
loosely and so low that he was unable to pass under it; the gentleman 
was seriously injured and Jamed for life. Could it be said that, if the 
> accident had oceurred at the time of the East India Company, they 
would not have been liable, if the accident had been proved to have 
been caused solely by the negligence of their servants? It was argued 
that the persons injured have their remedy, against those by whose 


negligence the damage is caused; but what compensation is it in a case’ 


in wnick the damages sustained may amount to several lakhs, to be 
referred to a lascar or to a bulloek-driver, or evento the captain ‘or 
mate of a Government steamer, for redress, if the accident was caused 


by his own personal negligence. The captain or mate would not be. 


liable, according to the principle established in’ cases of Nicholson 
v. Mouncey and Stone v. Cartright (6 term Rep. 412). 


21. We are of opinion that for aecidents like this, if caused 
by the negligence of servants employed by Government, the East India 
Company ‘would have been liable, both before and after the 3rd & 
4th Wm. IV. ec. 85, and that the same liability attaches to the Secretary 
of State in Council, who is liable to be sued for the purpose of 
obtaining satisfaction out of the revenues of India. We are of opinion 
that this is a liability, not only within the words, but also within the 
spirit, of the 3rd & 4th Wm. IV., c. 85,s. 9, and of the 2Ilst & 22nd 


Vict, c. 106, s. 65, and that it would be inconsistent with | common ` 


sense and Justice to held otherwise. 


22. It was contended in argument that the Secretary of State in 
Council, as regards his liability to be sued, must be considered as the 
State, or as a public officer employed by the State, But, in our opinion, 
his liability to be sued depends upon an express enactment in the 2lst 
& 22nd Vict., c. 106, by which he is constitued a mere nominal defen- 
dant for the purpose of enforcing payment, out of the revenues of India 
of the debts and liabilities which had been contracted or incurred by 
the Hast India Company, or debts or liabilities of a similar nature which 
might afterwords be contracted or incurred by the Government of India. 
We are further of opinion that the Fast India Company were not sover- 
igns. and, therefore, could not claim all the exemption of a sovereign 
aad that they were not the public servants of Government and shere- 
fore, did not fall uader the principle of the cases with regard to 
the liabilities of such persons: but they were a company to whom 
sovereiga powers were delegated, and who traded on their own 


s 
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Account and for their own benefit; and were engaged in tran- 
sactions partly for the purposes of -Government and partiy on 
their own account, which without any delegation of sovereign 
Tights, might be carried on by private individuals. There is a 
great and clear distinction between acts done in the exercise of 
what are usually termed sovereign powres, and acts done in the 
conduct of undertakings which might be carried on by private indivi- 
duals without having such powers delegated to them ; Moodaley v. 


The East India Company, and The same v. Morton (i Bro. G, C. 


469}. A Bill was filed against the East India Campany, stating that 
a cowl or lease of the permission to supply the inhabitants of Madras 
with tobocco for ten yeats had been granted to the plaintiffs, and 
signed by John Smith, a person properly authorised by the Company ; 
that the plaintiffs as lessees had covenanted to provide the settlement 
with ‘tobacco at a reasonable price, and that tobacco, being considered 
in the Bust Indies as a necessary of life, had from time immemorial 
‘been supplied to the settlement of the East India Company in that manner. 
{t further stated that the East India Company, before the expiration of the 
said term of ten years, had, by their servants in India, dispossessed the 
plaintiffs, and granted another cowl to other persons ; that tbe plaintiffs 
intended to bring an action against the said company, but could not 
support the same without the evidence of persons resident in the East 
Indies, and they prayed for a cemmission and discevery. To this bill 
the defendants demurred. It was contended on their part that the grant 
of the lease, and the removal Of the lessess, were incidents to their chara- 
cter as a sovereign poWer; that it was an exercise of their dominion as 
such ; and that no act of sovereignty could be questioned in a bill in 
equity or in a suit at law, But the Master of the Rolls, afterwards 
Lord Kenyon, said: “I admit that no suit will lie in this court against a 
sovereign power for anything done in that capacity, but I de not think 
the East India Company is withia the rule. They have rights ag a sover- 
eign power ; they have also duties as individuals. Ifthey enter into bonds 


- in India, the sums secured may be recovered here; so in this gass asa 


private company they have entered into a private contract, to which they 
must be liable. Here is a prima facie ground of action; the Cempany 


hes put other persons in the way of doiug the plaintiffs an injury 37’ and 
the demurrer was overruled. 


_ 23. But where an actis done, or acentract is entered into, in 
the exercise of powers usually called severeign powers, by which we mean 
powers which cannot be lawfully exercised except* by a sovereign, or 
private individual delegated by a sovereign to exercise them, so action 
will lie. . 


24. Thus in the case of The Nabob of the Carnatic against The 
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East India Company ( 4 Bro, Rep. 179. and 2 Vesey, 56). it was held that 
s suit could not be maintained upon a political treaty between a foreign ° 
state and the East India Company, who were subjects of the Crown acting 
as an independent state under powers granted by charter and Acts of 
Parliament. The Lord Commissioner in that case said: “We are 
satisfied that the bill must be dismissed. It isa case of mutual treaty 
between persons acting in this instance as states independent of each 
other, and the circumstance that the East India Company are mere subjects 
_ does not affect the question. The treaty was centered into with them 
not as subjects, but as a neighbouring independent state, and as the same 
as ifit had been a treaty between sovereigns: it consequently is not 
the subject of private municipal jurisdiction.” {p the case of Mountstdurt 
Elphinstone and another v. Heerachand Bedreechund (I Knapp P.C.C. 316), - 
it was held that an action weuld not lie for a seizure of property, 
when the proper character of the transaction was that of-a 
hostile seizure made, if not flagranté, yet nondum cessante . bello. 
Tt may be difficult in some cases to determine whether - an act. 
is done in the exercise of powers usually called sovereign powers, 
by individuals to whom such powers have been lawfully delegated. It is 
clear that the East India Company would not have been liable for any act 
done by any of its officers or soldiers in carrying on hostilities, or for the 
act of any of its naval officers in seizing as prize property of a subject, 
under the supposition that it was the property of an enemy, nor for any 
act done by a military or naval officer, or by any soldier or sailor, 
whilst engaged in military or naval duty, nor for any acts of any of 
its officers or servants in the exercise of judicial fuacttons. 
In many of such cases an action would not ‘lie even against 
rhe person who actually committed the act: see Lecaux v. Eden (Dou. 
glas Rep. 594). In that case it was held that an action would not 
lie against a naval officer for false imprisonment, where the imprisonment 
was the consequenc: of his taking as prize a ship, which was afterwards 
restored upon the ground that she was not liable to seizure ; so also in 
Elphinstone and another v. Bedrechund it was held that an action would 
not lie against the persons who committed the act. But we think there 
can be no doubt that the East India Company would have beén liable for 
the negligence of their servants or officers in navigating a river steamer, 
or in repairing the same, or in doing any act preparatory to such repairs. 
Such an act could not by any possibility be said to be done in the 
exercise of sovereign powers. although it was an act which the East 
India Company were authorisad to do by 3 & 4 Wm. IVY., c 85. 

25. A distinctidh was taken in argument between a liability under 
a contract and a liability arising out of a wrongful act: but we are of 
opinion that the words “liabilities incurred” in 3 & 4 Wm. IV., c. 85, s. 9, 
and the same words in 21 & 22 Vict.. c. 106, ss. 42 and 65, are not 


— 
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necessarily limited to liabilities arising out of contract; for ifso, there 
was no nec2ssity’to use the word ‘incurred’ at all. We think the words 
‘expenses, debts, and liabilities lawfully contracted and incurred” must be 
construed as “debts lawfully contracted, and expenses or liabilities incurred’ 
df this is not so, the .Goverament would have no power to apply the 
revenues in satisfaction of any damages not arising out of contract: yet 
e by 21 & 22 Vict.. c. 106, save as otherwise provided by the Act, the Secr- 
etary of Siate was authorised to exercise all the powers formerly exercised 
by the East India Company, or by the Court of Directors or Court of 
Proprietors ; and ali acts and provisions then in force, by charter or other- 
wise, were Continued in force ; and there is no doubt that before that 
Act actions of ejcctment in avhich mesne profits were recoverable were 
mdintained against the East India Company, in consequence of acts done 
by their officers in India, and costs were recovered in actions defended 
by order of their officers. 
-26. ‘Express provisions were also made by 53 Geo. TII.. c. 155, s. 
128, and by 55 Geo. III , c. 84, ss.8. and 9, with reference to certain 
actions which must have been actions of trespass if brought against the 
East India Company. If only liabilities arising out of contracts are inclu- 
ded in the sections to which we have adverted, no action of cjectment 
can be maintained against the Secretary of State in Council, and all mesne 
profits, and all costs incurred, must be borne by the officers who actually 
take possession of lands in the name of Government, or authorise actions 
which fail to be brought or defended: for it must be observed that the 
42nd seetion of 21 & 22 Vict., c. 106, contains these important words: 
“and such revenues shall not be applied to any other purpose whatever.” 
If the words “‘liabilities incurred” are to be read in connection with the 
word “lawfully.” the sense is not materially altered : for liabilities could 
not be incurred by the East India Company or by Government by means 
of acts done by their officers or servants, unless such officers or servants 
were lawfully engaged i in business ; the words ‘liabilites lawfully “incurred”? 
could not mean liabilities incurred by acts authorised by law, but 
must mean liabilities incurred by servants or agents in the course of 
undertakings in which they are lawfully engaged. For example, the 
Superintendent of Marine, or some other officer of Government, was 
lawfully authorised to cause the river steamer in question to be repaired, 
and to hire workmen to rivet the piece of iron funnel and to carry it 
from the dockyard to the steamer : the workmen were therefore lawfully 
employed to act on behalf of Government, and the business on which 
they were employed being an act of a private nature, and net in the 
exercise of powers usually called sovereign powers or in the per- 
formance of an act of State, we think the Government, by virtue of the 
Act to which we have adverted incurred a liability by their negligence, and 
consequently that the revenues of India were chargeable with the damages, 
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and that the action well lay against the Secretary of State in a as 
the nominal defendant. . 

27. Many cases were cited in the course of the argument to skow 
that Commissioners and others employed in the execution of public works 
are not liable for damages sustained by the negligence of their work- 
men; but the principle upon which these cases were decided was that the 
revenues were specially appropriated to certain purposes, and that the” 
Commissioners, if they were liable to an action, would be “personally 
liable to make good the damages : see Hall v. Smith (2 Bing-159). These 
principles are not.applicable to the present case if we are right in our 
opinion that tke revenues of India are liable to make good the damages ; 
and to the observation of the Chief Justice in’ Half v. Smith with regard 
to the case of a fund proving insufficient, the 68th section (21 & 22 Vict., 
c. 106) is a complete answer, for it expressly declares that neither» the 
Secretary of State ror any Member of the Couneil shall be personally 
liable in respect of any such contract, covenant, or engagement of the 
said Company as aforesaid, or in respect of any contract entered into 
under the authority of this Act, or other liability of the Secretary of 
State, or the Secretary of State in Council, in their official capacity ; 
but all such liabilities, and all costs and damages in respect thereof, 
Shall be satisfied and paid out of the revenues of India. 

Jackson, J.: I agree. 
Wills, J.: I agree. 


P. R. 
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& Ors.) . ...468 


e Criminal Procedure Code 1973 (Act 2 of 1974), Sec. 167(6}— Power 
of Sessions Judge «ndef—Whether only revisional or for exercise 


qf his own discretion for directing further investigation on his 


ewn Satisfaction on matters in application filed before him—Summary 
disposal without disclosing reasons—Effect thereof. (Superintendent & 


Legal Remembrancer oF Legal Affairs, WB v. Nasima Rango Rao) ...203 


. Sec. 228(1) (b)— 
a of S E of Judge to decide waether there is good 
grouad for presuming that accused has committed offence whichis triable 
exclusively by court before framing charge— Opinion to be formed definitely 
that it is sessions triable case—Practice of acting as rubber stamps and of 
following blindly the charge sheet submitted by Police Offences under 
Secs. 307 and 395 are serious offences and Magistrate should act with 
due caution. (Laxmi.Narayan Pattayanayak & Ors. v. State of West 
Bengal.) ,. 643 


Damages— Negligence of servents of Secretary ef State for India in 
Council —Liability. (The Peninsular and Oriental Steam of Navigation 
Co. v. The Secretary of State for India.) ...674 

... Suit against State for restoration of certain properties seized 
with an alternative prayer for recovery of certain sum in lieu thereof— 
Defence of State—Whether liable for acts of its servants as stated in 
plaint—Whether plaintiffa’ claim to seized articles is sustainable ?— 
Cause of action arising out of order made by competent court— Effect 
thereof. (Prithwiraj Bhadani v. State of West Bengal & Anr.) 579 


Employees Provident Funds Act (19 of 1952), Sec. I4A— 
Offences by company—Persons in charge of or responsible to company 
for conduct of its business, are also liable to be proceeded against and 
punished — Directors, when not liable for such offence— What averment is 
to be made in petition of complaint against Ditector of Company so as to 
charge him of offence under the Act. (Mahalderam Tea Estate (P) Ltd. 
& Ors. v. D. N. Prodhan & Anr.) ...462 

. Secs. I4(IA}), 14(2) & I4A(1)—Enmaployees’ Provident Funds 
Scheme, Paragraph 76(b)—Economic offences (Inapplicability of limitation) 
Act (12 of 1974) Sec, 2 (b)}— Economic offence—Limitation—Offence under 
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Act 1952, if exempted from limitation—Continuing offences— Criminal 
Procedure Code 1973 (Act 2 of 1974}, Sec. 473 —Penalty. (8.8. Chamaria 
v. D. K. Bhattacharyee & ors.) .. 610 

Eviction—Petitioner in occupation of disputed land on thé basis of 
a previous settlement—Such land is settled with others—Threatened evic- 
tion of petitioner,—Subsequent settlement with others by Govt. is bad 
and Hable to be set aside. (Kalipada Mudi v. State of West Bengal & 
Ors.) 422 


Foreign Exchange Regulation Act (46 of 1973), Sec. 29-—-Approval 
of Central Government is condition precedent—Proposed transastion of 
Sale-of assets of a non-resident company in terms of Agreement entered 
into by parties -Effect of such disapproval~—Impugned decision of: 
Central Government, why bad ? (Apeejay (P) Lid v. Union of India & 
Ors.) 1 354 


General Insurances Business ‘Nationalisation) Act (57 of 19721, Sec. 
l6(1})—Provision for framing of Schemes by Central Government’ for - 
merger of one insurance company to another company—Dissolution of 
merged insurance company without winding up—Clause (6) of Scheme 
—Effect thereof on service conditions of employees of dissolved insurance 
company—General Insurance (Emergency Provisions) Ordinance 197/— 
General Insureace (Emergency Provisions) Act 1971— Effect thereof on 
service conditions of employees of merged insurance company. (Jogesh 
Chandra Chakravarty v. Union of India & Ors.) , .. 124 

indian Contract Act (9 of 1872), Sec. 72—Recovery. of money paid 
by mistake-—Distinction between English law and Indian law—Doctrine 
of estoppel and equitable priagciples are to be taken into account. (United 
Bank of India Ltd. v. M/s. A. T. Ali Hussain & Co. & Ors) . 10 

Indian Limitation Act (IX of 1909), Art. 142—Burden of proof upon 
plaintiff ~Possession within 12 years prior to institution .of suit—Requitst- 
tion of suit property by Government — Whether possession of true owners 
revives during possession of Goverament—Finding of fact by lower 
appellate court—No interference in second appeal in respect of finding of 
fact. (Baidya Nath Banerjee & Ors. v. Nihar Kumar Aditya & Ors.) ...482 

Industrial Disputes Act (14 of 1947), Sec. 10 (1)—Reference under 
—Preliminary objeetion— Whether dispute under reference is an 
industrial dispute ?— Whether teachers of Usha Sewing Schools are 
workmen ?— Sec. 33B—Whether Government is competent to withdraw. 
and transfer Reference fromgone Tribunal to another—No notice given 
to parties by Governfnent before makings order u/s. 33B—~—Natural justice 
if violated — Rule 68(3) of W. B. Iadustrial Disputes Rules 1968—Copy of 
settlement to be sent to Government on joint signatures —Provision 
mandatory. (Joy Engineer Works Ltd. v. Fourth Industrial. Tribunal, 
Calcutta & Ors.) | ...238 
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° ; ..." Standing Orders—Clause 17—Requirements under—If 
not complied with,’ effect thereof—Clause 9(3)— Automatic termination of 
service of employee— Clause 9(3) is to be read with clause 9(2) and not 
e independently — Non-compliance with provision of clause 9(2) in instant 
termination of service, even if it be assumed that such termination can 
e oc effected by the act of employer—Service—Automatic termination may 
Occur on default of employee only—Reinstatment follows normally where 
order of termination is set aside—Reinstatement may not be ordered if 
special circumstances can be shown to the satisfaction of Tribunal—Such 
special circumstances are to be pleaded. (Dabur (Mr. S. K. Burman) 
Pvt. Ltd v. State of WesteBengal & Ors And Assam Oil Company 
Ltd v. The Central Government Industrial Tribunal & Ors.) 145 
‘Income Tax —Computation of the capital base — Provision for ‘reserve’ 
—Second Schedule to Super Profits Tax Act, 1963 (Commissioner of 
Income Tax and Super Profits Tax West Bengal-| Calcutta v. Burn & 
Co. Limited, Calcutta) ...406 


Computation of capital employed —Forfeited dividend— 
Provision for taxation and proposed dividend—Whether Reserve or 
provision— Second Schedule to Super Profits Tax Act, 1963. (M/s. 
Orient Paper Mills Ltd. v. Commissioner of Income Tax, West Bengal. 
Calcutta) Sin a 


Capital Gains—Assessee selling shares to his brother— 

Difference between break up value of shares and the sale price treated 
as Capital Gains— Assessment as deemed gift under Gift Tax Act on estima 
ted and sale price—Assessment of Capital Gains on transaction on which 
Gift Tax has been assessed—Whether barred—Definition of “gift? in 
Gift Tax Act whether applicable to J-Tax Act,—I-Tax 196], ss. 45, 47 
- (ii), 541)—Gift Tax Act, 1958. ss. 2(xii). 4/1). (Commissioner of Income 
Tax. West Bengal-I Caleutta v. Sri Shyam Narayan Mehrotra) 354 
a Property settled in trust for the bencfit of wife and children 

of the settlor-—Whether income from trust property can be included in 
the total income of the settlor—Section 64{v) of the Income Tax Act, 
1961. (G. B. Banerjee v. Commissioner of Income Tax, West Bengal-D 
...622 


Land Acquisition Act (1 of 1894), Sec. 4(2), SA & 6—Acquisition 
for Union purpose by State Government—Delegation by Union to 
State prior to Constitution (7th Amendment) Act 1956— Notification 
of 1955 delegating executive power of Unioneto State for acquisition of 
property for Union purpose, whether defunct—Cotmplaince with pro- 
visions of section 4{2), whether obligatory—Irregularities in 5A precec- 
ding—Declaration wnder Sec. 6—Whether State Government can in 
exercise of executive power replace the expression ‘public revenue’ as in 
Statute by expression ‘public expense’ in Notifications uader secs. 4 and 
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6 of L A. Act. (Mrs. Roma Bose & Ors. v. Union of India & Ors.), 
a 209: 


Sections 11,18,23 & 25—Clause ‘thirdly’ — Claim for 
damage for severence and injurious affection—Whether court, On 
reference, can go inte the matter where no such specific claim under 
clause (3) is made before Collector—Three cases mentioned in sec. 25— 
Maximum and minimum amount under—Court’s power to. award as 
circumscribed by sec. 25—Interpretation. ` (State of West Bengal v. Purna 
Chandra Mullick & Ors.) 2373 

a : Sess. 18 & 30—Reference under—Apportionment of 
compensation money awarded— Claims made by different decree-holders- 
auction-purchasers at court sales—Determination of “what interests such . 
auction purchasers acquired prior to or after vesting of property under 
sec. 16 of L.A. Act. (Indumati Banerjee & Ors. v. United Bank of 
India & Ors.) 312 

Legal Practitioner— Professional work— Whether work relating 
to identification of client before appropriate autherity dealing with 
compensation matters, is part of professional work — Competency of Com- 
pensation Authorities to refuse legal practitioner to identify his client before 
such Authorities. (Ajit Kumar Das v. State of West.Bengal & Ors.) ...200 


Letters of Administration— Applications for grant by minor exe- 
cutor represented by certifieated guardian— Whether such application . 
should be thrown out in limini in view of Mohammedan Law—Main- 
tainability of such preceeding—Indian Succession Act—Sections 244 and 
245—Whether operate as bar to the maintainability of such application— 
Interpretation. (Dhane Alia Mia & Ors. y. Sobhan Ali & Ors, TE 

Limitation Act (36 of 1963), See. 12 (3)—Exemption of periods 
taken for obtaining copies of judgment and decree as required— Whether 
applicant or appellant is entitled to take advantage of such period in 
computing period of limitation for his application or appeal—Cases of 
over-lapping— Not entitled to deduction of any period twice over. (State 
of West Bengal v. Midnapore Commercial Co. Ltd.) Peyi 


Limitation-—Appeal before the Appellate Tribunal—Whether to be 
aecompanied by certified copy of the order appealed from—Whether the 
Tequirements of Section 253(3) and (5) of the Income Tax Act, 1961 and 
Rule 9(1) and (2) of the Income Tax (Appellate Tribunal) Rules are 
mandatory—When appeal becomes competent—Estimate of business 
profits from contracts with the Government Departments—Whether per- 
centage is to ‘be calculated on the gross receipts inclusive of the value of 
the materials supplied by the Government. (M/s. New India Construg- 
tion Co. v. Commissioner of Incomn Tax, West Bengal-I Calcutta)...213 


Mohammedan Law—Heba—Validity—Conflict between personal law 
and Special Statute (B. T. Act), which will prevail—Bengal Tenarcy Act 
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{8 of 1885), Sec, 26 (c)— Matter relating to registration. (Duli Bibi & 
Ors. v. State of West Bengal & ors.) | ..613 
Natural justice —Principles of—Decision taken by Central Goren 

ment not to grant approval of a proposed transaction for sale of assets of 
* a non-resident company —No reason recorded in support of order com- 
plained of—No opportunity to present respective cases of contracting 
e parties was afforded—Breach of principles of natural justice—Maintain- 
° ability of writ petition— Locus Standi of petitioner company. (Apeejay 
(PE) Ltd. v. Unien of India & Ors.) .. 354 
Pasturage — Acquisition of tight of— Right acquired by Aiton Wa 

ether such customary right i is reasonable —Ingredients of reasonableness — 
Whether it is an easenient right— Interpretation. (Narahari Dey & Ors. v. 
Chandu Herram & Ors.) ...268 
Prevention of Food Adulteration Act (37 of 1954), Sec. 17— Offences 

by ‘companies—Person in charge of and responsible to company for 
conduct of business — Vicarious liability—What petition of complaint must 
mention regarding such person—Process to issue on fulfilment of require- 
ments under sec. 17 affecting such persons. (G. Atherton & Co. (P) Ltd. 
v. Corporation of Calcutta & Ors.) 913 
Prevention of Food Adulteration Rules 1955— Rule 39—Labels not to 

use words implying recommendations by medical profession—Enjoying 
confidence of medical profession, meaning of and implication thereof— 
Whether cognizance has been properly taken by Magistrate in instant 
case. (G. Atherton & Co. (P) Ltd. v. Corporation of Calcutta) 513 
Promissory estoppel—-When and whether doctrine of promissory estop- 

pel can be invoked—Elucidation of observations of Supreme Court made 
in seyeral reported cases— Arbitrary decision of authority being mot based 
on any récognised principle is capable of being struck down in writ 


jurisdiction of High Court. (Kanchanoor Bhaskar Shetty v. State of 
West Bengal & ors.) ...596 


Public Premises (Eviction of Unauthorised Occupants) Act (32 of 
1958}-— Notice issued by Estates Officer for payment of damages in reepeet 
of a flat—Objection to demand overruled by Estates Officer—Suit filed 
for declaration—Whether demand for damages is barred by limitation— 
Applicability of see. 54—Liability for payment u/1958 Act, whether saved 
by 1971 Act—Resjudieata— Whether certificate to collector is invalid— 
Whether sec. 34 is a bar to maintainability of suit—Conditions u/s. 34 to 
be complied with or not—Exception—Suit for declaration that certificate 
is inyvalid—A part—payment made before issue of certificate—Effect 
thereof. (Debendra Nath Sanyal v. Union of India & Ors.) ...386 

Rice Milling Industry (Regulation) Act 1958 and Rules—Grant of 
licence — Refusal for non-compliance—Extraneous conditions imposed by 
Licensing Authority—Such conditions being contrary to statute, whether 
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sustainable. (Paresh Nath Dutta v. District Controller, Food and Supplies è 
& Ors). ..83 


Right to wages—Principle of “No work No Pay” — Whether saath: 
yer can make deduction pro rata from wages for employee’s wnauthorised e 
Sheps and Establishments Act. 1963, defination of “wages’”—S. 33C (2) of 
Industrtal Disputes Act, 1947,—Limits of Labour Court’s jurisdiction. 
(M/s. Algemene Bank Nederland N. V. v. Central Government Labour 
Court at Calcutta & Ors.) sail 


Specific performance—Contract for reconveyance of land sold— 
Agreement to reconvey —Pre-emption proceedings under sec. 24 of W, B. 
Non-agricultural Tenaney Act—Proceedings allewed<-Deed of reconvey- 
ance effected by purchaser while pre-emption proceedings were pending— 
Order allowing pre-emption does not extinguish the right to get the*land 
hack by reconveyance—Question of Benami. ( Bhagaban Bkuniya v. Sm. 
Sarala Bala Dhar). "9637 


Super Profit Tax Act, 1963—Provision in the account for bad and ° 
doubtful debts— Whether reserve within the meaning of Second Schedule 
to the Super Profit Tax Act. (The Commissioner of Income Tax and 
Super Profits Tax, West Bengal-III v. M/s. Eyre Smelting Pvt. Ltd. 
Calcutta). ...347 

Transferable Service —Order of transfer made— Challenge on ground 
of malafide—Impugned order of transfer appears to have been made by 
way of punishment—Such order is liable to be quashed. (Biman Kumar 
Roy v. S. Lakshminarayan & Ors.) 491 


West Bengal Agricultural Produce Marketing (Regulation) Act— 
(35 of 1972), Secs, 5(3) 9 & 11—Constitution of Market Committee— 
Whether Sec. 5(3) is mandatory -- Committee constituted by issuance of 
Notification by State Government if in violation of mandatory provision— 
Market committee legally constituted—All actions of such committee, are 
inoperative and void. (State of West Bengal v. Manindra Nath Roy) ...55 


West Bengal Estates Acquisition Act 1953 (Act 1 of 1954). Sec. 
57B—Abatement of suit— Order of abatement made under—Whether such 
an order is appealable—Question of title involved in such suit— Whether 
such suit would also abate ?—Jnterpretation. ($m. Jharna Ghosal v. Satye- 
ndra Prosad Dhar) 193 

: ... Sec. 57B,—Bar to Civil Cour’t Jurisdiction in certain mattes 
~-Abatement of pending suits—Suit for declaration of title and permanent 
injunction is not hit by such, abatement,—Whether an order recording 
abatement is a decreea—Whether such order is appealable—Preliminar 
objection— Whether revisional application is maintainable? (Sudhabodh 
Misra v. State of West Bengal & ors}. ` ... 336 


West Bengal Government Premises (Tenancy Regulation, Act (19 of 
1976), Sec. 3—Termination of tenancy—Tenancy based on agreement— 
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Imposition of conditions beyond Agreement and enforcement thereof by 
Calcutta Improvement Trust—Tenant refusing to comply with the extran- 


cous matters—Threat by Authorities to evict with police help 


under section 157 of Calcutta Improvement Act—Threat as per arder 
illegaly made and liable to be quashed— Interpretation, (Sukumar Banejee 
v. Chairmar, Calcutta Improvement Trust & Ors.) .. 96 

West Bengal Land Reforms Act (10 of 1956), Sec 8—Pre-emplion— 
Whether a person wbo is not a co-sharer can pre-empt— Whether a single 
application can cover several causes of action— Limitation for filing appli- 
catidn against non-notified co-sharer— Whether such sale can be taken 
to .be loan transaction, “whether there is a promise to reconvey property 
in* q\festion—Interpretation. (Samarendra Jana v. Basanta Kumar 
Shit). , ... 299 

ES ou Sec. 8—Application for pre-emption by 
owners of contiguous land against purchase of a Bata dag—Maintaina~ 
bility of such application—Long-standing accepted principle for deter- 
mining nature of sublease vis-a-vis main lease—Character of sub-lease 
whether agricultural or non-agricultural—Ckange in legal position 
brought about by enactment of W.B. Estates Acquisition Act and the 1955 
Rules framed thereunder—After W.B. Estates Acquisition Act becoming 
operative, character of transfered land is to be determined by the user of 
land on the date of vesting—Even where transferred land is agricultural, 
several impediments may operate as bars te maintainability of pre- 
emption application under section 8—Interpretation of Statute. (Mishri 
Show v. Belur Nikunjamoyee Gadar Institution & Ors.) ..532 


l Sys Seo. 8(1)— Right 
of ae pion: inderRiaht available to two classes of persons only in 
` case of transfer for money consideration subject to exceptions as indicated 
in sec. 8(2)—Construction of deed of transfer. (Ranjan Kumar Safut v 
Sm. Ashalata Haldar & Ors.} ... 442 

... Pre-emption right under—Pcriod of limitation for non- 
notified co-sharer—3 years—Improvements effected on disputed land by 
pre-emptee— Whether pre-emptee is entitled to claim costs for such impro- 
vemments —If mot, why not ?— Service of notice upon pre-emptor— Requisite 
steps taken by pre-emptee, whether entitled to rely upon presumption 
under Sec. 114 of Evidence Act—Appropriate directions (Gangadhar 
Bhandari v. Lalmohan Mukherjee.) ..45] 

..Sec. 16/4)— Application jadeo 
A as to existance of relationship of Bargadar afid Jotedar — Question 
involved is a question of jurisdiction—Such question-should have to be 
resolved first—Tribunals went wrong ia deciding other matters without 
deciding the jurisdictional point first. (Rama Prosad Roy & Ors. v. State 
of West Bengal & Ors) $ ...642 
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.. See. 19A (2) & (3)—Competency of JLRO. to make 
order restraining Bhagchasi not te disturb the rights of some persons and 
threatening Bhagchasi with evil consequences if his order be not complied 


— Whether J.L R.O. has jurisdiction to make order under Sec. 19A (2) a 


(3). (Sm. Snehalata Sur v. State of W B. & Ors.) ` i . 237 
Secs. 23(3) & 

18 (2)— “Suit filed in Civil Comes Apea for temporary injunetion— ° 
Question may be referred to Authority under Chapter JII—Whether Civil 
Court is competent to dispose of temporary-injunction-matter before 
reference is made to appropriate authority under the Act. (Kalidas Mukh- 
erjee v. Jari Singh.) *..390 

. ° "Sec. 50— Recording of 
-names of unrecorded Bagadans in Record of Rights — Procedure for such 
recording— When J.L.R.O. is authorised to discharge functions under- sec. 
50—Impugned order, why itis ultra vires. (Gour Mohan Sahoo v. State 
of West Bengal & Ors.) send 2 

West Bengal Non-Agricultural Tenancy Act (XX of 1949), Sec. 15) 
Protection of tenant where tenant has erected pucca structure on demised 
land before expiry of lease—Such construction made before grant of lease 
but allowed by landlord for use of tenant— Effect thereof— Construction of 
deed of lease. (Ali Mahammad Mallick v. Shaikh Golam Rahaman.) ...478 

at ... secs. 24 & 23— Right of pre-emption -Time-limit for filing 
_ application for pre-emption by non-notified co-sharer—Limitation for 
such application—3 years as per Art. 137, Limitation Act 1963. (Anil 
Kumar Mondal & Ors. v. Amulya Charan Mondal & Ors.) eo 72 

West Bengal Panchayat Act 1956 (1 of 1957), Secs. 15 & 20—Juris- 
diction of Director of Panchayat to initiate proceeding for removal of 
member and office-bearer of Panchayat—Insertion of clause’ (aaa) in 
Sec. 15(1) by West Bengal Panchayat and Zilla Parishads Amendment 
Act 1965—-Disqualification of Government servants from becoming member 
and office-bearers of Panchayat—Whether clause (aaa) has retrospective 
effect—Whether instant proceeding as initiated by Direetor is with 
jurisdiction—Interpretation. (Dinanath Mondal v. State of West Bengal 
& Ors.) 49 

West Bengal Premises Tenancy Act (12 of 1956), Secs. 2(d) and 13,1) 
(a) & (i)— Definition of ‘landlord’—~Grounds for ejectment—Default in 
payment of rent- Deposits made with Rent Controller-- Validity of such 
deposits—Sub-letting—Onus on defendant to establish by evidence that 
there is no sub-Istting—Failuge to discharge burden of proof—Court is 
entitled to draw adwerse inference against defendant—No scope. for 
equitable consideration even though whole ambunt of arrear rent has 
been deposited. (Provabati Das & Ors. v. R.R. Joneja) .. 589 

sec . Secs. 2 (h) & 3 (2) proviso— Tenancy under fouled 
Gages evans for life without right of heritability — Lessee died within 


~ 
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5 years of lease— Whether the Act would be attrectcd to such lease, if 
not; why not—Interpretation. (Dr. Mahendra Yashwant Bala & Ors. v. 
Sm. Juthika Mullick & Anr.) 91 
.. Sec. 13— Ejectment on the ground that tenant has blocked a 
portion Of common passage contrary to Sec. 108, cls. (m). (0) & ip) of 
T.P. Act— Such construction without landlord’s consent entitles Jandlord 
to evict tenant on ground of sec. 13(1) of the Aet—Construction of statute. 
(Keishnadas Roy v Basanta Kumar Seit & Anr.) 465 
...Sec. 13(1}—Grounds for eviction of tenant under the Act— 
Court’s jurisdiction to pass ejectment decree limited to grounds as In sec. 
{3(1)—Decree passed og consent of parties—No indication in compro- 


. mise decree that it is bassed on any ground as specified in sec. 13'1) 
“Whether such decree is invalid and passed without jurisdiction ?—Who 


can, Challenge validity of such decree ?— Locus Standi of transferee 
from | tenant to challenge such decree—Presumption that decree had 
been validly passed— Presumption can be rebutted. on proof—Onus of 
proof— What materials are to be brought before court to establish the 
claim that compromise decree was passed by court merely on compro- 
mise and not on any ground mentioned in sc. 13(1). Principles, of 
law discussed--Interpretation. (Kironmoy Mitra v. Birendra Kumar 
Mitra & Ors.) - , ' LIS 
Sec. 13 <1 )(e)—Suit for ejectment—Premises let out for 

weidentil purpose— Premises being used for non-residential purpose—Sec. 
17(1)— Default in depositing rent for a particular month within prescribed 
time— Effect thereof. (M/s. Bhuban Mohan Shaw Estate (P) Ltd. v. Sm. 
Asha Gupta & Ors.) ) Al 
Sec. 13 (1) (ff} -Effect of amendment of previous alanis 

Ge ladagi is to be amended—If amended, substance of pleading js to 
be looked at and not form—Purtial eviction— Whether remand is always 
necessary for the purpose—Substitution of heirs of deceased tenant— 
Whether suit and appeal will abate for not substituting all heirs— 
Additional evidence—Applieation for taking such evidence. (Dr. Guro- 
kesh Debangshi & Anr. v. Bimalendra Nath Banerjee). .. 305 
Sec. 13 (6), and 13 {1)(b)—Ejectment—Tenant’s letter of 

surrender of tenancy—Letter obtained by practising fraud and undue 
influence, whether voidable—Whether in all cases separate suit is necessary 
to avoid the fraudulent transaction—Effect of waiver— Finding of fact 
arrived at by courts below—Binding in second appeal. (Gosto Behari 
Roy v. Ramesh Chandra Das) ... 186 
Sec. chalet of Court to æt aside decree on 
“account of default in “payment of rent—Decree passed by trial court 
before the 2nd Amzcntment Act of 1969—Appeal preferred against trial 
court’s decree was dismissed for non-prosecution— Whether trial courts 
decree has merged in Appeal Court’s decree—Application— under Sec, 17D 
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filed in time—Maintainability of such application. (Durga Rani Debi v. 
Shib Chandra Das.) bo y ...109 
Secs. 17(1), 17(2), 17(2A), 17(2B).and 39—Application 

under ‘elton 17(2A) filed beyond prescribed time—Condonation of 
delay—Application under Sec. 5 of Limitation Act—Sufficient cause has to 
be established-—-Pendency of application under sec. 17(2) is no ground for 
not filing application u/s. 17(ZA) in time and delay thereby caused is 
not sufficient cause for condoning delay—Sec. 5 application hable to be 
rejected. (Sudhir Kumar Sarkar v. P. ©. Gupta) AG 
ams Sec. 17(1)—Tenant’s’ statutory obligation to deposit 
current monthly rent within prescribed tıme; One such deposit w&s 


made out of time —Technical default—Sufficient ground for application u/s. - 
17(3)— Whether delay in making deposit can be condoned in exercisé; of: 


inherent powers of court—Inherent powers of court ean be exercised for 
ends of justice— Another opportunity, whether can be given to tenant to 
prove his case for delay. (Ramendra Krishna Bose v. Sm. Manjushree 
Bhattacharya.) 393 

17(1)—Prescribed period of one month for fale 
deposits in court as indicated therein—Power of Court to extend time 
beyond, prescribed period under—Time may be extended on application 
either under any other provisions of Act er under section 5 of Limitation 
Act )Sm. Annapurna Mukherjee v. Satish Chandra Sikdar.) ...620 

Sec. 17(1), (3) & (4)—Tenant’s application under Sec. 17 
(1) & (4) fer relief - Whether misconcieved— Landlords’ application under 
sec (3). whether premature—Tenant’s application under 17(2A)—Dis- 
charge of statutory duly by courtin matters of calculation of arrear 
rents and iaterests—When order under 17(2A) becomes complete- 


No question of waiver by tenent where Court is at fault in discharge 


of its statutory duty under sec. 17\2A). (Pulin Kumar Choudhury v. 
Sachindra Mohan Bose & Anr.) ...645 

Sec. 17(2)—Scope of tenants’ plea of a loan to landlord 
with promise for adjustment against future rent—No adjustment made is 
alleged—Landlords denial of any outstanding dues—Tenants’ prayer for 
determination of future rent on such adjustment— Whether it is a dispute 
within the meaning of Sec. 17(2). (Jaganath Pal v. Kalipada Pal) | 528 


Sec. 17(2) —Whether there is any bar to postponing kær- | 


ing of application under, beyond the period exceeding one year —Intes- 


pretation of statute. (Tofazal Hossain Mridha v. Shri Iswar Radha ` 


Ballav Jew & Ors.) . 396 
Sec. 17(2A)(¥) — Application inder Mainta mability of 


um application—A pplicability of Ordinance 6 of 1967 to pending pro-e 
ceeding subject to sub-sec, (2B)—Period of limitation as indicated in 
sub-section (2B;— Whether ejectment suit is maintainable because a person 
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